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ARBITRATION—Two avbitrators—Faiiure of one arbitrator toattend 
one of three sitting:—Irregularity iu tie arbitration pro- 
ceedings—Farty procee ting without objection—Waiver—Specific 
Relief Act —Suit to set aside award. Ma NiTuv. Maung Naing, 


Il U.B.R. (1897-01), p. 14, approved. Where the appellants 
went on wilh an arbitration without objection after an irregulari- © 


ty had occurred, it was held that they were precluded from 
seeking to set aside the award on the ground of the irregularity. 
The parties, who are Buddhist monks, referred their dispute 
about the treasures, enclosures and lands of the M—Monastery to 
arbitration, One of the two arbitrators was absent at the secund 
of the three sittings at which witnesses were examined. The 
award was made against the appellants, who thereupon instituted 
a suit to have it set aside on the ground, iter alia, that it was 
the award of only one of the two arbitrators and also that the 
award itself was viliated because at one ofthe sittings when 
witnesses were examined one of the arbitrators was absent. The 
first Court held that the award was made and pronounced by both 
thearbitrators and was signed by one arbitrator himself and was 
signed on behelf of the other arbitrator by his representative as 
he was too old and infirm to doso himself. It also held that the 
objection, as to the absence of one of tle arbitrators from one of 
the sittings, not having been taken at the time of the arbitration 
could not be allowed to be taken in the suit and the Plaintiffs’ 
suit was thereupon dismissed. On appeal to the Divisional 
Court it was held that the award was the award of both the 
arbitrators and that the plaintiffs having attended subsequent 
sittings ofthe arbitrators after-the irregularity now compiained 
of had occurred, they must be held to have waived any objection 
to the same, On second appeal to High Cuurt, eld, that the 
appellants had by their conduct condoned the irregularity. 


U GUNAWA AND OTHERS v. U PYINNYADIPA ies eee 
AUTHORITY UNDER WHICH A MAGISTRATE PROFESSES To acT—The 
record must show in clear and unmistakeable terns aes 
AWARD, SUIT To SET ASIDE : See ARBITRATION ass avs 


Bupputst LAW—INHERITANCE— Right of the child by a divorced wife 
toinherit in the father's estate, in the absence ofa rupture of 
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filial relationship—Living apart from the father at his request 
not sufficient to disinherit—Practice—Every pleading tu be signed 
by the parly pleading and his pleader (if any)—Failure to sign 
pleadings a technical irreguiarity—Section 99 of the Code of 
Civil Procedure, Where a daughter by a divorced wife lived for 
some time with her father afler the divorce and then at his 
request went and lived with his sister for some time, then with 
her mother paying visits to her father, /ield, that in the absence 
of acts of filial: neglect, the daughter was entitled to inherit. 
Held, further, that failure by the party pleading and his pleader 
(if any) to sign on the pleading as required by Order VI, Rule 14, 
Code of Civil Procedure, is a tenchnical irregularity to which the 
provisions of section 99 of the Code of Civil Procedure applies. 
MaTaik and another v. Ma Nyin, 0 U.B.R. (1897-1901), p. 193, 
distinguished. 
Ma N@we Kin v. Ma HME AND 3 OTHFRs 


Buppuist LAw—Evidence of general repute to establish relationship 


relationship—Inheritance—Shaie of a granachild inthe estate 
of the granndfather, leaving a step-granimother with no issue. 
Where the respondent claimed to be a grandaughter of the 
deceased, her father having predeceased the grandfather, and 


' there being no other blood relations surviving to give evidence to 


yelationship, eld, that evidence of general repute is of consi- 


derable importance, provided it is cogent. Semble, the share of- 


grandchildren as against the stepgrandmother, in the absence of 
issue of the second marriage is half of the “ payin” or separate 
property and 1/8th of the “ lettelpwa”’ or jointly acquired 
property of that marriage. Seis Tun v. Mt On Kra Zan, 3 L,B,R. 
219, distinguished , Ma Hnin Dok vy, Ma U, U.B.R. (1897-1901) II, 
126, and Maung Kado vy. Ma Kyin, U.B.R. (1897-1901) Il, 144, 
approved. One U Po Maung, a Burman Buddhist, died on the 
9th January 1921. The plaintiff claimed to be the daughter of 
Maung Po Mya who died in 1908 and was the son of U Po 
Maung and his first wife, Ma Dun Hla, U Po Maung had 
married thrice, first Ma Dun Hla,then on her death Ma Ngwe 
Gyi and finally on Ma Ngwe Gyi’s death the Ist defendant, Ma 
Hmun ; he left him surviving noissue, but at her marriage with 
him Ma Hmun had brought him a daughter (the 2nd defendant) 
and alsoan adopted daughter (the3rd defendant). The plaintiff, 
as grandaughter of U Po Maung, filed her suit against the 
defendants who were in possession of his estate, for the recovery 
of her share: therein. The defendants pleaded that they had no 
knowledge of U Po Maung’s two previous marriages nor of his 
having had asan, Maung Po Mya; they also pleaded that they 
had no knowledge of the plaintiff's parentage nor of her father’s 
death, The first Court held that the plaintiff had established her 
status as granddaughter and her claim toa share in U Po Maung’s 
estate and accordingly awarded her a decree for 9/ZOths of the 
“ payin" or separate property possessed by U'Po Maung at the 
time of his marriage with the lst defendant and 1/8th of the 
“feltet-pwa” or jointly acquired property of that marriage, 
instead of one-half of the ‘‘ payin” and 1/8th of the “ letict pwa” 
properties which under the circumstances she would be entilled 
to according tothe Dhammathats. Thereupon the defendants 
preferred as an appeal, but the plaintiff rested content with the 
share already awarded to her by the District Court. 
MA HMUN AND 1 v. MA NGWE THIN , : 


Buppuist Law—" Superior” and “inferior” wife—Right of an 


“anfertor” wije fo inhertt her deceased husband's property— 
Mohavicchedani Dhammathat on “ superior” and “ inferior ” 
wife, It is necessary for the purposes of the law of 
inheritance to examine closely the relations that subsisted 
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between a second or as she is commonly termed, “ lesser ” wife 
and her deceased spouse, in order to determine her true status, 
Among Burman Buddhists when a man enters into and 
maintains conjugal relations with a woman whose position falls 
short of that of bis first or chief wife, hcr connection with him 
must be shown tobe such that she may be said to have been 
endowed with proprietary as well as personal rights before she 
can succeed tohisestate. Thisis more so where she had prior 
knowledge of the first wife's existence and lived apartfrom her and 
unknown to her. Where T,a Burman Buddhist, has a wife in one 
place and keeps a woman, Y, at another place, who receives his 
visits unknown to the chie! wile but with prior knowledge of the 
existence of the chief wife, Y taking no part in the business of T 
and not being publicly recognized as of an equal status with the 
chief wife, eld that Y was at best an “inferior” wife living separ- 
ately from T and only receiving his visits and was thus not entitled 
toinherit any portion of T’s estate. 1U.B.R. (1910-13), 111 
(P.C.); Ibid,, 42, referred to 
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CHILD OF A DIVORCED WIFE : See BUDDHIST LAW oes — 
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Contract Act (Act IX oF 1872, s. 264)—-Liabilily of retiring partner— 
Publication inthe public press of a notice of dissolution not sufficient 
as against old customers. When goods were delivered toa firm by 
persons who had previous dealings with the firm, /eld that mere 
publication of a uotice of dissoletion in the public press was not 
sufficient to relieve the retiring partner from liability. C.C. Duitv. 
E. C. Bijuee, 8 Cal. 678—followed. 
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CRIMINAL BREACH oF TRUST—Necessary ingredient to constitute the 
offence of : Sse PENAL CopvF, s. 406 es és see 


CRIMIMAL PROCEDURE CopE (ACT V oF 1898), secTION 145—Necessity to 
regard p eliminary finding—The fact of actual possession and not 
the question of the tiles to the laud to be given snto—Power of the 
High Court tutnterfere when the order purporting to be under section 
145, Criminad Procedure Code, is without jurisdiction. Where a 
Magistrate without recording a preliminary finding that he was 
satisfied that a dispute concerning certain Jand likely to cause a 
breach of the peace existed, called upon the parties to put in 
statements of their righis tothe land and in the consequent enquiry 
went into the question of the tz/les of the parties to the land, held 
that in the absence of the preliminary finding, the Magistrate was 
not justified iu taking any action under section 145, Criminal 
Procedure Code, and also edd that the consequent enquiry into 
the titles of the parties was opposed to the express provisions of 
section 145, Criminal Procedure Code, which limit the enquiry to 
the actual fact of the possession. Held, further, that though the 
High Court has no revisional jurisdiction with respect to proceed- 
ings under section 145, Criminal: Procedure Code, the High Court 
has power to interfere when the order purporting to be under 
section 145 is in substance without jurisdiction. 


Noa Po Tin v. NGA Po SAUNG AND 1 ies sis 


CRIMINAL PROCEDURE Copk (AcT V oF 1898), sections 144, 530, 134, 
69,71. Itis desirable that when a magistrate takes action under 
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section 144, Criminal Procedure Code, the record should show in 
clear and uninistakeable terms, the authority under which the 
magistrate professes to act. 


U THUDAMAWARA ¥v. KING-EMPEROR... an 


CRIMINAL PROCEDURE CoDE (V oF 1898}, secTIONS 179, 181 (2) AND 
188. Where the agent at Kobe of A at Rangoon misappro- 
priated at Kobe moneys entrusted to him by A, Held that section 
179 had no application and that the Court at Rangoon had no juris- 
diction to entertain a complaint unless empowered to do so under 
section 188. Ganeshi Lally. Nand Kishore, LLR. 34 All. and 
Simhachaiam v. King-Emperor, I.L.R. 44 Cal., 912, followed. 
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Possession—Fact of actual, and not question of titles to the land, to 


be gone into; See CRIMINAL PROCEDURE CoDE ove 


PENAL CopE (AcT XLV oF 1860), SECTION 173—Code of Criminal Pro. 


cedure (Act V of 1898, sections 144, 530, 134, 69,71. Arefusal to 
receive a summons or to acknowledge service of a summons is not 
an offence under section 178 of the Indian Penal Code. It is desira- 
ble that when a magistrate takes action under section 144, 
Criminal Procedure Code, the record should show, in clear and 
unmistakeable terms, the authority under which a magistrate pro- 
fesses to act. Semble, what is required under section 173, Indian 
Penal. Code, is some act of opposition offered to the officer serving 
the summons, I.L.R. 5 Mad, 199; 3 U.B.R. (1917-20) 202, followed. 


U THUDAMAWARA v. KING-EMPEROR ax eae 


PENAL CoDE, SECTION 406—Offence completed by conversion with inten- 


tion to cause wrongful gain to offenaer—Wrongful loss not a neces- 
sary ingredicnt of the offe:e—Criminal Procedure Code. sections 
179 and 181.(2)—Offence of criminal breach of trust is committed 
where conversion took place and section 179 is not applicable— 
Necessity of sanction under se:tion 188 of the Code of Criminal P: oce- 
dure, where conversion takes place out of British India, Where 
the accused, an agent at Kobe of the complainant at Rangoon, 
misappropriated certain moneys entrusted to him by the com- 
plainant, 4eld that the offence of criminal breach of trust under 
section 406 of the Indian Penal Code being completed by coversion 
at Kobe with intent to cause wrongful gain there (wrongful loss 
tothe complainant not being a necessary ingredient of the offence), 
the accused committed criminal breach of trust in Kobe and that 
seetion 179 of the Code of Criminal Procedure has no application. 
Held, consequently, that the Rangoon Courts had no jurisdiction 
to entertain the complaint, unless empowered to do so under 
section 188 of the Code of Criminal Procedure, Queen-Empress 
v. O'Brien, 19 All. 111 ; King-Emperor v. Mahaded, 82 All. 379; 
Langridge v. Atkins, 35 Ail. 29, dissented from. Ganeshi Lall v. 
Nand Kishore, 34 All. 487 ; Re Rambilas and 3, 38 Mad. 639 ; 
Rajani Benode Chakravati vy, All India: Bnanking and Insurance 
Co, 41 Cal. 305 ; Abdu Salam. v. Ramnewal Singh, 3 U.B. S 172; 
Simhachalam v. Emperor, 44 Cal 912, followed. 
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REGISTRATION Act (ACT XVI oF 1903) —Sub- Registrar registering the 


document afler calling fer evidence of execution, though registration 
objected to by lhe executants—Failure of the Sub-Registrar to observe 
the provisions of section 58 (2) of theIndian Registration Act—Valid- 
ation of such irregularily by section 87 of the Act. Where the Sub- 
Registrar of Deeds failed to observe the provision:of section 58 (2) 
of the Registration Act, and on evidence adduced before him of due 
execution, and, in spite of the protest of the executants, registered 
the document, held, that this was only a defect in procedure cured 
by section 87 of the Indian Registration Act. Per RoBinson, C.J.— 
“‘Where a document is presented by a person duly authorised to 
present it, who thus initiates the jurisdiction of the Registering 
Officer, and who does all that he is required to do under the Act 
and is guilty of no shortcoming thereunder, it would be contrary 
to the scheme of the Act, and it could not have been the intention 
of the Legislature, that he should be punished for any error of 
defect in the procedure of the Registering Officer, subsequent to 
the presentation.” 
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APPELLATE CIVIL 
Before Mr. Justice Heald and Mr. Justice May Oung 
MAUNG THA DUN AND TEN 
nw 
MA THEIN YIN.* — 


Buddhist Law—“ Superior” and “inferior” wife—Right-of an“ tuferior ” 
wife to inherit her deceased husband's property—Mohavicchadani 
Dhammathat on “ superior” and ‘inferior wrfe. 

It is necessary for the purposes of the law of inheritance to examine closely 
the relations tiat subsisted between a second or, as she is commonly 
termed, “lesser” wife and her deceased spouse, in order determine 
her true status. ; ; asi age 

Among Burman Buddhists when a man enters into and maintains 
conjugal relations..with a woman whose position falls short of that of his 
first or chief wife, her connection with him must be shown to be such that 


she may b2 said to have been endowed with proprietary as well as personal 


tights before she can succeed to his estate. This is. more so wheré she 
had prior knowledge of the first wife’s existence and lived apart from her 
and unknown to her. 

Where T, a Burman Buddhist has a wife in one place and keeps a 
woman Y, at another place, who receives his visits unknown to the chief 
wife but with prior knowledge of the existence of the chief -wife, Y taking no 
part in the business’ ‘of T and not being publicly recognized as of an equal 
status with the chief wife, held, that Y was at best an inferior wife 
lving separately from T and only receiving his visits _ was thus not 
entitled to inherit any portion of T’s estate, 

1 U.B.R, (1910-13), p. 111 (P.C). Lbid., 52—referred to. 
Se ee Ee et De i PEO nO 
* Civil First Appeal 276 of 1922 from the judgment of the District Court 
of Hanthawaddy. ‘ . 


1923 
Jan, 22. 


1923 
MAUNG THA 
Dun 

v.- 
Ma THEIN 
YIN. 


INDIAN LAW REPORTS. [Vou I 


This was an appeal from the decision of the 
District Court. off Hanthawaddy. | 

The plaintiff claimed to have been lawfully 
married to one U Po Tok, a wealthy Burman 
Buddhist, who was already’ marriéd to one Daw Le 


Me. Daw Le Me and U Po Tok died in 1918 


within four days of one another without leaving issue. 
The plaintiff claimed that since her marriage in 1912 
and up to U Po Tok’s death she and U Po Tok had 


lived together as man and wife and that as_ his 


surviving widow she was entitled to inherit the whole 
of U Po Tok’s estate. ‘The defendents being the 
surviving relatives of U Po. Tok and. Daw Le Me, 
denied that the plaintiff and U Po Tok had been 
lawfully married and had lived together as husband 
and wife; they also submitted that the plaintiff had 
not been such a wife to U Po Tok as would entitle 
her according to Buddhist Law to any share at all in: 
the estate of U Po Tok. The District Court held on 
the facts that the plaintiff was lawfully married to U 
Po Tok and without discussing the law on the 
subject it also held that as the surviving widow she- 
was entitled to the entire estate of U Po Tok. | 
Against this, the defendants appealed submitting that 
the plaintiff was only a mistress or concubine of U 
Po Tok and, also, that even if it be held that she was 
a wife properly so called, she would at the most 
be entitled to a moiety of the entire estate of U Po 
Tok and Daw Le Me. ip 

For appellants—Higinbotham (Tun Phoo with 
him) and Burorjee. 

For respondent —Maung Pu. 

May OunG, J.—The plaint sets .out that one U 
Po Tok, a Burman Buddhist, during his life-time had 
two wives, namely, Daw Le Me and the plaintiff; 
that U Po Tok and Daw Le Me died in 1918, the 
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latter first. and the former four days later ; that the 
plaintiff was lawfully married to the said U Po Tok 


in 1912, and they had ever since been living as man - 


and wife till the death of the said U Po Tok ; that 
U.Po Tok had no issue by either of his wives, and 
that the plaintiff claimed to inherit the whole estate 
of the said U Po Tok as his surviving widow. | 

_ The defendants, who are the surviving relatives of 
U Po Tok and Daw Le Me, denied that the plaintiff 
“was lawfully married to the said U Po Tok and that 
she had ever. lived with him as husband and wife ; 
they futher submitted that, even if the plaintiff had 


been a wife of U Po Tok, she was not such a wife 


as would be entitled toa share in the estate of U Po 
‘Tok according to Buddhist Law. 

The cause then proceeded to trial on the following 
assues :-— 

(G@) Was the plaintiff a lawful wife of the late U 

Po Tok ? 

(ii) What share, if any, is she entitled to in the 

estate? 

In the result the District Court held, first on the 
facts that the plaintiff was lawfully married to U Po 
‘Tok, and secondly without any discussion of the law 
on the subject, that, as the surviving widow, she is 
entitled to the entire estate of the late U Po Tok. 
‘This apparently includes the interest of U Po Tok's 
admitted wife*Daw Le Me. 

Defendants appeal, and it is urged on their behalf 
‘that the. plaintiff was no more than a mistress or 
concubine of U Po Tok, and that, evenif it be held 
that she was a wife, properly so called, she is:not 
entitled to more than a moiety of the estate left by 
UJ Po Tok and Daw Le Me. | 

The Burmese ‘Buddhist law relating to poly- 
gamous matriages may now be said to be settled. 
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MA THEIN 
Yin. 
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Dun 
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Polygamy is undoubtedly lawful (Mi Me v. Mi Shwe 
Ma) (1) and a Burman Buddhist may have, at the same 


. time, ‘two. or more wives, who are on ‘an’ equal’ 


footing (Mi Kin Gale v. Mi Kin Gyi) (2). 

It is necessary however for the purposes of the 
law of ' inheritance, to examine closely the relations 
that subsisted between a second or, as” she i is com- 
monly termed, lesser wife, and her deceased spouse, in 
order to. determine her'true status. On the one hand 
a man already married may contract a second lawful 
union, and the two women may occupy identical: 
positions, both in respect of personal rights and 
obligations and as regards the ownership of property. 
On the other hand a husband may enter into and 
maintain conjugal relations with a person whose: 
position talls short of that of his first or chief wife. 
In the former instance, as has been held in several 
cases, no difficulty as regards succession and inherit- 
ance presents itself. In the latter the second wife 
must before she can succeed to her husband’s estate 
show that her connection with the deceased ‘was. 
such that she may be said to have been endowed 
with proprietary, as well as personal, rights ; and the 
proof required of her is more strict where she, is in 
the case under consideration, had prior knowledge of 
the ‘existence of the first wife and lived separately 
from and unknown to, her. ‘The Mobavicchadons 
Dhammathat employs the terms “ superior’ ’ and. 

“inferior” wife to denote the distinction | between. 
these two kinds of wives. 

Now it is common ground that U Po Tok was a. 
wealthy land owner, residing permanently with his. 
wife Daw Le Me at Tharrawaddy ; that he hada 
saw-mill at Letpadan, which was managed for ' him: 


{1) 1 U.B.R. (1910-13), p..111 (P. C.) 
(2) Ibid. »P. 42, 
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by a velative and which he regularly visited ; that he 
‘had a fairly large and furnished residence within the 
mill compound which he occupied on the occasions 
of his visits; and that he was over sixty years of age 
when he first became acquainted with the plaintiff. 
The latter was then about twenty- -five years old, had 
been divorced from her husband and was maintaining 
herself and her unemployed father as a petty bazaar- 
seller. and cigar roller on hire. Her brother obtained 
employment at U Po Tok’s mill on a monthly pay 
of Rs. 30, and she sometimes went there to sell rice 
to the mill hands; for this purpose her brother had 
borrowed. Rs. 70 froin U Po Tok and _ had given it 
to her as capital. It was in these circumstances that 
U Po Tok met the plaintiff. Before this, U Po Tok 
possessed a mill at a place called Teinmyok, and 
there, it seems ne “kept” a girl. Maung Po Tha 
(6 P.W.) says: “I asked him what become of the 
girl which (sic) he was keeping at Teinmyok mill. 
He said he no longer had. her. with him. I then 
asked him about ‘the girl which (sic) he took after- 
wards; he said. that he had her at the mill at 
Letpadan. .We both referred to Ma Thein Yin 
(plaintiff) at the time.’’ This witness claims to have 
been an intimate friend of U Po. Tok. 

According to the plaintiff, there does not. appear 
to have been any courtship or negotiation for a 
marriage, One of th defence witnesses, Ma Shan 
Ma (5 D.W.), speaks to having seen the plaintiff 
being brought to U Po Tok at the mill on three or 
four occasions at night, but she is not corroborated 
in this, and plaintiff has denied it; I would dis- 
regard this testimony altogether. 

The, first. indication of the projected , union’ was a 
statement by plaintiff, to one Maung Po Kun (2 P.W.) 
to the effect that she was in love with U-Po Tok and 
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that he wanted fo marry ee She eked Maung Po 


Kun to speak to her father, U San Hla, about it. U 
San Hla says that Maung Po Kun came and told 
him that plaintiff said that she was in love with U 
Po Tok and that she wanted to marry him. Three 


‘or four days later U Po Tok is alleged to have gone 
to Maung Po Kun’s house with three men belonging 


to Rangoon. U Po Tok said that he wanted to get 


married to plaintiff and solicited Po Kun’s help in the 


matter, Half an hour later U Po Tok, Po Kun, and 
the three Rangoon men went to plaintiff’s house. 
There, besides the plaintiff and her father, they met . 
some women, including one Ma Mi, plaintiff’s cousin 
(since deceased), and Ma Mi’s husband, Maung Po- 
Han. Itis further alleged that there was then a formal 
giving and taking in marriage and that U Po Tok 
stayed in the house for about twenty days. U San Hla 
says that he asked U Po Tok.what Kanwin property 
he would give to the plaintiff. U Po Tok replied, 


~~“ T will not give Kanwin property now. 1 have my 


first wife Ma Le Me. I have no children to inherit 
my property. All that I possess is my first and 
second wife's property. Po Kun says nothing of this. 
According to him, U San Hla said “We are very 
poor. I shall give my daughter in marrage if U Po 


' Tok fulfils. the five duties of a husband.” U Po Tok 


said, ‘I am a good and respectable Iugyi. I shall 
fulfil the five duties of a husband.” 

This alleged formal marriage is also spoken to by 
Maung Po Han. He says that he and his late wife, 
Ma Mi, were asked by the plaintiff to attend the 


. marriage and that they did so. He supports U San 


Hla as to the conversation about the property. 

Now there is nothing. inherently improbable in the 
story that U Po Tok, _accompanied by some others, 
went to the plaintifff’s house and, with the consent of 
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the plaintiff's father, entered into conjugal relations 
with the plaintiff,and that he, as the witnesses go on 
to state, thereafter proceeded to provide a house for 
the plaintiff and her relatives, where he might visit 
her. But this must not, in my opinien, be magnified, 
-as the plaintiff wishes to do, into a formal wedding, 
such as a man in U Po Tok’s position would arrange 
if he were really contracting a public marriage. The 
entire absence of any preliminary overtures on the 
part of U Po Tok, the fact that Po Kun was a total 
stranger to U Po Tok, the circumstance that no elders 
of either Tharrawaddy or Letpadan were invited, and 
the conduct of U Po Tok in not suggesting at any 
time, then or later, that plaintiff should go to live at 
the mill, all these go to show that U Po Tok had no 
intention to confer on the plaintiff a status which in 
any way approached that of Daw Le Me. I note that 
the learned District Judge said : ‘In the present case, 
perhaps, it may be said that the evidence of Maung 
San Hla, Po Kun and Po Han is not sufficiently 
strong enough by itself, to hold that plaintiff was 
lawfully married to U Po Tok.’’ He went on, how- 
ever, to say that “there was abundant evidence of 
' other respectable witnesses who depose to the joint 
living of the plaintiff and U Po Tok, their conduct 
and admissions, and their general repute.”’ 
_ There can be no doubt that, under Burmese 
Buddhist Law, although there may not be sufficient 
evidence of an actual giving and taking. in marriage— 
since, no ceremony of any kind is essential for the pur- 
poses of lawful wedlock—the conduct of the parties, 
subsequent to their coming together, may raise a 
strong presumption of marriage, especially when the 
union has lasted for along pericd. The evidence 
referred to by the learned District Judge will, there- 
fore now be examined in order to ascertain whether 
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the plaintiff, after she began to sohabit with U Po 
° oe equal 
to that of Daw Le Me. 

The plaintiff herself says that she | was kept in a 


Porras ‘hired building for about a’ year; her. father and 


younger Sister lived with her,and U Po Tok paid 
the rent;then with a sum of,Rs. 325 provided by 
U Po Tok, she purchased, in her own name, a house 
in the Belindan Quarter of Letpadan. -This house 
was. rather old and, after one rainy season, it was dis- 
mantled and a new building was put up, costing about 


Rs. .2,000. She alleges that.U Po Tok lived with 


her in that house till his death about six years later, 
and that, during that period, he gave her a diamond 
ring worth about Rs. 300, gold bangles worth about 


Rs. 450, and -various sums of ‘money ranging from 


Rs. 25 to Rs. 400 for her use. At the time of his 
death there were in this house four longyis and four 
or five jackets belonging to U Po Tok and a table 
and two chairs. U Po Tok and she never went 
together to any house at Letpadan, and she was never 
taken to visit any of U Po-Tok’s relations. She says 
that she and U Po Tok took sabbath together at U 
Gandama’s monastery in Letpadan, and that on one 
occasion he took her to the. pagoda festival at 
Paungdé, and that this latter fact is known to 
Maung Po Ta andone Ma Ngwe Ko. Apparently 
she never went to Tharrawaddy except when her 
cousin, Ma Mi, died and ‘when U Po Tok was in 
hospital just before his death. She never, at any 
time, had any share in U Po. Tok’s business and 
these was no property of any,, kind, or any document, 
in the joint names of herself: and U Po Tok. 

Here ist witness, Maung San Hla, father of the. 
plaintiff, says that, although U Po Tok often went 
back ' to Tharrawaddy at Letpadan, he always lived 


ae 
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with his daughter | in the same hovees . He also: 


says,  U Po Tok used.to, live in our house; for about 
seven or eight days in.a. month,” :He speaks to one 
occasion on which U.Po Tok and ‘the plaintiff invited 
some phongyis and gave a feast ,in. their house. He | 
further states that sometimes they went.to- Rangoon 
together. and | also. went to pagodas : and... Ayaumys 
together at Letpadan. The 2nd witness, Maung Po Kun 
already mentioned, says that at the..time of: the, plain- 
tiffs alleged marriage, ; he was. living temporarily. at 
Letpadan ; that about . three or. four days -after the 


marriage, U Po. Tok and. Ma Thein Yin lived together . 


in a brick-house near his house ; that he saw,them 
in the brick-house for about.three months, and that 
he then went away to Pyapon, not returning till after 
U Po Tok’s death. This witness, is forty-five years old, 
has no house of his own, .and, anearently, does no work 
at Letpadan. The 3rd and 4th witnesses Maung Po 
Hla and Maung:Po Kye, are pleaders of Letpadan 
and considerable reliance has been placed. on their 
evidence. They state that U Po Tok built a house 
at Letpadan for.the plaintiff and kept her publicly as 4 
wife. They were not, however, on terms of social 
intimacy with U Po Tok and all that they can testify 
to is that they saw U. Po Tok and the plaintiff 
together twice: the couple did not, at any time visit 
them together, .«; ...; 

The 5th witness. Mace | Po. Si, a fade resident 
at Letpadan for about eighteen | years, says that as he 
was going along the road ia front of the plaintiff's 
house, he saw U:Po Tok there once ; his-own house 
is about two furlongs away from plaintift’s house. & 

- The 6th witness,. Maung. Po.,Tha, is sixtyr -five years 
old and.a trader of Tharrawaddy. He says that-he saw 
U Po Tok.and the. plaintiff. in. plaintiff's. house. at 
Letpadan twice ; that on one occasion he met them 
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together in the train going be Rangoon, travelling 


third class. He says that on one occasion, at Tharra- 


waddy,’‘'U- Po Tok had a ‘quarrel with ‘Daw ‘Le Me 


when Daw’Le Me said (referring to U Po Tok), 


“ He his'taken a‘lesser wife and built a house’ for 
Her, I’ cannot live’ with him. ‘Let me divorce from 


him.” ‘Witness told U Po Tok that “he ‘should not 
have taken a‘ lesser wife; and U Po Tok replied, “My 


former wifey Ma Gauk Te, had no child by me; Ma 
Le Mé''‘also has‘no child by me; so I have ie: take 
Ma Thein Yin to get a child. * “his ststemout te 
somewhat extraordinary in view of ‘the allegation that 
U Po Tok, atthe time when he took the plaintiff, said. 
that he had: no children. to inherit from him and that © 
his first’ wife and second wife would succeed to his 
estate. There is no corroboration of Maung Po Tha’s 
evidence on this point and on his own showing he is 
not a disinterested witness. He engaged a lawyer for 
the plaintiff and took her to the house of one U 
Kyaw. The plaintiff's cousin, Ma Mi, lived in his 
house paying rent, and died there. He claimed to 
possess diamonds and houses worth about Rs. 20 ,000 
but his brother, the next witness, says he is worth 
about Rs. 3,000. 

The 7th witness, Maung Po Ka, is a brother of 
Po Tha and is‘a retired Inspector of Police, and says 
that on’ one occasion he saw U Po Tok and the 
plaintiff together at the Letpadan Railway-station, and, 
on another at the Tharrawaddy Railway-station, also 
that U Po Tok told ica that he had =e her at 
Letpadan, 

The 8th witness, Maung Po Han, already mens 
tioned, is a Sub-Inspector of Excise and used to live 
with Po Tha, He’says that 'U Po Tok came to. his 
house three or four ‘times’ with’ the plaintiff ; that 
when his wife; Ma Mi, was ill both ‘came to’ ‘his 
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house {o see ties ve ae: bail siended Ma Mi’s 


funeral. He ‘also says that Ma‘Mi and he’ once took 
sabbath in a phongyi kyaung with U Po Tok andthe 


plaintiff ; but he does’ not know the name of the ““y 


presiding monk of the kyaung. The 9th witness, Ma 
Shwe, is a resident of Rangoon and states that Po 
Tok and the ‘plaintiff came to her house and put up 
there many times, not less than ten. times, and for 
four or five days at a time ;_ they ate together and 


slept together at ‘her house. ‘Witness says she has no 


occupation, and there is no indication in her evidence. 


that she is a person of any standing. 
~The 10th witness is a physician and ne 
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of Rangoon and says he was ‘called in to treat the . 


plaintiff who was ‘suffering from fever, U Po Tok 
being present and referring to plaintiff as his wife. 
He does not ‘say in whose house this took place. 
The 11th end 12th’ witnesses are Maung Po Ta 
and his wife; the former gives his residence as 
Gyobingauk, and the latter hers as Nattalin. Maung 
Po Ta describes himself as the managing agent of a 
rice-mill, but it appears from his wife’s deposition 
that he used to receive Rs. 100 a month ‘while ‘he 
was employed as a manager in one U Po Chit’s mill, 
and that U Po Chit has sold his mill.: She herself 


sells cloth: in a stall in ‘the Nattalin bazaar and. their . 


house ‘is" worth about -Rs. 1,500 with a mortgage of 
Rs. 300 on it. This couple speak, among other things 


to a visit to their house ‘at ‘Nattalin by: the plaintiff, “ 


followed up two days later by U Po Tok, after which 


they all went to a- pagoda festival at Fapun. ‘It will be. 


remembered that the plaintiff herself mentioned 


held. 


Paungdé | as the place where the pagoda apie al 


The 13th witness, Maung Po Set, was’ deanery: a 


School" master at Letpadan, his house was about five 
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doors. away fram. plaintif’s, a says that; “a Po Tok 


a THA and. the plaintiff lived publicly as man and wife for 
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about four,.or .five years—an obvious exaggeration. . 
He also says:that he went to their house to attend 
a ceremony at which phongyis were fed ; that he met 
U Po. Tok on.,that. occasion, and that te met U Po 


Tok and the, plaintiff together two or three times at 
the. pagoda at. Letpadan. 


The 14th -Wwitness, Ma Thin Aya, is. the wife of a 
clerk living. at Tharrawaddy. She saw U Po Tok at 
the plaintiff's house ‘‘ only very seldom” and does 


not know if he ever. slept at the plaintift’s house. She 


first came to know that the plaintiff was U Po Tok’s 
lesser wife because me went to Ma Mi’s funeral 
together. : 

The. 15th and last. svitness: is Ator Ali, an engine- 
driver. He says-he found U Po Tok.with the plaintiff 


at the latter's house and that U Po Tok engaged him 


for his mill. -:U Po Tok asked the plaintiff to pay 
him Rs, 10 as an advance and she did so... He worked 
in U Po. Tok’s mill for about.two years and then left. 
About a month afterwards he heard that U Po Tok’s 
chief wife had died and that U Po Tok was also ill ; 

he went.to see U Po Tok at Tharrawaddy ;:U Po Tok 
asked if the plaintiff | had. returned from Rangoon, 
and, on being, told she has not, requested the wikiens 
to. go and: call. her ; he did. so. The learned counsel 
for:the, plaintiff points. to this circumstance as showing 
U Po Tok’s strong regard..for the plaintiff, but on a 
consideration of the evidence of this witness I must 
hold that he cannot be believed, for not only i is he not 


‘corroborated but he contradicted plaintiff about taking 


money from U Po Tok to her and he makes the 
extraordinary statement that he fetched the plaintiff 
from .Latter Street, which is. situated. far to the west 
of the Sule Pagoda and later, in cross-examination, 
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that the street in Which plaintiff fived was on the 193 
east of the! Sule Pagoda. This is 4 statément’ by a’ MAvxs NG Ha 
Don 
man who"liad been in Rangoon: for about ‘eight or 
niné’ years. ' He also'admits that he once wrote 'to the’ wa Tey 
‘Ist defendant, Maung Tha Dun, offering to’ work’ a 
-under the latter if he would give’ him ‘more: pay ina 3 Tee 
that he was then getting ; ; oe Tha ee ‘sent no 
reply. Cae ; 
: This is ‘all. the eridenes’ on the ‘plaintifs ase 
There’ has been no-attempt to show. that the plaintiff 
was at any time. publicly’ acknowledged’ .as the wife 
of arich mill-owner. Letpadan isan important business 
centre; the headquarters of a large township, a busy 
railway junction, and a Municipal - town . containing 
about 4,000:houses. It is but reasonable to suppose-that 
a man of U Po Tok’s wealth and-standing would have - 
had aconsiderable number of friends,and acquaintances 
in that place who would have been able to testify to 
the plaintiff's position if she had been a wife in the 
sense that she makes herself out to be. The only 
witnesses who were on mutual visiting terms with . 
U Po Tok and the plaintiff were Maung Po Ta and 
his wife, and yet Maung Po Ta says: ‘“ I do not know 
whether plaintiff was a legal wife or a apayaw-maya 
{mistress or Concubine) of U Po Teck.” 
If the plaintiff had been a wife on an equal focting 
with Daw Le Me, and if U Po Tok had at any time 
intended that she should occupy a position higher 
than that of a person who received visits from him, 
I have no doubt what soever that plaintiff would have 
gone to live in the house within the mill compound, 
and that there she would have, as Burmese. wives 
usually do, taken a hand in U Po Tok’s business and 
that she would, in a very short time, have made herself _ 
known all over the town as the wife of the rich mill 
owner. The reason she gives for not going to live at 
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_ the mill is. not convincing ; she says, that she was kept. 


“I No. THA away so that she might -not. encounter Daw. Le Me.. 
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But Daw. Le. Me was an aged na and, hatte ever 
came to Letpadan. . 

. Having considered. all the sdireuraelanees in ernie 
ei the plaintiff’s case,:.1 hold that the plaintiff was, at 
best, no more than an “inferior” wife of U Po Tok, 
living separately from him and only receiving his 


‘visits, and that, therefore, she is not entitled in law 


to inherit any: portion of U Po Tok’s estate... I would 
reverse the decision of the. Court below and -order 
that the plaintiff's suit be dismissed with costs through- 
out, She willalso pay the court-fees which she would 
have had to pay had she not been permiited, to sue 
as a pauper. 


‘HEALD, J.—I concur. 
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APPELLATECIVIL. 


Before Mr. Justice ‘Heald and Mr, Justice aay Dein: 


U GUNAWA‘ANp 2 oriRs- 


U PYINNYADIPA.* _ 


Arbitration— Two arbitrators—Failure of'o1.e arbilrator to a'tend one of-three 
silnngs—Irregularity in the arbilvation brocee. iings—-Party broceeling 
without objeclton—Waiver—Specific Relief Act—Suit to set aside award, 
Where. the appeliants went on! with an-;arbitration. without, objection 

after an irregularity had occurred, , it was. held that they were precluded 
from seeking to set aside the award on the ground’ of the irregularity. 
Me Ni Tu v. Maung Naing, 11'U.B.R. (1897-01), p. 14appreved, : 


The parties, who are Buddhist monks, referred. 


their dispute about the treasures, enclosures and lands 
of the. M—Monastery to arbitration. One. of the two 
arbitrators was absent at the second of the three 
sittings to which witnesses were examined. The award 
‘was made against the appeilants, who. thereupon 
instituted a suit to have it set aside on the. ground, 


‘inter alia, that it ‘was the award of only one of the 


two arbitrators and also that the award itself . was 
vitiated:- because at one of the sittings when witnesses 
‘were examined one of the arbitrators was absent. The 
First Court held that the award was made: and 
Pronounced by both the arbitrators and was signed 
by one arbitrator. himself and was signed on behalf 
of the other arbitrator by his répresentative as ‘he 
was too old and infirm to. do so himself. It: also 
held that the objection as to the absence of.one of 
the arbitrators from one of the sittings not having 
been taken at the time of .the arbitration could. not 
be allowed to be taken in the suit and. the plaintiffs’ 





* Special Civil Second Appéal No. 263: of 1921 against the decree of the 
Divisional Court of Hanthawaddy passed in Civil Appeal No, 48 of 1921, 
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suit was coped dismissed, On appeal to the 
Divisional Court; it; was:‘heldy thatythe award was the 
award of‘ both the arbitrators and that the plaintiffs 
having attended subsequent” sittings Of thé’ arbitrators 


_after the irregularity 1 now complained of ,had occurred, 


they must be held to have waived any objection to 
the same and the appeal was dismissed. The appellants 
thereupon came to the High Court on Second Appeal. 

. Bomanji—for the appolanis, 

Sur. hy—tor the repondent. ° i" 

-HeaLp, ].—The parties, whe are > Burmese Buddhist 
monks, had a dispute’ about ‘the treasures, enclosures 
and lands. of the Malit Monastery and referred all 
thatters.so in dispute between them to the arbitration 
of two eminent members of their order. ‘Those two 
arbitrators’after:' examining: witnesses’: gave’ an'‘award. 
Appellant, to whom the award was unfavourable 
instituted. a suit to have. it set aside on the grounds: 
that it was the award of only ‘one of the. two 
atbitrators.and that it was notin accordance. with 
the agreement, the. latter ground being presumably 
intended to mean that the arbitrators had «determined. 
some matter not referred to ‘arbitration. This second 
ground .seems ‘to: have been abandoned though an 
attempt was made to resurrect it: on: appeal, and the 
only, issue: on which the suit went: to trial was, 
whether the award .was made, pronounced and signéd 
by both the.arbitrators and was binding on the parties. 

On this issue. the trial Court found that the award 
was: made’ and » pronounced by both the arbitrators 
and: was ‘signed by one, and on behalf of the other 
by his representative, he being too old and too infirm, 
actually to sign it himself. 


_ It was however argued that because one of the 
arbitrators was absent at the .second of the three 
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sittings at which witnesses were examined the award 
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itself was vitiated. This objection was not. taken’ at U Gurawa. 
the time of the arbitration.and was not mentioned -'y pyaiieeas 


in the pleadings, and the Court held that appellants 
could not be allowed to abe it at that stave of the 
proceedings. 

The suit was abcordingly emtesed: 

Appellants appealed and the’ Lower Appellate Court 
on the evidence. agreed with’ the: trial Court that the 
award was the award of both ‘arbitrators.: As for 
the alleged failure of one arbitrator to attend one of the 
sittings, the Lower Appellate Court referred ‘to’ the 
Upper Burma case of Ma Ni Tu: v. Maung Naing 
(t) and on the authority. of -that ruling: decided that 
appellants must be held to have waived any objection 
to the irregularity by attending the subsequent sitting 
of the arbitrators without objection. The appeal was 
therefore dismissed. 

Appellants now come to this Court in second 
appeal on the merits and’ on the ground that the 
award was invalid by reason of the absence of one 
of the arbitrators at one of the sittings. 

No appeal lies against the concurrent findings of 
the two lower Courts that the award was in fact the 
award of both arbitrators, but the appeal was admitted 
for a consideration of the correctness of the os as 
Burma Ruling. 

Appellant’s learned advocate cites various English 
authorities, but since none of them deal with the 
question of waiver of objections it is unnecessary to 
consider them in detail. It is perfectly clear and is 
in fact admitted by the first appellant, who alone 
gave evidence, that appellants went on with the 
arbitration withont objection after the irregularity had 


(1) IL U.B.R. (1897-01) p. 14. 
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anes occurred, and-in my opinion there can be no doubt 
U Gunawa that by their conduct they condoned the irregularity. 
wu pyinnya. The law relating to such cases was carefully considered’ 
_ pir in the Upper Burma Ruling and I agree with the 
‘Heatp, J. conclusion at which the learned Judicial Commissioner 
arrived. A party having knowledge of an irregularity 
cannot lie by without objection and take his chance 
of an award in his favour and then, when he finds 
that the award has gone against him, seek to set it 
aside on the ground of the irregularity to which he 
failed to object. 

I therefore see on reason to interfere and I would 

dismiss the appeal with costs. 

May Ouna, J.—I concur. 
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Before Sir Sydney Robinson Ki Chief Justice, ang 
Mr. Justice May Oung. 


MAUNG KYAW DUN ZAN 
v. 


MA SEIN.* 


% : 
Suit for specific performance of agreement to lease ~—Joint tenants ~Limitations 
on the power of one of them to surrender tle iease to bind other joint 
tenants aswell as himself. 
. The surrender of a lease by one of the joint tenants is not binding upon 
-others, unless such surrender is for the benefit of all. 


This was a suit for specific performance of an 
‘agreement to lease a ricemill or. in the alternative 
for the recovery of Rs. 8,000 by way of damages. 
The agreement was evidenced by a registered deed 
‘dated the 13th October 1920 executed in favour of 
the plaintiff, Ma Sein, and the 3rd defendant, Ma 
Thin, by the Ist defendant, U Kyaw Dun Zan, who 
‘was the owner of the mill. . . 

Plaintiff alleged that not long after the execution 
of the lease, the Ist defendant- obtained temporary 
possession of the mill from her under the piea that 
the mill and godowns needed tepairs and that he 
‘was going to repair them; that-although the repairs 
were completed the Ist defendant had failed to 
deliver the mill to her. She further alleged that Ma 
Thin, the 3rd defendant, acting in collusion with the 
ist defendant had surreptitiously obtained the Regis- 
tered lease from the Registration Office and made 
over the same to ist defendant and that thereafter 
the ist defendant had leased the mill in question to 
his son, the 2nd defendant, Maung Shwe Hla. The 





* Civil First Appeal No. 195 of 1921 against the decree dated the 3rd 
September 1921 of the District Court of Myaungmya passed in its Civif} 
Regular No. 9 of 1921. : 
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1st and 2nd defendants filed a. joint defence alleging 
that within fifteen days after the mill had been 
delivered to the’plaintiffand the 3rd defendant, the 3rd. 
defendant had returned the lease to the Ist defendant 
requesting him to cancel the same as she was unable 
to work the mill, that as the lease thereupon came to 
an end, he called upon the plaintiff, to obtain from 
him.a new lease if shé desired. to carry on alone but 
that the plaintiff having: failed to take such ‘new lease 
and having also failed to pay the. first instalment of 
the rent due he had:resumed possession -of the mill 
and leased it to the 2nd defendant. The 3rd’ defend- 
ant also filed a written statement. supporting the 1st 
arid ‘2nd defendants’ case. The first Court. having 
passed a ‘decree in. favour of the plaintiff, the Ist 
defendant preferred an “appeal against the same. with. 
the’ tesult as shown in the, portion. of the. judgment. of 
the High Court reported here at sufficient. length for 
purposes of this report. . 


A.B. ‘Banarji—tor the appellant. 

~ Rahinan—for the respondent. 

ROBINSON, C: ae AND May OUNG, L a? ‘he eaeallnat 
is: the owner. of. a mill -which. he, leased, on.a.registered 


deed, ., dated - 13th. October 1920, to, the respondent; 
Ma ‘Sein, and another: woman, Ma Thin.. The term 


of: the. lease. was. two..years and the rent. was., -Rs-,.4,000: 


a, year,, payable quarterly. According to.: Ma Sein: a 
few days. atter.. -the.. execution .. of .,:the.,. “lease;. the — 
appellant came: ‘to, her and stated.. that. the mill. needed. 
certain repails, and. asked. for. time . to. snake: ahem as 
order ; that she agreed to - re on Sena be 
conti forthe. purpose..and -on-.the expiry. -of..this 
periodshe: demanded: délivery of thé mill.to her but 
the appellant refused saying he had Iéase@ it’ to. his 
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son. He did lease it to his son on the 14th January 
1921. Ma Sein claims specific performance of: the 
contract of lease. and she has obtained a. decree for 
possession of the mill. 

The appellant’s case is that he handed over 
possession of the mill to'Ma Sein some five or six 
‘days after the lease was executed. He denies her 
story about taking two months’ time to do certain 
necessary repairs, and alleges ‘that Ma Thin came 
and ‘surrendered the lease to him and that thereafter 
he re-leased it to. his-son. 

The first question for ‘decision is,’ whetlie? the 
surrender of the lease by Ma Thin is binding on 


Ma Sein? These-two ladies were joint tenants under 


the lease, and though one joint tenant may be 
competent two surrender for the other joint tenants as 
well as for himself, he would only be entitled to do 
so if it was for the benefit of them all. There is 
nothing to show that it would be for the benefit of 
Ma Sein that the lease should be surrendered, and it 
is clear that she is most anxious to obtain possession 
and work the mill. Even if the benefit is doubtful 
the surrender would not bind Ma Sein. That being 
so, she is entitled under the lease to possession, and 
that is sufficient for the decision of this appeal. 
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APPELLATE CIVIL 


Before Sir Sydney Robinson, Kt., Cht*f Justice, and 
Mr, Justice May Oung, 


S.M.A.R. CHETTY FIRM 
v. 
KO TEIK KA AND OTHERS.* 


The Indian Registralion Act (Act XVI of 1908)—Sub-Registrar registering the 
document afler calling far evidence of execution,.though registration 
objection to by the exccutants~—Failure ofthe Sub-Registrar to observe the: 
provision of section 58 (2) of the Indian Registration Act—Validation of: 
such irregularity by section 87 of the Act. 


Where the Sub-Registrar of deeds failed to observe the provision of section: 
58(2) of the Registration Act, and on evidence adduced before him of due execu- 
tion, and, in spite of the protest of the executants, Registered the document, held’ 
that this was only a defect in procedure cured by section 87 of the Indiam 
Registration Act, 


‘ Where a document is presented-by a person duly anthorised to present it, 
who thus initiates the jurisdiction of the Registering Officer, and who does. 
all that he is required to do under the Act, and is yulity of no shortcoming 
thereunder, it would be contrary to the scheme of the Act, and it could not 
have been the intention of the Legislature that he should be furnished for 
any error or defect in the procedure of the Registering Officer, subsequent to: 
the presentation. 

The plaintiff instituted their present suit in the 
District Court of Insein for a declaration that they 
were the owner of the land in dispute, they having 
purchased the same from one Maung Po Han and 
his wife, Ma Do Ma, by a deed dated the 1st 
February duly registered on the 24th February 1919. 
They also prayed for a declaration that a deed of 
sale dated the 5th February but registered on the 
26th February 1909, in respect of the same land, 
executed by Maung Po Han and Ma Do Main the 
defendants’ favour, was void and of no effect, the 
same having been obtained by the defendants from 


* Civil Second Appeal No. 13 of 1921 against the decree of the Divisional 


Court of Hanthawaddy, dated the 18th October 1920 in Civil Appeal No. 32 of 
1920, ; 
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Maung Po Han and Ma Do Ma in collusion and 
with a view to defraud the plaintifis. The defendants 
contended that they were bond fide purchasers for 
value and denied that the plaintiffs’ sale deed had 


been executed on the Ist February 1919 as alleged. 


by the plaintiffs. The essential question involved 
in the case, therefore, was whether the plaintiffs’ 
conveyance was in fact executed on the ist February 
Both the First Court and the. Divisional Court to 
whom the plaintiffs had appealed held that the 
plaintiffs’ conveyance was as a matter of fact executed 
on the 24th February but had been antedated in 
order to obtain priority over the defendants’ convey- 
ance of the 5th February. Both the First Court 
and the Divisional Court further held that the con- 
_veyance in the favour of the defendants was duly 
executed by Maung Po Han and Ma Do Maas alleged 
by the defendants. On their appeal to the High 
Court the plaintiffs urged that the registration of 
the defendants’ conveyance ‘was so defective and 
illegal as to render the same inadmissible in evidence 


and that the defendants had thereby acquired no title 


at all to the landin dispute. The facts relating to 
- registration and the points arising therefrom will be 
found fully set out in the judgment of the learned 
Chief Justice. 

N. M. Cowasjee—for the appellants. 

Young—for the respondents. 

Rogpinson, C.J.—Maung Po Han and Ma Do Ma, 
his wife, being the owners ofthe land in dispute 
executed a conveyance of it in favour of the appellant 
‘chetty firm, which bears date the Ist February 1919. 
They executed another conveyance of the same land 
in favour of the respondents bearing date the 5th 
February 1919. The conveyance in favour of the 
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. appellants was duly :registered on ‘the 24th of February 


1919; but it has been held. by. both Courts that this 
document was, asa matter of fact, executed on the 
2ith February’ but antedated in order to obtain 
priority over the conveyance in -favour of the respond- 
ents.. It has been held. by both Courts that the. 
conveyance in favour of the respondents was executed 
by both Po Han and Ma Do Ma asa fact and Po 
Han has admitted execution all along. Neither of 
these points can now be considered, and have not 
been argued for the appellants. But it is urged 
that the registration of the- respondents’: deed is 
defective ‘and ‘illegal so as. to make it inadmissible 
in evidence, and that it can have no force and 
effect to convey any title to this:land to the respond- 
ents; in other words, that the appellant firm has | 
been guilty of fraud, or an attempt at fraud, and, 
having failed in that, seek to obtain possession of 
this land nevertheless by obtaining a decision that 
the respondents have acquired. no title -to it. 

The sold question before us is whether the regis- 
tration of the respondents’ deed was’ made illegally 
and without jurisdiction, 

This deed was duly presented for registration on . 
the 26th of February to the Joint Sub- Registrar, the 
application stating that Po Han and Ma Do Ma refused 
to come to the Registration Office and praying that 
summons may be issued to them for registration. 
Summons was accordingly issued and both duly 
appeared, The registration proceedings do not show 
whether or not they were asked to admit or deny 
execution of the deed. The diary order merely 
shows that they objected to registration and that, 
consequently, registration was refused. Thereupon 
the respondents applied for copies and presented an 
appeal under section . 73 _to the Registrar. Their 
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appeal shows merely that Po Han and Ma Do Ma 
came and objected to registration. The Registrar 
held : “‘ Section 58 (2) obviously ‘applies. The papers 
are forwarded to the Joint Sub-Registrar, U Tha 
Zan U, for disposal in accordance with that section.’ 
The order, however,-proceeds: ‘“ The parties should 
be called up and asked if they admit execution ; if they 
do, he should proceed as in section $8 (2) ; if they 
deny execution, registration should be refused.” 

On the matter coming before the Joint Sub-Regis- 
trar, he passed the following order :. ‘‘Received the 
documents and records from the Office of the Deputy 
Commissioner. Plaintiffs are ordered to produce two 
witnesses on the 8th of March 1919.” On the 8th of 
March the respondents produced two witnesses who 
were sworn and examinéd, and the Joint Sub-Regis- 
trar’s order then is: ‘‘ The document is registered 
under section 58 (2), Registration Act.” 

In his evidence Po Han stated : “I alone execu- 
ted the deed of sale to Teik Ka. My wife is not 
then present. She has never executed this deed; but 
she jointly executed the mortgage (Exhibit ‘ 2’) with me 
in favour of Teik Ka.” And again, ‘‘ My wife and I 
were summoned by the Sub-Registrar to attend his 
office. I told the officer that I executed this deed, but 
{ did not agree to its being registered as a sale deed.” 

It seems to me to be clear that both executed the 
deed of sale knowing that it was a deed of sale, and 
that subsequently they endeavoured to avoid it, the 
Yeason put forward being that Teik Ka had said that 
though it was a deed of sale, he would treat it as a 
mortgage, and that they feared that he would not do 
so when the time came. It further appears to me that 
there can be little doubt that both admitted execution 
before the joint Sub-Registrar, but that, because of 
this fear, they said that they did not wish to have the 
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document registered. Unfortunately, however, there is 
no evidence as to these facts, which can only be 
inferred generally in the case. 

Now Po Han admits that he admitted execution 


‘before the Joint Sub-Registrar, and even if it be 
-assumed, or be a fact, that Ma Do Ma denied execu- 


tion by herself, the Joint Sub-Registrar should have 
admitted the document. to registration so far as Po 
Han was concerned, even if he refused registration 
so far as Ma Do Ma was concerned. Throughout 
his procedure’subsequent to the presentation has been 
wrong and not-in accordance with the provisions of 
the Act. Even after receipt of the order of the Deputy 
Commissioner, he did not comply with the clear terms 
of that order but proceeded to take evidence as to 
execution, which he was not entitled to do under 
the Act. And finally, he registered the document, or 
admitted the document, to registration under section 
58 (2), which deals with the case of a person who 
admits execution but refuses to endorse the same. 

The question is whether this action on the part of 
the Joint Sub-Registrar renders the registration illegal 
and void, or is merely a defect in procedure which may 
be cured under section 87 of the Act. 

‘Their Lordships of the Privy Council have twice 
dealt with such a position. In the case of Sah Mukhun 
Lall Panday v. Sah Koondun'Lall (1), they dealt with 
the matter, although it did not actually arise in the 
case before them. In that casea sale deed was pre- 
sented by the purchaser ;_ the vendors were not before 
the Registering Officer, _ but he satisfied himself in’ 
their absence of the due execution of the deed by 
them, and admitted the deed to registration. Their 
Lordships say: ‘ Their can be no doubt that the 
Registering Officer acted in contravention of section 





(1} Law Reports; 2 Indian Appeals, p. 210. 
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36 in registering the deed without the vendors having 
appeared before him ; but itis not necessary for their 
Lordships to determine whether the registration was 
a nullity, or whether the error was one of which a 
stranger to the deed could take advantage. It may, 


however, be observed that there are no words in 


section 36 declaring that the registration of a deed 
shall be null and void if made without the appearance 
of the persons who executed it; and it is very 
doubtful whether the words of that section are not 
merely directory to the Registering Officer for the 
benefit of the parties to the deed, and whether his 
acting without the appearance of the partiés and 
upon evidence, instead of the admission of the 
execution of the deed, was more than a defect in 
procedure within the meaning of section 88. Again, 
it is not clear that the words ‘unless it shall have 
_ been registered in accordance with the provisions of 
this Act’ in section 49, are not, especially as regards 
strangers to the deed, confined to the procedure on 
‘admitting to registration’ without reference to any 
matters of procedure prior to registration, or to 
the provisions of section 19, 21, or 36, of the 
Act, or other provisions of a similar nature. In 
considering the effect to be given to section 49, that 


section must be read in conjunction with section 88, 


and with the words of the heading of part 10, ‘Of 
the Effects of Registration and Non-Registration.’ 
Now, considering that the registration of all convey- 
ances of immoveable property of the value of Rs. 100 
or upwards is by the Act rendered compulsory, and 
that proper legal advice is not generally accessible to 
persons taking conveyances of land of small value, it 
is scarcely reasonable to suppose that it was the 
intention of the Legislature {hat every registration of 
a deed should be null and void by.reason of a non- 
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compliance with the provisions of section 19, 2!, or 36 
or other similar provisions. It is rather to be inferred 
that the Legislature intended that such errors or 
defects should be classed under the general words 
‘defect in procedure’ in section 88 of the Act, so 
that innocent and ignorant persons should. not be 
deprived of their property through any error or 
inadvertence of a public officer, on whom they would 
naturally place reliance. If the Registering Officer 
refuses to register, the mistake may be rectified upon 
appeal under section 83 or upon petition under 
section 84, as the case may be; but if he registers 
where he ought not to register, innocent persons may 
be misled, and may not discover, until it is too late 
to rectify it, the error by which, if the registration is 
in consequence of it to be treated as a nullity, they 
may be deprived of their just rights.” 

The Lordships were dealing with Act XX of 


» 1866, and the reference to sections 36 and 88 should 


be read as to sections 35 and 87 of the present Act. 
In a later case—Muhammad Ewaz v. Birj Lal (2)— 


. their Lordships in dealing with the rule laid down 


by the learned Judges of the Allahabad Higis Court 
said : ‘‘ The registration is mainly required for the 
purpose of giving notoriety to the deed, and it is 
required under the penalty that the deed shall not 
be given in evidence unless it be registered. If it be 
registered, the party who has presented it for regis- 
tration is then under the Act in a: position which 
prima facie at least entitles him to give the deed in 
evidence. If the registration could at any time, at 
whatever distance of time, be opened, parties would 
never know what to rely upon, or when they would 
be safe. Ifthe Registrar refuses to register, there is 
at once a remedy by an appéal; but if he has 











(2) Law Reports 4 Ind. Appeals, p. 166. - - 
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registered, there is nothing more to be done. Suppos- 
ing,-indeed, the registration to be obtained by fraud, 
then the act of registration, like all other acts which 
have been so arrived. at, might be set aside by a 
proper proceeding: And they then go on to quote 


the passage from Sah Mukkun Lai Panday’s case. 
These two cases clearly bring out the distinction 
that must be drawn between ‘“‘a defect in procedure” 
that is the fault of the Registration Officer for which 
the persons presenting the document for registration 
are in no way responsible, and ‘‘a mistake” arising 
from their own wrongfulact. This distinction is recog- 
nized in several later cases which are based on these 
“two decisions of their Lordships of the Privy Council. 
~ In Pakranv. Xunhanmed (3), the mother of three 
sons executed a deed of gift in favour of one of them 
and then died. The donee alone registered the 
document, the other sons not’ appearing before the 
Registering Officer. It was urged that an admission 
by one out of three representatives of the donor was 
not aii admission within the meaning of the Act; but 
it was held that the error was a defect in procedure 
in the course of registration, and that -the registration 
was not rendered invalid thereby. Reference may also 
be made .to.Srimati Sujan : Bibi v.. Srimati Assafa 
Khatun (4) where it:was said : “It appears to us that 
it may be opev to question whether section 87°of ‘the 
Registration Act; 1877, which cures defects in~ the 
procedure of the Registering Officer, can be extended 
to cure also the shortcomings of persons who apply 
to have documentsregistered ;* *-*,” andreference 
was made to the case of Mujibunnissa V. Abdur 
Rahim (5). That was a decision. by their Lordships 

oie (3) LLR. XXII Mad. p. 580. carr 


- (4) XUI Cal. Weekly Notes, p. 722, 
(5) Ind. LR, XXII All, p. 233. 
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of the Privy Council. The executant of a document 
gave a power-of-attorney to his agent to present it- for 
registration, but died before the document was 
presented. The Registrar was aware of his death, but 
accepted and registered the document. And their 
Lordships say: ‘‘ Now the case in hand is that of a 
person who when he presented the deed for registration 
(as he says he did) on 4th November 1889, stood in 
no other relation to the deed than that, before the 
death of the person executing it, he had held his power- 
of-attorney. Itis perfectly plain, not merely from the 
general law but from the terms of this section 32 
itself, that after the man’s death, the only attorney 
who would have had any locus standi would have 
been the attorney of the representative or assign of 
the deceased. It has been suggested, however, that 
the error of the Registrar was a defect in his procedure 
only, and accordingly under section 87 does not 
invalidate the act of the registration. To their Lord- 
ships the error appears to be of a more radical nature. 


‘When the terms of section 32 are considered with 


due regard to the nature of registration of deeds, it is 
clear that the power and jurisdiction of the Registrar 
only come into play when he is invoked by some 
person having’a direct relation to the deed. It is for 
those persons to consider whether they will or they 
will not give to the deed the efficacy conferred by 
registration. The Registrar could not be held to 
exercise the jurisdiction conferred on him if, hearing 
of the execution of a deed, he got possession of it 
and registered it; and the same objection applies to 
his proceeding at the instigation of a third party, who 
might be abusybody. * * * The Registrar indeed 


did not mereiy disregard section 32, for he proceeded 
‘to accept the admission of the alleged attorney as a 


good admission of the execution of the deed, although 
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section 34 requires in the case of a deceased the 
admission of the representative or assign. 

“Their Lordships were referred to two decisions of 
this Committee in support of the appellants’ contention. 
Neither case gives any countenance to the view that 
the absence of any party legally entitled to present a 
deed for registration is a defect in proceduré falling 
‘under section 87. In both those cases the Registrar 
was throughout moved by a person having title and 
‘was ‘exercising his jurisdiction. The difference isin 
their Lordships’ judgment vital. They therefore hold 
‘the registration of this deed to have been illegal.” 

It will be noticed that this case was based not 
-only on the fact that the wrong action taken was the 
-action of the party seeking registration, but that it 
also referred to action which gave rife to the juris- 
diction of the Registrar to register. 

This case was followed in Ishri Prasad v. Baijnath 
(6) which was an exactly similar case. In Razi-Un. 
Nissa v. Sabir Husain (7), the Sub-Registrar registered 
.a document as against a person denying execution 
‘thereof, and it was neld that his action was ultra vires 
-and without jurisdiction, and that the document could 
not be admitted in evidence as against the party 
-denying execution. Reference is made to Muhammed 
Ewaz's case, and it is pointed out that the words, 
“The Registering Officer shall refuse to register the 
-document as to the person so denying,” were added 
-after their Lordships’ decision. The case was one of 
‘presentation of the petition in accordance with the 
requirements of the Statute ; but it was held that the 
Registration Officer had neglected the prohibitory 
provisions of section 35, and for that reason they held 
‘that the document had not been duly registered. 


(6) LLL.R. XXVIII All., p. 707. 
(7) ILL.R. XXVII All, p. 57. 
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19235 . With this one exception, all the authorities cited 


$.M.A.R. have been authorities in which the petition was presented 
bers by a person having no authority to present it whereby 
Ko Tei Ka, the Registering Officer took a jurisdiction which he did 
we not possess. 
oy Lastly, the first two Privy Council cases were con- 
dered and followed in the case of Maung Tun v. 
Maung Paw U (8). That case is very similar to the 
present one. The Sub-Registrar accepted for registra- 
tion a document without the appearance and admission 
of one of the executing parties but upon evidence 
called for by him. It was held that this irregularity: 
or defect was merely one of procedure and ‘did ‘not 
render the registration null and void. £ 
Having regard, ‘therefore to the authorities, I am 
of opinion that, where a document -is presented by a 
person duly authorized to present it who thus initiates 
the jurisdiction of the Registering Officer, and who 
does all that he is required, to do under. the. Act and: 
is guilty of no’ shortcoming. thereunder, it would be. 
contrary to the scheme of the Act, :and it could not 
have been the intention of the Legislature that he. should . 
be punished for.any error or defect in the procedure 
of the Registering: Officer tie aia to the. pres. nta~ 
tion. | 
at, Bie pera in the anew case shed the’ Subs 
Registrar to summon the executants ; he did. so, and. 
one at any rate, admitted execution, but the Registrar. 
refused registration. The‘ respondents -had then a 
remedy, and .they.applied that. remedy and obtained 
an order in their favour;;and. gies obtained Pepistrations 
cia the Sub-Registrar. -. 
:. They are,ignorant:persons notin a 4 position probably 
- obtain legal advice ; they relied on the action of the 
Registering Officers, as. they were justly entitled to 





(8) Printed Judgments (1893-1990), pi 27. 


VoL. Tj RANGOON SERIES. a 
rely ; and, if that officer committed an error, it must 193 
having regard to the dicta of their Lordships of the S.M.AR. 
Privy Council, be held to be an error in procedure Firm 
to be cured by section 87 of the Act. They were xo tikka. 
guilty of no fault and, if they are to be penalized for enaew. 
the mistakes of the Registering Officer, and thereby CJ. 
the fraudulent conduct of the appellants is to be 
successful, it would be most deplorable. 

In my opinion, therefore, this appeal fails ; the 
decree of the Court below must be confirmed ;. and 
the appeal dismissed with .costs throughout. 


May Oune, J.—I concur. © 
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Before Sir Sydney Robitison, Chief Jiisticé; and 
Mr Justice May Ouug.- 


MA HMUN anp 1 
MA NGWE THIN,* 
Buddhist Law—Evidence of meee repute to res, tablish: relationshtp—I eherit- 


ance—Share of a: grandchild in the estate of the grand‘ather, leaving 
astep-gtandmother with no issue, _ 


Where the respondent claimed to bé a giandaighter ‘of thie deceased, 
her father having predecesed the grandfather, and there being no other 
blood relation surviving to give evidence to ralationship, /eld, that evidence 
of general repute is of considerable importance, provided it is cogent. 

Semble, the share of grandchildren as against the step-grandmcther, in the 
absence of issue of the second marriage, is half of the “ payinx”’ or separate 
Ppropeity and one-eighth of the “Jettet-pwa” or jointly acquired property 
of that marriage. : 


Sein Tun v. Mi On Kra Zan, 3 L.B.R. wi0-—atastinantsket Ma Huin 
Doh v. Ma U, U.B.R. (1897-01) Il 126 and Maung Kado v. Ma ha 
U.B.R. (1897-01) I] 164— approved. - 


“One U Po Maung, a Burman Buddhist, died on 
the 9th January 1921. The plaintiff claimed to be the 
daughter of Maung Po Mya who died in 1908 and 
was the son of U Po “Maung and his first wife, Ma 
Dun Hla. U Po Maung had married thrice, first Ma 
Dun Hla, then on her death, Ma Ngwe Gyi, and finally 
on Ma Ngwe Gyi’s death the 1st defendant, Ma Hmun ; 
he left him surviving no issue, but at her marriage with 
him, Ma Hmun had brought him a daughter (the 2nd 
defendant) and also an adopted daughter (the 3rd 
defendant). The plaintiff, as grand-daughter of U Po 
Maung, filed her suit against the defendants who were 
in possession of his estate, for the recovery of her share 





* Civil First Appeal No. 189 of 1921 against the decree of District Court 
of Pyapén dated 13th August 1921 in Civil Regular No. 13 of 1921. 
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therein. The defendants pleaded that they had no 
knowledge of-U. Po. Maung’s two. previous: marriages 
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‘nor of his having had a son,. Maung Po Mya:; they. ma News 


also pleaded that they had no knowledge of the plaintiff's, 

parentage nor of-her father’s death. The First Court 
held that the plaintiff had established her .status as 
- granddaughter and her claim to a share in. U Po 
Maung’s estate and ace aiEty awarded her a decree 
for 9/20ths of the “ payin” or separate. property 
possessed by U Po Maung at the time of bis marriage 
with the Ist defendant and 1/8th of the “ leftet-pwa” 
or jointly acquired property of that marriage, instead 
. of one-half of the “payin” and 1/8th of the “ lettet- 
pwa” properties which under the circumstances she 
would be entitled to according to the Dhammathats. 


Thereupon the defendants preferred an appeal but the 


plaintiff rested content with the share already awarded 
‘to her by the District Court. 

’ Kyaw. Hioon (for appeliant).—The respondent 
failed to prove that she is the granddaughter of 
U Po Maung. Evenif she is the grandchild of the 
deceased, she is an ‘‘ out of time” grandchild and 


1 L.B.R, 93 applies. Please see also 2 L.B.R. 174.. 


The 2nd defendant, who is a step-daughter of the 


deceased, is also entitled to share, see 10 L.B.R. 


396. 


Maung Pu (for. respondent). _If there i is issue :. by: 


the second marriage, grandchildren of the first 
marriage get 9/20ths share of the attetpa or payin 
property and. 1/8th of the Jaitet-pbwa of the second 
marriage, see 3 .L.B.R. 219. In this case there is ‘no 
issue by the second marriage ; and the grandchildren 
are entitled to half of the at/efpa property and -1/8th 
of the “lettet-pwa,” see Manukye, Vol. X, section 21-; 


Aitasankepa, sections 225-226 ; Kinwun Mingyi’ Digest, } 


section 27, Inheritance. 


SHIN. 
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May Ounce, J.—The plaintiff, now respondent* 
claiming to have been the granddaughter of one-U Po 
Maung, deceased, sued the defendants, the widow’ and 
step-daughters of U Po Maung, for a share in the 
estate left by him. U Po Maung is stated to have 
been martied thrice, first to Ma Dun Hla, by 
whom he is alleged to have had one son, Po Mya, 


-next to Ma'Ngwe Gyi by: whom he had no issue, and 


lastly to the Ist defendant. The plaintiff averred that 
she was the daughter of Po Mya who died before 
his father. 

In the first instance, the plaintift’ $ application for 
teave to sue in formd pauperis was opposed by the 
defendants. During the enquiry the Ist defendant 
specifically admitted, on oath, that the plaintiff was 
the daughter of Po Mya who was the only son of 
U Po Maung by his former wife ; but on the 
plaintiff's application being allowed the defendants 
filed :a ‘written statement in answer to the claim in 
the course of which they .disclaimed personal knowl- 
edge of U Po Maung’s family connections, prior to 
the ist defendant’s union with him and protested that 
they had never even seen the plaintiff until she came 
forward after U Po Maung’s death to claim a share 


in the inheritance. 


Issues of fact were therefore framed to ascertain 
the plaintiffi’s and Po Mya’s parentage. These were 
decided in the plaintiff's favour and defendants 1 and 
2‘now appeal.. Their learned counsel urges that the 
evidence adduced: in the case was insufficient to 
establish the plaintiff's claim. It is necessary, in the 
first place, to remember that the plaintiff was called upon 


-to prove, among other things, events which took place 


long before she was born. She is now about twenty- 
eight years old atid Ma Dun-Hla is stated to have died 
forty-two years before thesuit. Again, U PoMaungwas . 
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an Upper Burman who came as a young man to settle 
in the Delta and died at the age of eighty-two leaving no 
other blood relatives. And it is not suggested that 
Ma Dun Hla left any. Hence this is a case. in which 
evidence of general repute is of considerable import- 
ance, provided it is cogent. In this connection the 
statement of Ko Shwe Sa, a witness called by the 
defendants themselves, is clear and unmistakeable. 
He is over sixty years of age, a resident of Thandin, the 
deceased's village, and a hawker, He had known the 
deceased for forty years and had heard the plaintiff 
addressing U Po, Maung as “ grandfather” and Po 


Mya calling him father. Referring to the deceased and” 


the plaintiff, he said ‘‘ the general talk in the village 
was that they are grandfather and granddaughter,” 
and speaking of the deceased and Po Mya“ it was 
talked about in-the village that they were father and 
son.” Now Thandin is a small hamlet containing 
about thirty houses and it is only reasonable to suppose 
that relationships such as are now in question would 
generally be known to and talked about by most of 
the inhabitants. It may therefore be taken as fully 
established that the plaintiff was at least the reputed 
granddaughter of the deceased and there is no 
evidence that the latter at any. time denied the 
relationship. 

U Tha Zan, the Ist witness of the plaintiff, wea 
eighty years and a money-lender, had lived at Thandin 
for over forty years and during that period had known 
the deceased intimately. They worked adjoining lands. 
According to him, U Po Maung went over to Wegyi 
a distant village, and married there. After seven or 
eight years he returned to Thandin, bringing with him 
his wife, Ma Dun Hla, and a child about four years 
old ; that child was Po Mya. Subsequently U Po 
Maung, left a widower, married Ka Ngwe -Gyi, and 
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Po Mya divided his residence between’ ‘his father’s 
house at Thandin arid those of his mother’s relatives 
at Wegyi. Po Mya married Ma Hnin Nu at “Wegyi 
and by her had a daughter, the plaintiff. The wit- 
ness first saw the plaintiff when the latter was seven’ 
or eight years old and it was then that shé began 
visiting U Po Maung at Thandin ; U Po Maung told 
him’ that-she was his granddaughter. ~The plaintiff 
gave: brith to a child in U Po Maung’s ‘house and 
was living with him at the time of his death ; she 
had been so living for over a year. ‘Finally, the wit- 
ness stated that ane fact of Po Mya’s being the son 
of U Po Mating was “ notorious”: in ‘the village. The: 
‘defence seek to discredit the evidence of this witness; | 
on the ground that -hé had a law-suit over a small 
‘piece of land with U Po Maung which was’ compro= 
mused, the witness paying the sum of Rs. 5. “After 
‘the case witness did not go to U Po Maung’s house 
and was not on speaking terms with him and the Ist 
defendant ; but U Po Maung is dead and there is no 
reason to hold that the witness, at his age, ‘bears such - 
a strong resentment towards his widow as would lead. 
him to swear falsely to a state of facts which must, 
in the ordinary course, have been within his knowl- 
edge. The 1st defendant, though she is strenuous in 
her denials, ‘says, “I have heard the statements madé 
by the plaintiff's witnesses. I ar not prepared to say 
whether their statements are true or false.” I would 
accept U Tha Zan’s evidence without hesitation or 
doubt. 

Besides U Tha Zan, there are three other resi- 
dents cf Thandin who supported the plaintiff and 
established the facts that Po Mya was genetally looked 
upon and acknowledged as the son of U Po Maung, 
that he used to visit his father occasionally and that he 
worked: his father’s land with his father for a” few yéars: 
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There is also the admitted fact that the plaintiff 
and her husband lived for over a year, prior ‘to.U Po 
Maung’s death, in a hut near the latter’s grarary 
behind his house. The first defendant says that they 
came and lived there to work as coolies but, con- 
sidering that she had in her written statement falsely 
denied ever having seen the plaintiff before U Po 
Maung died, no réliance can be placed on her 
attempts to belittle the position in which the plaintiff 
stood towards U Po Maung during his- ‘life-time.’ It 
is proved that U- Po Maung was very stingy and the 
fact that he did not keep his granddaughter in com- 
fort does not negative the evidéncé that the relation- 
ship claimed did exist. 

For the defence, besidés Ko Skye ‘Sa siege 
mentioned two witnesses were called, who gave-negalive 
evidence. U Hmo Gyi, aged seventy-six, stated that 
he had never seen the plaintiff before U Po Maung’s 
death, or after that event till a month before, he 
came to Court as a witness in this case. Seeing that 
his house was only four or five doors away from U 
Po Maung’s this is an extraordinary denial and the 
witness must, I think, be held to have been trying to 
say too much. He, however, admitted that after Ma 
Ngwe Gyi’s death Po Mya came and worked U Po 
Maung’s land for one year, and was not preparéd to 
say that the plaintiff was not Po Mya’s child. Maung 
Tin D6k styled himself a doctor and said that he 
had known U Po Maung since he, witness, was about 
seventeen ; he was fifty-five when he gave evidence. 
He lived four or five houses away and used to meet the 
deceased almost every day. He denied everything 
except that he had seen the plaintiff ina hut at the 
back of U Fo Maung’s house but, according to him, 
she lived in it for only three or four months ; he did 
not even know: that Po’ Mya ever worked U> Po 
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Maung’s land, a fact admitted by U Hmo Gyi. In 
my view the statements of these witnesses did not 
appreciably weaken the case for the plaintiff. 
'. There is one weak point on plaintiff's side, viz., 
her omission to call her mother who is admitted to 
be alive at Wegyi. Her.testimony would have: been 
of value, especially as regards the question of the 
plaintiff's birth and paréntage ; and, as she had visited 
Thandin, she might have spoken to her relationship 
with U Po Maung. But, in any case, her evidence, 
if given, would have been. open to. the objection that 
she was ‘interested in her daughter’s welfare and I do 
not think that the failure to cite her is fatal to the 
claim. 
Above all, there are the Ist defentant’s admis- 
sions made when she was examined on the question 
of the plaintiff's pauperism. ‘She has made frantic 
efforts to explain these away. First of all, she said 
that she did not think she had made the statements 
attributed to her. Then she pleaded that owing to 
the loss of her husband and certain relatives her mind 
was unhinged and: hence she did not know what she 
had stated before. Confronted with the statements, 
she said they must be incorrect. Finally, it was only 
in re-examination that she said, ‘In my former depo- 
sition I made those statements in cross-examination, 
because she ‘had claimed that status.” I would hold 
that she is utterly unreliable and that she must be 
deemed to have acknowledged the plaintiff's status 
and thus spoken the truth in an unguarded moment. 
The conclusion is, therefore, in my view, irresis- 
tible that the plaintiff was, the granddaughter of the 
deceased and, as such, entitled to a share in his 
estate. es 4 
There remains the question of the extent of that 


‘share. The Court. below, following the decision in 
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Ist defendant, and 1/8th-of the jointly acquired 
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property of that marriage. In doing so it omitted to May i 


notice that in this case there was no issue of the 
subsequent marriage as was the case in the ruling 


cited. The Ist defendant had brought two daughers 


from a previous marriage but the latter cannot inherit 
from their step-father in the presence of a descendant, 
the plaintiff, and their claim, if any, as against. their 
own parent does not arise. The exact point is, how- 
ever, covered by authority... The Dhammathats quoted 


“in Ma Hnin Dék v. Ma U (2) are clear and unambigu- 


ous ; they give the grandchild one-half of the “payin” 
and 1/8th of the ‘“‘Jettet-pwa."’ In the later case of 
Maung Kado v. Ma Kyin (3), the position as regards 
“ payift”” was. re-examined and the method of equal 

division between the grandchild and its step-grand- 
parent was confirmed. The plaintiff has not, however, 
appealed and the award of 9/20ths cannot therefore 
be disturbed. 

I would dismiss the appeal with costs, payable by 
the Ist defendant out of her share in the PSHANG: 

RoBINSon, C.J.-—I concur. © 


() 3 L.B.R, 219. 
(2) U.B.R. (1897-1901) 11 126. 
(3) Ibid, 164. ° 
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APPELLATE CIVIL. 
Before Mr. Justice MacColl. 
MA. NGWE KIN (4ppellant) 
ah oe 


MA HME AND 3 (iespondents).* 


Buddhist Law—Inheritance— Right of the child ly a divorced wife to 
inherit in the fathers estaté, in the absence of a rupture of filial 
relationship—Living apart from the father at his request not sufficient. 
to disinherit—Practice— Every pleading to -be. signed ty ‘the: farty 
tleading and his pleader (if any)—Failure to sigu pleadings a technical 
irrégularit y—Section 99 of the Code of Civil Procedure, 

‘Where ‘a ‘daughter by a divorced wile lived for some time w ith her father 
after the divorce. and then at his request went and lived with his sister 
for some time, then with her mother, paying visits to her father, held, that 
in the absence of acts of filial neglect, the daughter was entitled to inherit. 

| Held, further, that failure by the party pleading and his pleader (if any} ~ 
to sign on the pleading as required!tby Order VJ, Rule 14, Code of Civil 

Procedure, is a technical irregularity to which the provisions of section 99 

of the Code of Civil Procedure applies. 

Ma Tatk and. another v. Ma Nyin, I U.B.R. (1897-01), p. 193— 
distinguished, 


Mr. Mitter—for appellant. 
Mr. Ganguly—tor respondents. 


The facts appear sufficiently clearly in the judgment 
of the Court. or | 

MacCo.., J.—The plaintifi-appellant brought a suit 
for a share of her father, Maung Kaung Tha’s estate. 
The Ist defendant-respondent is the widow of Maung 
Kaung Tha. The 2nd defendant-respondent, Ma Leik, 
is his daughter by his second wife and the 3rd and 
4th defendants-respondents are his co-heirs. 

The plaintiff-appellant is the daughter of Meung: 
Kaung Tha’s third wife, Ma Shwe Khan. One of the 











? Civil Second Appeal No, 433 of 1922 against the judgment and decree 
of the District Court, Lower Chindwin, passed in Civil Appeal No. 18 of 
3922, dated the 2nd May 1922. - 
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defencesraised was that the plaintiff-appellant’s mother 
had been divorced’-by Maung Kaung Tha and the 
plaintiff-appellant had lived’ with her and had severed all 
connection with her father and that consequently she 
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was not entitled to inherit from him. The Courts below MacCott, J. 


agreed in dismissing the suit on the ground that the 
plaintiff-appellant had not kept up filial relations with 
her father arid was not entitled to inherit. There are 
no findings on the other issues framed. The plaintiff: 
appellant did not appear in Court. She filed the plaint 
through an agent.and she did not even sign the plaint. 
Under Order VJ; rule 14, every pleading must be 
signed by the party and: his pleader (if any); provided 
that wheré a party pleading is by reason ‘of absence, 
or for other'good cause, unable to sign the pleading, 
it may be signed by any person duly authorised by 
him to sign the same or to sue or defend on his 
behalf. . I cannot find any power-of-attorney given by 
the plaintiff to her agent on the record and no explana- 
tion was apparently obtained for her failure to sign 


the plaint. No objection however appears to have. 


been taken and section 99 of the Civil Procedure Code 
applies to the case. It appears from the evidence that 
Ma Shwe Khan left Maung Kaung Tha before the 
plaintiff-appellant Ma Ngwe Kin’s birth, that after her 


birth she applied for an order of maintenance against. 


Maung Kaung Tha and he thereupon sued her for 
restitution of] conjugal rights and fer the Custody of 
her child and obtained a decree. Ma Shwe Khan then 
divorced him. Ma Ngwe Kin lived for a short time 
with her father and then went and lived with his 
sister. Later she returned and lived with her father 
and was doing so when he married his last wife, the 


1st defendant-respondent, Ma Hme. Ma Ngwe: Kin 


continued to live with her father and her step-mother 


for some time-and then was-sent by her father to live: 
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with her mother and she continued to live with her 
mother until her father’s death ; but during that time 
she paid two or three visits to her father. The case 
has been very imperfectly tried. There are a great 
many discrepancies as to the length of time that Ma 
Ngwe Kin lived with her father and as to her age 
when she left him. Very little attempt has been made 
to clear up these discrepancies and it is not at all 
clear whether Ma Shwe Khan after the divorce lived 
in-the same village as Maung Kaung Tha or not. 

‘The learned Additional Judge of the District Court 
found that Ma Ngwe Kin, for a number of years before 
her father’s death, had definitely thrown in her lot 
with her mother’s family and served connection with 
her father’s household. It is not clear altogether on 
which side the Additional Judge laid the burden of 
proof with respect to this issue. He apparently laid 
it on the plaintiff-appellant but at the same time 
considered that the evidence of the circle thugyi, Ko 
Maung Gyi, proved that plaintiffi-appellant severed all 
connection with her father’s household. He seems to 
have thought that the circle thugyi owing to his position 
had peculiar opportunities of knowing what took place 
in the various households under his charge. I think 
the Additional Judge was mistaken in this. A circle 
thugyi may be in charge of a very large area and | 
do not suppose that he pays particular attention to 
children with whomhe has no concern. Practically all 
the rulings in Upper and Lower Burma relating to the 
question whether a child who has separated from his 
father can inherit or not have been cited. But none 
of them are exactly patallel. There are, as far as I 
know, no texts in any of the Dhammathais that lay 
down when a child. of a divorced wife can inherit from 
his father and when he’cannot. But it may be taken 
as settled: law that if-a. child on the divorce of his. 
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mother accompanied by partition of property goes to 
live with her and ceases to be a member of his father’s 
household he is debarred from inheriting from. his 
father. In the present case, however, the plaintiff- 
appellant did not go to Jive with her mother on the 
latter’s‘divorce but remained with her father. ‘ If she 
had continued to live with: her’ father’ up to his death 
there can be no question at all that she would have 
been entitled to inherit from him. The burden of 
proving that she had lost that right was therefore upon 
the defendants-respondents and the question is whether 
they discharged it. According to.the evidence of the 
circle thugyi Ma Ngwe Kin was eight or nine.when she 
left her father and he died when she was sixteen cr seven- 
teen. According to the evidence of the plaintiff's agent 
she was thirteen when she left her-father. Ido not think 
the fact that Ma Shwe Khan was divorced from Maung 
Kaung Tha should affect the case. atall.; because as I 
have said the plaintiff-appellant did not go to live with 
her mother on'the divorce but continued to live with her 
father. The question therefore.is whether a separation 


for three years according to the witness, Maung Po Ték, - 


or for eight years according to the evidence of the circle 
thugyi can in itself deprive her of the right to inherit, 
In Ma Tuik and another v. Ma Nyun and another (1) 
it was held that a daughter, who from her infancy to 
the age of twenty-one had never had anything whatever 
to do with: her father although her mother had not 
been divorced, was not entitled to inherit. That of 
course was a much stronger case. In the present case 
Maung Kaung Tha apparently cherished the plaintiff- 
appellant and when she left him she did so at his 
request prestimably asa matter of convenience. There 


is‘ the evidence of the Ist defendant herself, Ma 


Hme, who is certainly not inclined to favour the — 
(1) 1 U.B.R. (1897—01), p. 193. 
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plaintiff-appellant because,. though. when examined: at 
the first hearing she stated that: the latter had-lived 
with her father and with her for two years after her 
marriage, she when. examined as.a. witness, reduced 
this period to one. year,’ to the effect that the 
plaintiff-appellant paid her father .two or :three ‘visits 
after leaving him. ..:So there was, apparently no 
rupture. There is so far as. I know no provision in 


the Dhammathats enabling a father to disinherit his 


child except by. giving him away in adoption to 
another, though a. child who behaves. as an. enemy 
towards his parents is debarred from inheriting. A 
child who merely at his father’s request lives separately 
from him is not included amongst the six classes 
of children who are. not entitled to inherit. It 
was. held in the ruling cited above that. the Bud- 
dhist Code does not give any meritorious value to 
mere living together or iwake the opposite state of 
things a reason for exclusion, and there must be 
some filial neglect to exclude. What filial neglect is 
proved inthe present case? The plaintiff-appellant 
lived separately from her father to-suit his conve- 
nience. Isthere any evidence that her father sent for 


-her on any occasion and that she did not. go to him 


or that. he everrequested her to do something: for 
him and was met with a refusal ? She was oily sixteen’ 
when her father died, and as she was living separately 
from him she would naturally not minister to him 
unless he requested her to do .so,. I am there- 
fore of the opinion that .the suit sofar as this issue 
is-concerned has been wrongly decided, and as there 
are no findings on the other issues the case -will be 
remanded to the Subdivisional Court for findings on 


‘the other issues framed. The proceedings will. be 


resubmitted with the findings of both Courts within 
two months. . a 
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‘Before Mr: Justice : Heald. 


EZEKIEL. MOSES (Petitioner): ‘ines 
De . Feb 18, 
‘THE -RUSSA ENGINEERING WORKS, ' ‘Lr. 


(Respondents).* 


The Indian Contract Act (Act IX of 1872), seckiovi 264—Liability of retiring 
partner—Publication in the public press of a notice of ‘dissolutios not 
sufficient as against old customers. . 


When goods were delivered to a firm by. persons who fad previous 
dealings with the firm, held that mere publication of a notice of dissolution 
cin the public press was not sufficient to relieve the retiring partner from 
Aiability. 


C.c. Dutt v. E.C. Bynes, 8 Cal. 678—followed. 
Burjorjee—for the petitioner. 


Lentaigne, McDonacll and Chifton—for the 
respondents. 


The facts appear sufficiently for the purpose of 
this report in the Jngsaou: 


HEALD, ].~Respondents sued petitioner and one 


Solomon in the Smal!.Cause Court to recover the 


price of goods sold and delivered. 

The plaint set out that the defendants had been 
partners with one Sassoon in a firm known as. the 
Sassoon Automobile & Taxi Company and that the 
goods were supplied to the firm in October 1921, 

Solomon did not defend the suit. 

Petitioner said that he retired from the ites Fe 


“on the 28th of June 1921 and had.no concern with 


its subsequent transactions. He denied respondent’s 
allegation that they had no notice of his having left 
the firm. 


- * Civil Revision No. 101 ‘of 1922 against the decree of the Small 
Cause Court of Rangoon passed in Criminal Regular No. 990 of 1922. 
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The learned Judge in the Small Cause Court held 
that petitioner was liable, apparently on the ground 
that it was not proved that public, notice of the dis-_ 
solution of the partnership had been given. 

No appeal lies but petitioner asks me to interfere 
in revision on the ground that the learned Judge 
ought to have held it proved that the public notice 
required by section 264 of the Contract Act had 
been given. | 

I have read the Lower Court’s proceedings and 


heard the learned advocates. 


‘The case does not seem to have been taken very 
seriously in the Lower Court by either party, prco- 
bably because the amount in dispute was comparatively 
trivial and the evidence produced by -both - sides 
seems to have been about equally meagre. But even 
if I held that petitioner proved the publication of the. 
advertisement which, he produced, I do not think that 
it would hélphim. Ina similar suit brought by another 
firm against the same defendants, petitioner put in the 
same defence as in this. case and the. Court- following 
the case C. C. Dutt v. C. E..Bynes (1) held that in 
the case of old customers of a firm, asthe respond- 
ents in this case were, the mere publication of a 
notice of dissoulution in the public press was not 
sufficient to relieve a retiring partner from liability. 
That case also came before the Chief Court in revision 
and the learned Judge who dealt with it said that he 
was not prepared to differ from the view of the law 
taken by the Calcutta High Ccurt, and dismissed the 
application. ; 

I too am of opinion that | the ruling in the Calcutta 
case is good law, and I see ne reason to interfere. 

The anplieation is dismissed with costs. 


(1} 8 Cal, 678: -. 
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CRIMINAL REVISION. 


Before Mr. Justice May. Oung. 


U THUDAMAWARA awnp 1 (Petitioners) 1923 


a! Jan. 16, 


KING-EMPEROR (Respondent).* 


Indian Penal Code (Act XLV of 1860), sectivt 173—Code of Criminal Pro- 
cedure (Act V of 1898), sections 144, 530, 134, 69, 71. 
A refusal to receive a sun.mons or to ackuowledge service of a summons 
is not an offence under scction 173 of the Indian Penal Code. 


It is desirable that when a Magistrate takes aclion under section 144, 
Crirninal | rocedure Code, t! e record should shew, in clear and unn:istake- 
able terms, the authority under which a Magistrate professes to act. 


Seimble—W hat is required under Section 173, Indian Penal Code, is some» 
act of of position cffered to the officer serving the summons. 


ILL.R. 5 Mad. 199 ; 3 U.B.R. (1917-20) 202— follox el. 


E. W, Lamber:—for the petitioners. 

The Assistant Government Advocate—for the Crown. 

The facts appear from the judgment of the Court. 

May Ounce, J.—In Criminal Miscellaneous No. 31 
of 1922, the Township Magistrate of Moulmeingyun 
in the Myaungmya District issued orders under sec- 
tion 144, sub-section (i), of the Criminal Procedure 
Code, directing the two petitioners to abstain from 
delivering political speeches within his township. A 
Police Othcer was sent to serve these orders, but 
they were returned with the report that the petitioners 
refused to accept service and to sign the orders, 
Thereupon the Township Magistrate filed a complaint 
in the Court of the First Additional Magistrate, 
Moulmeingyun, : charging the petitioners under sec- 
ion 173 of the Indian Penal Code. 


* Criminal Revision No. 718B.of 1922 being review of the order of the First 
Additional Magistrate of Moulmeingyun, in Criminal Regular No, 394 of 1922, 
dated 2nd December 1922. 
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In explaining the particulars of the offence, the 


U THupawa- Magistrate said that the petitioners had refused the 


WARA 
1. 

ING- 

EMPEROR, 


May Ovuna, 
Hs 4 


service of the orders on them.and had stated that 
they would neither receive nor sign the duplicate 
orders, knowing that they were orders from a com- 
petent Magistrate, and that they thereby intentionally 
prevented the service of the said. orders. Evidence 
was then recorded. and, in the result, the petitioners 
were ,convicted and sentenced each -:to suffer one 
month’s simple ‘imprisonment. ‘The petitioners then 
applied to the District Magistrate of Myaungmya, 
praying for revision of the convictions and sentences, 
but were unsuccessful. The learned District Magistrate 
held that the petitioners did, in fact, intentionally 
“refuse ‘the service on themselevs of the Township 
Magistrate’s orders under. section 144. of -the Criminal 
Procedure Code, and that, therefore, they rendered 
themselves liable to the punishment awarded under 
section ‘173 of.the Indian Penal Code. He did not 
go on to consider. whether the refusal :to accept 
service amounted toa prevention of service as-1equired 
by the section. 

The petitioners have now applied to this Court 
for revision on two main grounds, rig. :-— 

(i).-that the Township Magistrate was not 
specially empowered to issue an order 
under section 144, Criminal .Procedure 
Code, and.that, therefore, under clause (i) 
of section 530, Criminal Procedure Code, 
his proceedings are:-void ; -and 

(ii) that no offence under section 173, Indian 
— Penal Code, was committed. 

As to the first point, the Township Magistrate: in 
cross-examination stated that he had been empowered 
to-act under section 144, Crminal Procedure Code, 
by the Deputy Commissioner of Pyap6n ;District,. -It 
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does not appear from the record that the Local 
Government or the District Magistrate of Myaungmya 
District had conferred this power on the Township 
Magistrate, but the Trial Court has found, as a matter 
of fact, that the Township Magistrate was legally 
competent, and I do not consider it necessary to déal 
further with this point except to observe that it’ is 
desirable, in these cases, that the record should show, 
in clear and unmistakeable terms, the authority under 
which a Magistrate, taking action under section 144, 
Criminal Procedure Code, professes to act. 

As regards the second point, the learned’ Assistant 
Government Advocate agrees that the convictions 
cannot stand. Section 144, Criminal Procedure Code, 
requires that the service is to be effected in manner 
provided by section 134. Section 134, Criminal Pro- 
cedure Code, lays it down that “the order shall, if 
practicable, be served in manner provided for service 
of'a summons,’’ and that “if such order cannot be 
so served, it shall be notified by proclamation, published 
in such manner as the Local Government may by 
rule direct, and a copy thereof shall be stuck up‘at 
such place or places as may be fittest for conveying 
the information to the person against whom the order 
is made,” Section’ 69, Criminal Procedure Code, 
provides that the summons shall, if practicable, be served 
personally on the person summoned, by delivering 
or tendering to him one of the duplicates of the 
summons, and that every person on whom asummons is 
so served shall; if so required by the serving officer, 
sign a receipt therefore on the back of: the other 
duplicate. Section 71 provides that, if service in the 
manner mentioned cannot, by the exercise of due 
diligence, be effected, the serving officer shall affix 
one of the duplicates of the summons to some con- 
spicuous part of the house or homestead in which the 
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person summoned ordinarily resides; and thereupon 
the summons shall be deemed to have been duly 
served. 

In the case of The Queen against Punamalai 
Nadan and others (1), it was held that a refusal to 
receive a summons is not an offence under section 
173 of the Indian Penal Code, and that the words 
“Any manner prevents the service’ cannot apply 
when the summon; is tendered and refused, as it is 
good service. ’ 

This case has. been followed in several Indian 
cases, and it has also been held that a refusal to 
acknowledge service is also no offence tunder the 
section. . 

In G. Zapantis and lv. King-Eimperor (2), my 
brother Pratt as Judicial Commissioner, Upper Burma, 
held that, since service can be effected by tender, 
under both the Civil and Criminal Codes of 
Procedure, a refusal to accept a summons, when 
tendered, does not amount to. intentionally preventing 
service of summons. The Madras case quoted above 
was cited with approval. 

Considering that the tender itself amounts to 
service, the refusal to accept the tender cannot be 
said to be a prevention of service. What seems to 
be required under section 173, Indian penal Code, is 
some act of opposition offered to the officer serving 
the process. 

The convictions and sentences are accordingly set 
aside ; the petitioners are acquitted, and their bail- 
bonds will be cancelled. 





(1) LL.R. 5 Mad., p. 199. 
(2) 3 U.B.R. (1917—20), p. 202, 
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CRIMINAL REVISION 


Before Mr. Justice Pratt, 


NGA PO TIN. 
‘ Vv. 
NGA PO SAUNG anp 1.4 


Criminal Procedure Code (dct'V of 1898), section 145—Necessily to record 
preliminary finding—The fact of actual possession aml not tue question of 
the tatle to the lan to be gone in to—Power of the High Cour: to inte, fere 
when the order purporting to ‘te under sectiin 145, Criminal Prec.dure 
Code, is without jurisdicticn. ; 2 

Wherea Magistrate without recording a preliminary finding that he was 
satisfied that a dispute conceriing certain land likely to ca: se a breach of 
the peace existed, called upon the paities to put in statements of their 
rights to the land and in the consequcnt cnaviry went into the question ef 
tlie titles of the parties to the land, eld, that in the absence of the preli- 
minary finding, the Magistrate was not justified in taking any action under 
section 145 Criminal Procedure Co‘e, andalso leld that the ccnsc quent 
enquiry into the titles of the parties was opposed to the express provisions 
of section 145, Criminal Procedure Code, which li nit the enquiry to th: actual 
fact of the possession. ‘ 

Held, further, that though.the High Court has no revisivnal jurisdiction 
with respect to proceedings under section 145, Criminal Precedure Code, the 
High Court has power to interfere when the .order purporting to be under 
section 145 iS in substance without jurisdicticn. 


Ganguli—for the petitioner. 
_ Chatt:rjee—for the respondents. 


The facts appear from the judgments of the Court. 
PraTT, J.—This is an application for revision of 
an order purporting to be passed under section 145, 
Criminal Procedure Code, directing the applicant, 
Maung Po Tin, to evacuate certain land and to 
refrain for interfering with the working of the land 


-by Maung Tha Shun, Maung Po Saung or their tenants. 


* Criminal Revision No. 1016 of 1922 against the order of the Subdivisional 
Magistrate of Thazi in Criminal Miscellaneous No. 95 of 19232. 
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Applicant Po Tin himself asked fpr an order 
against the present respondents and the Magistrate 
proceeded to deal with his application’ with complete 
disregard of the express provisions of the Criminal 
Procedure Code. 

He failed to record a preliminary finding that he — 
was satisfied that a dispute likeiy to cause a breach - 
of the peace existed and without this he was not 
justified in taking any action under section 145. 

He.then issued notice to» respondents.to put in 
statements of their rights to the land instéad' of to 
the parties to putin statements of their respective 
claims, as respects the fact of actual possession of the 
land in dispute, 

He then inf the course of the enquiry went at 
considerable length into the question of the ‘title of 
the parties although sub-section’ (4)° expressly lays 
down that itis the duty of the Magistrate:to decide 
whether any and which of the parties was at the 
date of his preliminary order in possession of the 
subject in dispute without reference to the. merits of. 
the claims of any of the parties to a right to possess 
the subject of dispute. On the facts the Magistrate 
found that Maung Po Tin was in possession and did 
not find that he had forcibly or wrongfully. dispos- 
sessed the respondents within two months of date of 


‘the order, 


If he proposed to pass any order under’ szction . 
145 therefore, the only order the Magistrate could 
legally pass on his finding as to’ possession was one 
declaring Maung Po Tin to be entitled to possession 
and forbidding all disturbances of his possession 


‘until evicted in due course of law. The Magistrate, 


however, proceeded to lay down:the proposition that 
itis presumed that possession means rightful posses- 
sion, and under cover of this wholly unwarranted 
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presumptiom which is entirely opposed.to the spirit 
of the section, held that, because Maung Tin, who 
mortgaged the land to.Maung Po Tin, had already 
signed an agreement consenting to the distribution 
of the estate of which the-land:forms part, the land 
must be heJd to have been in possession cf Maung 
-Tha Shun, 

This finding was wholly without jurisdiction, and 
deliberately went behind tl.e actual fact of possession 
to which the inquiry is stiictly limited by law. It 
was an adjudicaticn on.the,merits in coentraediction:to 
the actual facts as to possession-and was opposed 
not merely .to the express provisicns of scction 145 
but to :an array.of case -law on what .censtilutes 
possession under the section. 

Although the High Court has no revisional 
jurisdiction with respect to proceedings under section 
145 there is ample authority for interference, when 
as in the present instance, the order allhough pur- 
perting to be under section 145, is in substance not 
justifiable under the section,.or in other words is 
without jurisdiction. 

In the proceedings now in. question there has 
been a:distinct.abuse of the-jurisdiction -of tlre: Court. 

Tset aside. the’ Magistrate’s order. 
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CRIMINAL REVISION 


Before Mr. Justice May Oung. 
AHMED EBRAHIM 
; v 
HAJEE A. A. GANNY.* 


The Indian Penal Code, section 406—Offence completed by conversion with 
intention to cause wrongful gain to offender—Wrongful loss not a 
necessary ingredient of the offence—Criminal Procedure Code, sections 
179 and 181 (2}—Offence of criminal breach of trust is committed 
where conversion took place and sections 179 is not applicable—- 
Necessity of sanction under section 188 of the Code of Criminal 
Procedure, where conversion takes place out of British India. 

Where the accused, an agent at Kobe of the complainant at Rangoon 
misappropriated certain monies entrusted to him by the complainant, held 
that Lhe offence of criminal breach of trust under section 406 of the Indian 
Penal Code being completed by conversion at Kobe with intent to cause 
wrongful gain there (wrongful loss to the complainant not being a necessary 
ingredient of the offence), the accused committed criminal breach of trust 
in Kobe and that section 179 of the Code of Criminal Procedure has no 
application. 

Held, consequently, that the Rangoon Courts had no jurisdiction to 
entertain the complaint, unless empowered to de so under section 188 of the 
Code of Criminal Procedure. ‘ : 

Queen-Empress v. O,Brien,19 Al). 111 ; King-Emperor v. Maha ico, 32 All, 
379 ; Langridge v. Atkins. 35 All, 29—dissented from. : 

Ganeshi Lall v. Naud Kishore. 34 All. 487 ; Re Rambilas and 3,38 Mal. 
639 ; Rajant Benode Chakravaiv. All India Banking avi Insurance Cumpany 
41 Cal. 305 ; Abdul Salan v. Rainnewal Singh, 3 U.B.R,172 ; Stmbaschalam, 
v. Emperor, 44 Cal. 912—followed. 


Mr. Patker—for the appellant. 
Mr. Mya Bu—for the respondent. 


The facts for the purpose of the report appear 


with sufficient detail in the judgment. 


May OunG, J.—The complainant, a dealer in silk 
goods, had agencies at Kobe and, Yokohama in Japan. 








* Criminal Revision No. 128 of 1923 being review of the order of the 
Eastern Subdivisional Magistrate‘of Rangoon, dated the 14th December 1922 


- passed in Criminal Regular Trial No.828 of 1922, 
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The accused was his agent at Kobe, and the agent at 
Yokohama was Sulaiman. On the 28th September 1920, 
the complainant remitted a sum of 10,000 yen to the 
accused with instructions to pay the same to Sulaiman ; 
the sum is stated to have been received by the accused ‘ 
who, however, failed to pay it to Sulaiman and mis- 
appropriated it. Later, another sum was remitted and 
the accused misappropriated portion a of it. 

The complainant therefore tiled his complaint in 
Rangoon whence the moneys were sent through a 
bank indicated by the accused. The latter pleaded 
in limine that in view of section 188 of the Criminal 
Procedure Code the Court has no jurisdiction unless 
the sanction of the Local Government is first 
obtained. The learned Magistrate acquiesced in this 
and directed the complainant to procure the necessary 
sanction. The complainant applies in revision and 
seeks to have the Magistrate’s order set aside on the 
main ground that, since wrongful loss was caused to 
him at Rangoon and such loss was a consequence of 
the accused’s act, the offence is triable by the 
Rangoon Court uuder sub-section (2) of section 181 
read with section 179. 

In Abdul Salam v. Ramnewal Singh (1), a pre- 
ciscly similar contention was considered by the Judicial 
Commissioner of Upper Burma {now my brother 
Pratt). The case of Queen-Empress v. O'Brien (2), 
Ganeshi Lall vy. Nand. Kishore (3),Re Rambilas and 3 
(4) and Rajani Benode Chakravati v. All India and 
Banking and Insurance Company (5) were referred to, 
and it was held that section 179, Criminal Procedure 
Code, does not apply in circumstances such as 
appear in the proceeding. 





(1) (1919) 3°U.B.R., 172. *  (3),(1912) LL.R. 34 All, 487, 
(2) (1896) IL.L:R. 19-All. 111. (4) (1914) 38 Mad. 639.0 


* (5) (1914) LL.R. 41 Cal, 305. 
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The question whether loss resulting from criminal 
breach of irust caf. be said to be such a conse- 
quence as completes the offence was further considered 
by the Allahabad High Court in Langride v. Atkins 
(6), and it was held by Muhammad Rafiq, J., following 
O’ Brien’s case (2) and Emperor v. Mahadeo (7) and 


distinguishing Ganeshi Lall’s case (3), that in a Criminal 


breach of trust loss to the victim is a consequence 
which completes the offence. The element of 
_ wrongful: gain” was -not, apparently, taken into 
account. 

The same point came up before a Bench of the 
Madras High Court in Ke Rambilas und 3 (4), in 
which all the Allahabad cases referred to above were 
cited and commented upon. The effect of section 
179 of the Criminal Procedure Code read with section 


- 405 of the Indian Penal Code was considered and 


the finding arrived at was a follows :— “ The offence 
of criminal breach of trust is completed (assuming a 
preliminary trust) by the misappropriation or conver- 
sion of the property (in this case the cash proceeds 
of the hundis) dishonestly, 7.¢., with the intention of 
causing wrongful gain or wrongful loss. It is only 
he intention which is essential. Whether wrongful 
gain or loss actually results is immaterial. It is a 
consequence, but no essential part of the offence, 
and a person is not accused of the offence by reason 
orn.” , 

‘The Bench therefore decided to follow the ruling 
of Karamat Husain, J., in Ganeshi Lal’s case (3). 
Their decision was in turn followed by a Bench of 
Calcutta High Court -in Simhachalam Emperor (8), 
wherein it was thus laid down :—“Now for the 
application of section 179 it is essential that the 


(6) (1913) LL.R. 35 All. 29, _ (7) (1910) LR. 32 All. 379, 
(8) (1947) LLL.R. 44 Cal, 912, 
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offence should depend om an act done and ona... 
consequence which has ensued. But loss to one 
person, though.a normal result of and act of misap-«. 


propriation by.-another, is not an essential ingredient 


the intention of causing wrongful gain to the offender 
irrespective of any loss which may ensue to any 
other person. The offerice does not depend on the 
consequence which has ensued but only on the act 
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offence is complete if the conversion is done with. 


May OUNG, 


which has been done. Section 179, therefore, does... 


not in terms apply.” 


In this view I agree. Applying it to the present © : 


case, it’ is clear that the conversion took place in 


Japan, that the accused intended wrongful gain for ° 
himself in that country and that, therefore, the offence _ 
was committed there within the meaning ofséction _ 
181 (2). No significance can be attached: to the - 
circumstance that the Rangoon bankers to whomthe 
complainant actually paid the monies were indicated. 
by the accused and were hence, in a sense, his agents. _ 


The amounts were actually received by the accused 
at Kobe and it was only after their receipt that he 
misappropriated them. 


The Rangoon Court had, therefore, no jurisdiction | 


to entertain the complaint, unless specially empowered 
to do so under the provision of section 188. 
The application is dismissed. 


G.U.B.C.P.0.—No, 172, M. of J.A., 3-3-54—600 Reprint—VIII. 





The Indian Law Reports 
RANGOON SERIES 





The terms of subscription, and the terms on 
which current issues are sold, are as follows :— 


Current issues, perannum Rs.10 0 0 
Monthly parts, single copy, Re. 1 0 0 


All payments must be made in advance. 
Remittances should be addressed tothe Curator, 
Government Book Depot, Burma, Rangoon. 


including 
postage. 


VOL I. PART Ill 





THE INDIAN LAW REPORTS 





1923 


March 


(PaGcEs 57—141) 





HANGOON SERIES 


CONTAINING 


CASES DETERMINED BY THE HIGH COURT AT 
RANGOON AND BY THE JUDICIAL COMMITTEE 
OF THE PRIVY COUNCIL ON APPEAL FROM 





-THAT COURT. 
[REPRINT-195 4] 
Editor cee ae R. S. DANTRA, Barrister-at-Law. 


Reporter ae zeae MAUNG E MAUNG, B.A., LL.B., 
: Barrister-at-Law. 


Published under the authority cf the Governor of Burma in Council 
by the Supdt., Govt. Printing and Stationery, Burma, Rangoon. 


[ All rights reserved. | : 


LIST OF AGENTS FOR THE SALE OF THE}GOVERNMENT 
OF THE UNION OF BURMA PUBLICATIONS. 


In BuRMA. 


1, Ciry Book Crus, 98, Phayre Street, Rangoon. 

2,U Lu Gaus, Govt, Law Book Agent, 34th Road, Nyaungzindan Quarter, 
Mandalay. 

3. Mussrs, K, BIN Hoon & Sons, Nyaunglebin, Pegu District. 

4 New LicHT or BuRMA Press 58, Churchill Road, Rangoon,' 

5, PROPRIETOR, THU Dama Want PRESS, 55-56, Tsee Kai Maung :Khine Street, 
Rangoo : i a he al ; 

6, PROPRIETOR, BURMA NEWs AGENCY, 135, Fraser Street, Rangoons 

7, MANAGER, BURMA BOOK Co,, 62, Barr Street, Ranfoon, 

8, BURMA EDUCATIONAL BOOK SHop, 551-3, Merchant Street, Rangoon, 

9, MANAGER, UNrON PuBLIsHING House, 20 Sule Pagoda Road, Rangoon, 


In Inpia. 


1, Mgssrs, HiGernsoTHams' Lrp,, Post Box No,§311, Madras. 
2, MESSRS, THACKER, SPINK & Co, (1933), Ltp., P.O. Box 54, 
3, Esplanade East, Calcutta (West Bengal). . 


TABLE OF CASES REPORTED 





PRIVY COUNCIL, 


: PAGE 

A..E. Salayjee v. Fatima Bibi ... See ees 60 
M. Subramonian and another v. M.L.R.M. Lutchman 

and others wa vag an ae 66 

APPELLATE CIVIL. 

The Owner of the Steamship ‘“‘ Heiwa Maru” v.: Bird & 

Co. . ae eke 78 
Maung Po Kan v. Daw At and piven see 102 
‘Dawson’s Bank, Limited v. C.R.V.V. Chetty Firm ma f 

one ais eee wae 121 
Rampiyar v. Deva fend ais 129 
Maung Hlaing and ja pies v. Mavng C Chit Su “anid 

one | : 135 


ORIGINAL CIVIL. 


KK. K. Secunder 2, J. A. M. Kasiyar & Co. ... es 138 





TABLE OF CASES CITED 


A. B. Mitter 7. Ram Ranjan Chakravarti, Li. 20 Cal. 


1014—, efer: ed to we wae avis 
Banarsi Frasad v. Fazal Ahmad, 28 All. 298—r ferred lo 
and followed 


Ebrahim Bymeah Ismailjee v. Chas. Cowie & Co., 5 
L.B.R. 199—r eferred to and followed . 


Foong Tai v. Buchheister, L.R.(1908)A.C. Phcceher oe 


- to 
Inre bene and fos. i R. 2 O. B. 296 —rofer red foani: 
followed it Ss 
Jambu Chetty @. Balitace Chettiar, 26 Mad. 526— 
referred lo and followed... sal 


Kamatchi Amma] v. Sundaram Ayyar, I.L.R. 26 Mad. 492 
—referredto ... - Ra 

Pranjivaudas Mehta 7, Chan Ma Phee. L.R. 43 Ind. Pe 
122 {1.L.R. 43 Cal. 895)—relied upon .. 

Ram Sirup v. Jasodha Kunwar, 34 Ail. 158 — refer: ed to lo 
and folloxed 

Shaw «. Foster, L.R. 5 H.L. 321—r lied on e 

Sheik Akbar 7. Sheik Khan, 7 Cal. 25: Ferred lo pe 
followed A 

Shwe Kin v, Maung Sin, 10 L. B yeferred-to 

Surjgamoni Dasi v. Kali Kanta Das, 3 38a. 37-- ~ followed 

The Castlegate, L.R. (1893) ° acc. 38—reterred to 

The Heinrich Bjorn, L.R. 11 A.C. 276 (1886)—referr ed ta 

The Mogileff, L.R. (1921) P.D. 236—referred to 

The Ship Neptune, (1835) 3 Knapp 94—referred tor a4 

Yarladadda v. Ger antle, 29 Mad. 111—1 eferred fo and 
followed 







€ 


PAGE 


138 
122 


122 


122 


122 


138 


66 


122 
66 


122 
102 
129 
78 
78 
78 
78 


[22 


INDEX 


Act 1872—1: See EvipeNcE ACT. 
Acr 1882—IV ; See TRANSFER OF PROPERTY Act. 
Act 1908—XVI1 : See REGISTRATION ACT, 


ACTION in rem—Adniiralty Court Act, 1840 (3 and 4 Vic ,c. 65), section 
6—‘‘ Necessaries” supplied toa ship—Maritime lien—Admtiralty 
Court Act, 1861 (24 Vic., c. 10), sections Sand 35—Junisdiction over 
Shipsin port—Colonial Courts of Admiralty Act, 1890, section 2, 
read with section § (21 of the Interpretation Act, 1889, Ina svitin 
vem. brought by the respondents in the late Chief Court of Lower 
Burma in its Admiralty Jurisdiction for the recovery of advances 
and disbursements claimed to have been made for ‘“* necessaries” 
in respect of a Japanese steamship belonging to the appellants. 
Hebd, that a claim for necessaries can be enforced in a Colonial 
Court of Admiralty by a suit i rem. Held, also, that necessaries 
supplied to a ship are frima facie presumed to,have been supplied 
on the credit of the ship, but that presumption can be rebutted 
by evidence of facts going to show that the person, who supplied 
or paid for the necessaries, looked for payment to the person at 
whose instance he furnished the supplies or advanced the sums 
and not to the owner of the ship. Held jurther, that in this 
case the advances and disbursements were made by the respond- 
ents on the credit of the charterer, and in their capacity as 
his agents, and not on the credit of either the ship or the appellant. 
Held by Hratop, J., that before there can be an action tn rem, 
there must be a personal liability on the part of the owner. 
Held by May OunG, J., that under the English Admiralty Law 
(which is the lex applicable’ to the present suit) a party who 
supplies necessaries to a foreign ship acquires a lien on the ship 
for the amount disbursedjand the supplier or necessaries man as 
he is usually termed, can institute an action in the Admiralty Court 
and arrest the ship to enforce his claim. Per May OuNG, J.,— 


“The plaintiffs’ final claim cannot be placed higher than that they . 


had aclaim in pe rsonam against Kader (the charterer), a party other 
than the owners ; this claim they seek to enforce bv an action in 
vem against the owners. In my view such a remedy is not vpen 
to the plaintiffs.” 


THE OWNER oF STEAMSHIP “*‘ HEIWA Maru” v. BirD & Co. 


ADMIRALTY Courr AcT, 1840 (3 AND 4 Vic., c. 65) : See Action 
“im vem ee rer] See 


ADMIRALTY Court Act, 1861 (24 Vic., c. 10) : See ACTION in rem 


BUDDHIST LAW : INHERITANCE — Kittima adoption—Manukye Dhamma- 
that—Intention publicly signified oftaking the adoptce as a son or 
daughter who will.inherit, essential. To constitute a valid kittima 
adoption there must be an intention on the part of the adoptive 
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parents, publicly signified, of taking the adoptee as a son or daughter, 
who will inherit. This intention may have been expressed at the 
time of the taking or later, or may be inferred from a long course 
of conduct making such intention public, 


MauneG Po Kan v. DAW AT AND OTHERS ee e9 


COLONIAL COURTS OF ADMIRALTY ACT, 1890: See ACTION in rem .... 


CONSENT BY SOME OF THE HEIRS TO A LEGACY TO ANOTHER HEIR, 


EFFECT oF : See MAHOMEDAN Law deen: eee eae 


EQUITABLE MORTGAGE BY DE&POSIT OF TITLE | DEEDS—Necessity of 


registering a document embodying the bargainuf an—Registration 
Act (XVI of 1882). séctions 17 and 49—Transfer of Property Act 
(1V of 1882), section 59—Evidence Act (I of 1872), section 91—Exclu- 
sion of ofal evidence—Want of registration of documents—Mort gage 
by Receiver, unless expressly authorised, ultra vires. When amemo- 
randum is of such a naturethatit could be treated (a) as the contract 
for a mortgage, and (b) as what the parties considered to be the 
only repository. and appropriate evidence of their agreement, it 
would be the instrument by which the equitable mortgage was 
created and would come within section 17 of the Registration Act. 
Kedarnath Dutt v. Shamlall Kettry,1\) Bengal Law Reports 
405—relied on, The general! rule that a deposit of a document of 
title without more, without writing, or without word of mouth, will 
create a charge upon the properly will not app! y where the deposit 
is accompanied by an actual written charge I.n such a case refer- 
ence must be made to the terms of the written document, and any 
implication that might be raised, supposing there was no document, 
is put out of the case and reduced to silence by the document by . 
which alone the case must be governed. Pranjivandas Mehta v. 
Chan Ma Phee, U.R. 43 Ind. Appeals 122 (alsu 1LL.R. 43 Cal. 895), 
and Shaw y. Foster, L.R. 5 H.L. 321 at 134—relied on. Held, 
whatthe court has to determine, where there is a writing, is whether 
the document constitutes the bargain between the parties or is 
merely the record of analready completed transaction. Held, 
also, a mortgage created by a Receiver, who is not under the order 
appointing him authorised to create any mortgages, is ultra vires, 


M. SUBRAMONIAN AND ANOTHER v. M.L.R.M, LutcHman 
AND OTHERS ay aS ve 


EVIDENCE ACT (I oF 1872), sECTIoN 35: See PRACTICE... see 


EVIDENCE Acr (I oF 1872) secTIon 91 ; See EQUITABLE MORTGAGE ... 
EXcuUsIon oF ORAL EVIDENCE: See EQUITABLE MORTGAGE <r) 


Hinpu LAw—Suit for restitution of congugal:rights— Marriage—What 


constitutes a valid marriage * Saptapadi”—Customary rites falling 
short of the orthodox “ Saptapali” also allowable under certain 
circumstances. Held, that when in a suit for restitution of conjugal 
rights, the validity of the marriage itself is disputed, the Court must 
findspecifically what,according to the customs of the caste to which 
the parties belong, are the rites and ceremonies necessary to consti- 
tutea legal marriage and whether in the particular case they were 
performed. Held, also, that at Hindu Law, marriage according to 
the orthodox rites must be celebrated by Saptapadi ; but that ifthe 
customs of the caste allow any other form, marriage celebrated 
according tosuch form is also valid. Held, further, that an other- 


PAGE 


102 


78 


60 


66 
135 


66 
66 


mae 
me 
ve 


INDEX 


PAGE 


wise valid Marriage is not invatidated by the person giving the 
girlin marriage not being strictly entitled to give herin marriage. 


RAMPIYAR BY HER GUARDIAN BUDHA v. DEVA RAMA ave 129 


INTERPRETATION ACT, THE : See ACTION in rem Se 78 


INTERVENTION BY THIRD PARTY WHERE RECEIVER APPOINTED : See 
SuiT AGAINST RECEIVER ae aot eee was 138 


KITTIMA ADOPTION : See Buobuist Law es os ies 102 


LEAVE OF COUKT IN SUIT AGAINST RECEIVER: See SUIT AGAINST 


RECEIVER se won — 8 138 


Lecacy TO AN HEIR: See ManomeraNnLaw ee a 60 


MaHOMEDAN Law : INHERITANCE —Legacy to an heir invalid unless con- 
sented to expressly or impliedly by other heirs—Effect of.the consent 
of only some of the heirs tothe provision of the legacy. Where the 
testator, a Mahomedan, left a will by which his only son was app- 
ointed executor and was given (a) a commission of ten per cent, on 
the sale proceeds of all his estate, and (b) the right to the disposal, 
as he may deem fit and proper, of the balance remaining out of one- 
fourth of his estate reserved for general disposition, held, that these 
provisions in the will amounted to legacies. Held, also, that the 
Mahomedan Jaw does not allow a testator to leave a legacy to any 
of his heirs unless the other heirs agreebut any single heir may so 
agree as to bind his own share. 


A. E, SALAYJEE v, FATIMA BIBI 60 


MARITIME LIEN: See ACTION én rem ast ese von 78 . 


MORTGAGE DEED; NATURE OF PROOF OF ATTESTATION OF A. One of the 
attesting witnesses to amortgage deed stated in evidence that he did 
not see the executants sign the deed ; there was evidence that he 
accompanied them to the registration office. Held, onthe facts, that 
it being obvious that he was net speaking the truth, there was 
sufficient proof of attestation. 


Dawson’s BANK, LIMITED v. C.R.V.V. CHETTY FIRM AND ONE 121 


NECESSARIES SUPPLIED TO A FOREIGN SHIP: See ACTION iu vem ... 78 

PRACTICE— Second appeal —When permissible to go behand concurrent 
findiitgs of fact—Probative value of entry in Revenue Register. No. 
Vil—Evidence Act (/ of 1872),sect1on 35, Ordinarily it is not permissi- 
ble on second appeal to go behind concurrent findings of fact, but 
where the.findings are perverse and due to the failure of the Lower 
Courts torealis¢ the probative value of certain documentary evidence, 
held, that the High Court can go into questions of fact Held, also, 
that although an entry in Revenue Register No, VI) recording a 
report of an alienation of land cannot prove'such alienation,it does 
create a presumption that a report of the alienation in the terms 
recorded in the entry, was made by the parties concerned and is 
therefore of probative value. 


Maune HLAING aNb EIGHT OTHEKs v. MAUNG CHIT SU AND 
ONE bss be aa wee na 135 


Practice—Suits against Receivers by third parties : See SUIT AGAINST 
RECEIVER wen vies wae ne ves 138 


iv INDEX 


PROMISSORY-NOTES TAKEN FOR AN ANTECEDENT DEBT, Held, that unless 
there was any intention on the part of both parties that the taking 
of the promissory-notes was to be the absolute discharge of so much 
of the antecedent debt, the creditor may enforce his claim on the 
original consideration if the notes become unenforceable and no 
third party is endangered. 

Dawson’s BANK, LIMITED v. C.R.V.V. CHETTY FIRM AND ONE 


RECEIVER, MORTGAGE BY A, ulfva vires UNLESS AUTHORIZED BY THE 
ORDER OF HIS APPOINTMENT... i ee sue aes 


ay 
a) 
if 


RECEIVER— PRACTICE AS TO CLAIMS AGAINST, BY THIRD PARTIES: See 
SuIT AGAINST RECEIVER es 


REGISTRATION ACT (XVI oF 1908), SECTIONS 17 AND 49 : See EQUITABLE 
MORTGAGE a8 ss see hee : 


REGULARITY IN REGISTRATION, PRESUMPTION OF. Where a power of 
attorney, now lost, was produced before the registering officer, held, 
that in the abseace of proof to the contrgry,the presumption of 
regularity in registration obtains Bue ieee 

RESTITUTION OF CONJUGAL RIGHTS : Sze Hinpu Law 

a oe 

REVENUE REGISTER No. VII, PROBATIVE VALUE OF ; See PRACTICE... 

vp 


SECOND APPEAL : See PRACTICE aes vee we PA 
VALID MARRIAGE, WHAT CONST/TUTES A : See HinpuU Law 


SuIT AGAINST RECEIVER BY THIRD PARTY—Practice—Intervention by a 
third party where a Receiver has been appointed—Suit against 
Rev. iver by third party—Leave of the Court—Proceeding inthe first 


instance by petition in the action, the proper course. As a Receiver © 


is an Officer of. the Court, he cannot be sued, for acts ‘done in his 
official capacity, by a third party, except with the leave of the Court. 
A. B. Mitter v.Ram Ranjan Chhkravarti, 1.L.R. 10 Cal. 1014, and 
Kamatchi Ammal v. Sundaram Ayyar, 1.L.R.:26 Mad. 492— 
referred to. Where a RecetYer has been appointed in an action at 
law, the proper course fora third party intervening is to proceed 
in the first instance by a petition in the action and“not by a fresh 
action. Per RUTLEDGE. J.—“ By requiring the third party to peti- 
tion in the first instance in the case in which the Receiver has been 
appointed, the Court will be enabled, in simple cases, to dispose of 
the application without delay, while in more complicated cases, 
where questions of title arise, leave may be granted to the petitioner, 
to proceed by regular suit.” ‘* Woodroffe on Receivers,” third 
pith page 79 ‘* Kerr on Receivers” seventh edition, pages 
-201. : 


K. K. SECUNDER v. J. A. M. Kasryar & Co. 


wee 


TRANSFER OF PROPERTY ACT (IV oF 1882} : See EQUITABLE MORTGAGE 
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‘Rhe;aecused was:his:agent:at ,)Kebe, andthe agent at 
Yokohama,was Sulaiman. _Omthe 28th Septeraber 1920, 
-the complainant: remitted.a.sum of 10,000 yen -to:the 
_accused with. instructions: to. pay, the same.to! Sulaiman ; 
-the, sum is stated-to have. been recéived-by:the accused, 
who, however, ‘failed ;to ,pay.it.to Sulaiman .and .mis- ° 
appropriated it. ‘Later, anotherssum. was:remitted and 
the accused misappropriated,a:portion of:it. — 

The, complainant; therefore. :filed :his, complaint .in 
“Rangoon ;whence the moneys were sent through a 
bank indicated by the accused. The latter pleaded 
in limine that in view of section 188.o0f.the Criminal 
Procedure: Code: the: Court ‘has ; no uae eae 
-the sanetion of .the -Local .Government is .-first 
obtained. ‘The.leatned Magistrate acquiesced a this 
_and directed;the complainant to procure. the necessary 
sanction .Fhe complainant.,applies.iin ;revision and 
3 seeks, to, have.the. pani suaiS order -set aude, on: =e 
Heat panusar ae such ee was ,a.: Consequence a 
the .accused’s .act, -the .offence is -triable by the 
‘Rangoon Court under. sub-section: (2). of section 181 
‘read with section 179. 

In Abdul Salam .y. .Ramnewal :Singh (1), a .pre- 
cisely similar contention was considered by: the Judicia] 
‘Commissioner of ;Upper Burma (now .my brother 
-Pratt). ‘The -cases..of Qucen-Empress vy. :O'Brien : (2), 
“Ganeshi Lall v. Nand Kishore (3), Re Rambilas and 3 
(4) ,and Rajan -Benode . Chakravati :v. All ‘India 
Banking aud -[nsyrange Company,|5), were referred to, 
,and it.was. held: that.;section. 179,. Criminal, Procedure 
Code, . dees not . sapply. an. circumstances -such as 
-appear; in, the; proceeding. 





(1) (1939) 3U.BR. 172, _(3).{1912) LL.R.34All, 487, 
l(a) 41898) LUiR,19:AlNL111. (4) €1914) LL.R, 38 Mad..639. 
45) (4914) 1LL.R. 44 Gal. (305. 
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‘The question whether loss: resulting from-criminal 
breach of trust can be said to be such a - conse- 
quence as completes the offence was further considered 
by the Allahabad High Court in Langridge v. Atkins 
(6), and it was held by Muhammad Rafiq, J., following 
O’ Brien’s case (2) and Eniperor v. Mahadeo (7) and 
distinguishing Ganeshi Lall’s case (3), that in a criminal 
breach of trust loss to the victim is a consequence 
which completes the offence... The element of © 
“wrongful gain” was not, apparently, taken into 
account, . 


-. ~The same point came up before-a Bench of. the 


Madras High Court in Re Rambilas and 3 (4),: in 
which all the Allahabad cases referred to above were 
cited and commented upon. The effect of section» 


‘179 of the Criminal Procedure Code read with section 


405 of the Indian Penal Code was considered and 
the finding arrived at was as follows :—“ The offence 
of criminal breach of trust is completed (assuming a 
preliminary trust) by the misappropriation or conver- 
sion of the property in. this case the cash proceeds 
of the hundis) dishonestly, t.e., with the intention of 

causing wrongful gain or wrongful loss: It is only 


- the intention which is. essential. Whether wrongful 


gain or loss actually results is immaterial. It is a 
consequence, but no essential part of - the offence, 
and a peison is not accused: of the offence by reason 
oi | AO <b” eas 

The Bench therefore decided to follow the ruling 
of Karamat Husain, J., in Ganeshi Lall’s case (3).” 
Their decision was in turn followed by a Bench of 
Calcutta High Court in Simhachalam v. Emperor (8), 
wherein it was ihus laid down :—‘‘Now for the 
application of section 179 it is essential that the 

(6) (1913) J.L.R. 35 AN1,29. (7) (1910) 1.L.R. 32 AlL)379. 
(8) (1917).1.L.R.:44 Cal, 912, 
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offence should depend on an act done and on a 
consequence which has ensued. But loss to one 
person, though a normal result of an act of misap- 
propriation by another, is not’ an essential ingredient 
of the offence of criminal misappropriation The 
offence is complete if the conversion is done’ with 
the intention of causing wrongful gain to the offender 
irrespective of any loss which may’ ensué ‘to any 
other person. The, offence does not. depend on the 
consequence which has ensued ‘but-only on~ the’ act 
which has been done. Section, 179, ‘therefore, does 
not in terms applyz’ i 

In this view I agree. “Applying it to the present 
case,it is clear that the conversion, took place in 
‘Japan, that the accused intended: wrongful gain -for 
himself in that country and that, therefore, the offence 
was committed there within the meaning of section 
181 (2).. No significance can be attached to- the 
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circumstance that the Rangoon bankers to whom the _ 


complainant actually paid the monies were indicated 
by the accused and were hence, in a sense, his agents. 
The amounts were actually received by the accused 
at Kobe and it was only after their receipt that he 
misappropriated them. 

The Rangoon Court had, therefore, no jurisdiction 
to entertain the compiaint, unless specially empowered 
to do so under the provision of section 188. 

The application is dismissed. 
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.A..E, SALAYJEE 
v. 
‘FATIMA BIBI. 


(On appeal from the late Chief Court of Lower Burma ) 


*Mahonedan taw— Inheritance —Legacy to an heir-invalid-unle:s c n-ente t to 


-erpressly or impliedly by othe heirs—Effect: of the consent of cnly some if the 

heirs to the provision of the legacy. 

Where the testator, a. Mahomedan, left a wiil by which his only son was 
appointed executor and was given (@} a commission of ten per cerit, or the ‘sale 


proceeds of all his estate, and (6) the right to tlie disposal, ‘as he:may deem ft 


and proper,of the balance remaining out of one-fourth of his estate reserved for 


. general disposition, /eld, that these provisions in the will-amountea to legacies. 
-Held, also,.that the Mahomedan‘law.does not allow a testator-to leave.a legacy 


to any of his heirs unless the other heirs agree, but any single heir may soag ee 


‘as to bind his own ‘share. 


Appeal from a: judgment and decree (Yth June 


1919). of the late-Chief..Court of .Lower -Burma which 


reversed a judgment and: decree- (3rd. July 1948) of.a 
Judge of the same Court sitting.in the exercise of its 
Ordinary Original .Civil Jurisdiction made in a -suit... 
brought -by the respondent. 

The dispute between the parties arose in connec- 
tion :with the ad.ninistration - of ‘the -estate of one 


-Ebrahim Salayjee Nanabawa, * deceased, .a Sunni 


Mahomedan, who..died -at ‘Variav abiaut ‘the -25th 
February 1907 leaving -a .will dated the 15th June 
1903 portions of which material for purposes of this 
report were as follows :— 


“ appoint my son Ahmed Ebrahim Salayjee to be sole executor and 
trustee of this my will, and appoint him also the guardian of the property of my 
minor children during their minority. 

1 willand desire my said exeoutor and trustee as soon as conveniently may. 
be after _my clecease to sell and dispose of the messuages, tenements or 





* Present : Lokp PHILLIMORE, MR. AMEER ALt, SIR LAWRENCE JENKINS 
AND LORD SALVESEN. 
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dwelling-houses, pieces or parcels of land and all other property of any kind or 
nature whatsover and cash I may die possessed of or be entitled to at the time 
of my decease in manrer following, that is to say :—To deduct from such 
proceeds of. sale all costs, and charges attending the sale and application fot 
probate and a commission of ten per:cent., and to divide the remainder thereog 
into four equal parts or shares and to retain in His hands one of such equal parts 
or shares and to divide the remaining three-fourth parts or shares betwren and 
among my heirs including my said executor and trustee according to the said 
Mahomedan law. 

With regard to the said one-fourth part or share of the paid proceeds of sale 
and cash which | have rese‘ved instead of one-third or ‘ Sools’ which I am 
entitled to dispose of according to my wishes according to the said Mahomedan 
law, I will and direct my said- executor and trustee to pay thereof rupees five 
thousand to’ my brother; Mahomed. Salayjee- Nanabawa, and rupees five 
thousand to my grandson, Makomed Ahmed Salayjee, son of my said executor 
and trustee as gilts, rupees one hundred to each of the mosques in Variav as 
‘-Lillak? or charity, and-:to keep.aside rupees. three thousand for the mosque 
of the ‘ Wahabi Sect’ of Mahomedans situate in 39th Street, Rangoon (for. 
which I am one of the trustees I bei 1g subject to that sect) and to spend the 

‘ same sum when it is to be re-erected by dismantling the present mosque build- 
ing and to spend or dispose of the remaining in sich manner-as-to my said 
executor and trustee chall seem fit and proper. And I direct and declare that 
none of my heirs or any person shall be entitled to have any right to ask or claim 
an account of such disbursement ‘from my said execu.tor and trustee. 

* * x : y * * 
And I further will and declare that my said executor and trustee shall have 
power to charge a commission of ten per cent. on the proceeds of saie of ny 
property rea] and personal and cash which will come to his hands and by virtue 


of this my will for his trouble.” 


The -plaintiff {respondent in this appeal) instituted. 
her suit for the adminisiration of the estate of the 
testator under the directions of the Ccvrt and for a 
declaration that the above-recited provisions in the 
-will were inoperative, null and void and. contrary to 
Mahomedan law., The learned trial Judge (Youne,. 
J.) held that these provisions were legacies to an, heir 
‘but he. also held that they had been. impliedly con- 
sented to by the plaintiff after the testator’s death 
and therefore binding upon her. 


The plaintiff appealed and her appeal came before 
a bench of the laie Chief Court (Twomey, ©.J., and 
DuckwortH, J:) who held that the defendant had, 
failed to prove any consent, express or impued, on: the 
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part of the plaintiff, and reversed the ‘augment of 
the Original Side. 


Thereupon the defendant eee to His Majesty i in 
Council against the judgment of the Appellate Court.. 


De Gruyther, K.C., with Paraikh—for the appellant. 


A. M. Dunn, K.C., with, Gerald Sanders—for the. 
respondent. 


The judgment of their Lordships was duaverdd by— 

LorD PHILLIMORE.—The.-dispute in this case 
arises in the course of the administration of thé 
estate of a wealthy Mahomedan, who died on the 
25th February 1907, having left a will dated the 15th 
June 1903, which was admitted to probate on the 18th . 
March 1908. By that will he left his only son, the 
defendant in this suit and the present appellant, his 
executor, and he gave him certain powers and pro- 
fessed to entitle him to a commission of ten per cent. 
on the proceeds of the sale of all his estate. That 
provision is twice over expressed, but substantially 
the effect is the same on the two occasions. He also 
instead of reserving, as by Mahomedan law he could 
one-third of his estate for his general disposition 
reserved somewhat less, one-fourth, «nd with regard 
to that fourth he directed the executor, whom he 
described also as ‘executor and trustee’? to pay 
certain charitable legacies amounting to Rs. 13.700, 


-directing at the same time that none of his heirs or. 


any other persons should be entitled to have any 
right to claim an account of his disbursements from 
the executor, and, with regard to the balance of the 
fourth share he gave it to the executor, to spend or 
to dispose of in such manner as to him should seem 
fit and. proper.. This has been treated in both courts | 
s a legacy of the residue of.the fourth share-to the 
defendant, the present appellant. 
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There. were various heirs, widows and children, 
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by various families. The plaintiff and respondent 4.£. satay- 


now, a widow lady, was the eldest sister and of the 
same full blood as the defendant-appellant. 

In 1917 she instituted this suit alleging that the 
two provisions for the benefit of her brother, namely, 


that giving him -ten per cent., and that giving him © 


the. balance of the fourth share, were contrary to 
Mahomedan law. It. appeared in the course of the 
suit, if it had not appeared before, that several of 
the heirs had agreed nevertheless ‘to. the appellant 
_ Tetaining his interest, as, according to Mahomedan 
daw they could, but there remained the plaintiff, and 
there remained three minor children, and the contest 
ain the suit was with regard to the plaintiff. The 
Mehomiedan law does not allow a testator to leave a 
jegacy to any of his heirs unless the other heirs agree 
but any single heir may so agree as to bind his own 
share, and therefore; when it appeared in the course 
of the suit that the other heirs had agreed, the only 
contest was as regards the plaintiff and the three 
minors. As regards the three minors there could be 
mo question of their consent and.the dispute there- 
fore turned on the question senate the plaintiff had 
consented or-not, a 
Now. the burden of proving that consent was on 
the appellant, the defendant inthe suit. Both parties 
tendered oral evidence, each putting his or her case 
more strongly than the trial Judge thought was 
correct ; the plaintiff. averring that she had protested 
from the first and had been put off by a promise 
that she should: have her proper share (this the trial 
Judge did not accept) ;-the defendant averring on the 
contrary that he had made quite clear to the plaintiff 
whit: the provisions of the will were, and the plaintiff, 
aegarding.him-:as'the only: male in the house, had 
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expressed not:only her consent’ but her pleasure’ that 
he should have this‘ benefit. With: regard to that-the 
trial Judge: fourid that theré was’ oath against’ oath ;. 
that there was’no corroboration,-the only other person: 
present being. the husband: of. the. plaintiff, who was 
by this time dead, and; in the end,. he- was- not 
satisfied that this consent was- proved. He thereupon 
said that there was no- direct eviderice of explicit. 
consent and the question turned: upon: whether there: 
was implied consent, and the only two grounds of. 
implied consent that he relied upon were delay. and: 
a certain transaction’ with regard:.to a loan and the 
interest. upon it. On: those materials he found in 
favour of the defendant that there was an implied 
consent: 

The: plaintiff appealed to the Chief Court, and 
the Chief: Court; reversing the decision of the primary 
Judge, found that. there was not sufficient’ evidence 
of an implied-consent, and the: learned Judges agreed 
with the trial Judge that there was no proof of an 
explicit consent. : 

Thereupon this appeal. was brought ; but in: their 
Lordships’ opinion, unsuccessfully.. The burden of 
proof was, as already stated, upon the defendant and 
the only two elements to be considered were the: ques- 
tion of time and the question of the loan. As:to the 
first the delay is explained because the estate was not. 
in fact: realized until after the suit—by general 
consent only realized:in parts from time to time—and 
there was no such realization and no such stating of 
accounts, even temporary or provisional stating of 
a¢counts,:as: could: be suggested to havé shown. to the 
plaintiff that the estate was being divided upon. the 
footing. that the defendant was to be entitled: to retain. 
thése advantages, for both courts decided: that both these 


. advantages: were legacies which. had to be-justified.- 
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With regard to the loan it appears that in 1908 
the lady’s husband wanted some money to release a 
mortgage on his house, and the lady, not unnatur- 
ally, went to. her. brother, who was collecting. money 
from time to time and asked for some money—it was 
not a very large sum—to enable her to pay off this 
mortgage. He thereupon appears to have said that 


he had no money, but as the lady was pressifig him™ 


and he probably felt thac he was.an accounting party 
he offered to borrow it, but said that she would have 
to be surety for the loan. She was prepared to do 
this but demurred to paying interest. Up to that 
point the parties are in substantial: agreement. He 
_did borrow money ; she did, jointly with him, execute 
the promissory-note to a Cheity, and she took from 
her brother a letter promising her that she should 
not have: to pay the interest. Now what was the 
reason of this transaction‘ It is suggested for the 
defendant that' she said to him that he was’ taking 
great advantages under their. father's will—more than 
the Mahoniedan law’ allows, and therefore’ the least he 
could. do was to pay this interest. She deriies this 
and says that she was asking for some of the money 
which was’ coming to herand therefore it was quite right 


that he should relieve her from paying this iriterest,. 


Now if it had appeared that he had really relieved 
her from paying the interest there would be some 
substance in the cou:tention, although theit Lordships 
do not say there would be very much. substance 
in-it then. But, it appears that he has now debited 
this lady, as prt of her share, with the interest on 
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this loan: After that it becomes of less importance | 


‘to Consider this transaction, but, even apart from: thaty. 
the transaction is far frorh’ sufficient’ by’ itself to 
support an: implied. consent.. That is the view the 
Chief Court took, and, their Lordships think, quite 
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rightly, and therefore, they will humbly recommend 
His Majesty that this appeal should be Gismnsksd with 
costs. 


Solicitors for the appellant : Messrs. wows Sterry 
& Wheeler. 


Solicitors for the respondent : Messers. Bramall 
& White. | . 


PRIVY COUNCIL. 


M. SUBRAMONIAN AnD ANOTHER 
Ve F 
M.L.R.M. LUTCHMAN AnD OTHERS. 


(On appeal from the late Chief Court of Lower Burma.) 


Registration Act (XVI of 1908), sections 17 and 49—Srarsfer of Property Act 
(IV of 1832), section 59—Equitable mortgage--Document creating an 
equitable mortgage—Necessity to register a document embodying the 
bargain of an equitable mortgage by depooit of title deeds—-Evidence Act (I 
Of 1872}, section 91—Exclusion of oral evidence—Want of registration of 
dociument—-Mortgage by Receiver, unless expressiy authori.ed ts mortgage, 
ultra vires. 

When a memorandum is of such a nature tuat it could be treated ta) as the 
‘contract for a mortgage, and (5) as what the par.ies considered to be the only 
xépository and apfropriate’ evidence of their a; reement, it would be the instru- 
anent by which the equitable mortgage was c.eated and would come within 
section 17 of the Registration Act. 


Kedarnoth Dutt v. Shamlall Kettry. i Be :gal Law Reports 4.5—relied on. 


The general rule thata deposit oi adocument of title without more, with- 


- out writing, or without word of mouth, will create a charge upon the property 


Will not apply*where the deposit is accompanied by an,actual written charge. 
‘In such a case reference must be made to the terms of the written document , 
and any implication that might be raiséd supposing there was no document is 
‘put out of the case and reduced to silence: by the document es which alone the 
Case must be governed. 

Pranjizandes Mehta v. Chak Ma Phee, LR. 43 Ind. Appeals 122 (also 
4.L.R. 43 Cal. 895), and Shaw v, Fo:ter, L R. 5 HLL. 321 at 341—Felied on. 





* Present: LoRD ATKINSON, LorD ‘SUMNER, LoRD PARMOOR, Lorp Carson 
AND MR. AMEER ALI. 
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Hei, what the Court has to determine where there is a writing, is 
‘whether the document constitutes the bargain between the parties or is mevely 
‘the record of an already coinpleted transaction. 

Hell, slso, a mortgage crea‘ed by a Receiver, whois not und. the order 
appointing him authozised to create any mortyages, is ultra vires. 

“Appeal from a judgment and decree (24th January 
1916) of an Appellate Bench of the late Chief Court 
of Lower Burma which set aside a judgment and 
decree (25th August 1914), of a Judge of the same 
‘Court sitting in the exercise of its Ordinary Civil 
Jurisdiction made in a suit instituted by the original 
plaintiff, Mallady Sathalingum, whose executors were 
the appellants. 

The facts giving rise to the litigation are as 
follows :— 


The plaintiff Malady Sathalingum (since deceased) 


had from time to time deposited several sums of 
money bearing interest with the Chetty firms of 
M.L.R.M.A. and A.L.A.S.R.M., and on the first day 
of February 1908, there was owing to him the sum 
of Rs. 1,10,000 from the first-named firm and Rs. 10,000 
from the second-named firm. As sccurity for the 
repayment of the moneys due, the said firms gave 
certain prornissory-notes, and, also, on the lst February 


1908, deposited by way of equitable sub-mortgage the. 


documents and securities held by them by way of 
equitable mortgage on certain mortgages which had 
been made by Seedat, the ninth respondent, in the 
year 1907, On the 15th July 1908, a memorandum 
embodying the terms of the said deposit was given 
to the plaintiff by the said firms. On the 17th 
December 1909 the plaintiff sent to the said firms 
and the respondent, Seedat, notices demanding rcpay- 
ment of his said loans and the interest thereon, Early. 
in the year 19i0, a suit was filed in the then Chief 
Court of Lower Burma for a dissolution of the said 
firms of which one Soliappa Chetty.was Managing 
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1922. Partner; and on- the. 5th April. 1910 one Ramanathan 
M. Susra- Chetty was by ‘the Court appointed Receiver, of both: 
MONIAN’ the firms by an order in terms following :— 

Perce “Tt is ordered that M.A.R.A.R. Ramanathan Chetty be and he is hereby 
appointed Recéiver on’a-monthly remuneration of Rs. 300 (three hurdred only Y 
to take charge of the property of the Chetty firms of ‘M.LR.M.A.’ and 
‘A.L.A.S.R.M.’ pending thé ‘decision of the*suit for dissolution of partnership 
with‘ power to collect outstandings and do all things necessary for the realiza-. 
tion and preservation of the assets of.the said firm.” 

For the purpose of realising the debt due to the 
said firms’ from .the respondent, Seedat, the said — 
Receiver and Soliappa Chetty, the Managing Partner: 
of the said firms obtained from, the plaintiff the 
pronissory-notes, title deeds and other securities. 
originally given by the respondent, Seedat, upon 
the undertaking that the plaintiff should receive the 
full benefit of any decree that might be made. No- 
suit, however, was brought against the respondent,, 
Seedat, but by way of compromise Seedat gave the 
firm of M.L.R.M:A. a legal mortgage of further 
properties dated the. 26th August 1910. This com- 
promise was: agreed to by the plaintiff provided that. 
his charge remained and that the said legal mortgage 
was deposited with him as security for the moneys 
owing to him by Seedat, and the suid legal mortgage 
was'so deposited by the said Receiver together with 
the original and other title deeds on or about the 4th 
September 1910, On this date the Receiver gave to 
the plaintiff a memorandum of the deposit containing 
particulars of the deeds and properties. 

On the 4th October 1912 a suit.was brought by: 
the plaintiff against the. present respondents and other. 
defendants: to recover the sum of Rs. 46,6:9 9-6 
with further interest or in. default of payment or of 
failure to redeem on the part of the respective mort- 
gagees, for an order for the sale. of the properties: 
originally mortgaged as well as. the further properties 
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‘comprised in the mortgage of the 26th August 1910 
and for the proceeds of :such sales after payment. of 
‘the costs and expenses of the sale ‘to be paid into 
Court-and applied -to -satisfy: the plaintiff's. claim with 
necessary directions as to the*balance, if any. 

Of the fifteen defendants tothe original suit the 
first defendant, Lutchman Chetty, ‘filed a written 
statement onthe ‘15th day -of May 1914, and:on the 
. 18th day of August 1913, the'third defendant, Soliappa 
‘Chetty (now dismissed from the suit), filed a written 
statement in answer generally to the suit. None of 
the other ‘defendants filed:any ‘defence. 

The defence of the ‘first defendant after: making 
Certain admissions proceeded in the following words :— 


“ This defend’ at denies that any cause of action arose onthe “st February 
A911, as neither the fifth (/.¢., Soliappa Cuetty the: managing partner) nor 
the ninth (i.¢,, the Receiver) defendant had. ary autho-ity.to bind the firm by 
their dealines and states that if the original deposit be proved and the equitable 
-mortgage be:-held -not to have -been extinguished, then. the cause of action 
arose on'the ist February 1908,” 


The suit wasvheard by :Mr. Justice one sitting 
on the Original Side of Chief Court of Lower 
Burma on th 20th and -2ist August 1914, and on 
the 25th August 1914 the learned -Judge delivered 
judgment holding that the -plaintiff was. entitled to“an 
equitable sub-mortgage on -the properties originally 
pledged, but that ‘the plaintiff :was not entitled to the 
‘benefit .of an equitable .sub-mortgage on the new 
properties included:in the said: legal. mortgage dated 
the 26th August 1910, on the ground that the Receive, 
was not competent to mortgage or charge. properties 
without first obtaining the :Jeave of the «Court which 
‘had not been done. : 

The learned Judge accordingly made. a decree:that 
accounts ‘be ‘taken -of what -was ‘due: to: the plaintiff 
and of what was -due’from the ‘respondent, * Seedat 
“to the -other respondents, and that.«in default. of 
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payment of thé amount found due to the plaintiff 


or on failure of redemption by the respondent, Seedat, — 


the originally mortgaged properties be sold and the 
proceeds or so much thereof as equalled the amount 
and costs due to the, plaintiff be paid to him, and 
that the plaintiff’s claim against the other properties 
mentioned in the piaint be dismissed. 

After the taking of accounts before a Commissioner 
as directed by the Court, the Commissioner’s report 
was on the 22nd .March 1915 confirmed by the Court 
declaring that the sum of Rs. 57,473-1-9, was due 
to the plaintiff from the first, second, fourth, fifth, 
sixth, seventh and eighth defendants for principal and 
interest on the equitable sub-mortgage up to the 25th 
February 1915 and that on that date there was due 
from the respondent, Seedat, to the said defendants 


_ the sum of Rs. 1,08,900. 


On the 23rd October. 1914, the plaintiff appealed 
to the Chief Court of Lower Burma in its Appellate 
Jurisdiction against the said judgment and decree in 
so far as it disallowed his claim to an equitable sub- 


--mortgage on the new properties included in the said 


legal mortgage dated the 26th August 1910. : 
On the 14th November . 1914, the first defendant 


_also appealed to the Chief Court of Lower Burma in 


jis Appellate Jurisdiction against the said judgment 
and decree in so far as it allowed the claim of the 
plaintiff to an equitable sub- mow Ene on the ie tla 


- originally mortgaged. 


‘The said Mallady- Sathalingum, plaintiff, having 


died on -the: 29th January 1915, the appellants, as 


executors of his last will were made parties in both 


_ appeals in his place. 


‘Both appeals: were heard fouether by Sir Charles 


; Fox, C.J., and: Parlett, J., and the learned Chief Judge 
delivered judgment on the 24th January 1916, Mr. Justice 
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Parlett concurring. He held that after the execution 
of the -legil. mortgage, dated the: 26th August 1910, 
by Seedat, his previous equitable mortgage of 1907 
had been extinguished, and that “if the original 
depositors of the title deeds could -not sue on the 
previous equitable mortgage, no subsequent depositee 
of the deeds could do so,”’. 


He further held that the creation of an equitable 


mortgage of the properties covered by the legal mort- 
gage, dated tne 26th August 1910, was beyond the 
powers’ of the Recefver as well as the” Managing 
Partner.of the firms. He concluded his judgment in 
terms following :— — 

“Ifany deposit of deeds is proved at all by the evidence in the present 
oase, it is a deposit by the Receiver of the defendant firms. The question then 
arises as to whether the Receiver was authorized to make the mortgage, The 


order appointing him does not appear to me to give him such authority and no 
other order of the Court entitling him to do so has been produced, Even if he 


did deposit Seedat’s mortgage deed and the title deeds of the properties, such. 


deposit by him was of no effect. 

if as a fact the Managing Partner, Soliapa Chetty (the third defendant) 
deposited the deeds, such deposit was under the circumstances of no effect, for 
a Receiver of-the partnership had been appointed on the first April previous, in 
g suit for dissolution ‘of the Pantresshirs In my “pinion the suit esitinn have 
been dismissed.” é 

Accordingly, by two decrees, daled the 24th avers 
1916, the Appellate Court dismissed the- plaintiff's 
appeal and allowed the appeal of the first defendant 
and ordered that the said decree of the Court on its 
original side so. far as it:was in favour of the’ plain- 
tiffs, should be-set-aside, and the pene: suit should 
be dismissed with costs. 

Thereupon ‘the appellants appealed to His Majesty 
in- Council aa the said anGrens of wis Appellate 
Court. © 

anther Powell K C., Poa Preedy and Bhugean- 
din Dube—for the appellants. 

AIM. Dunne, K.C., and Kyffin—for the vecpomdunts 
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‘Their Lordships’ judgment was delivered by— 
Lorp..Carson.—On the 15th July 1908, the ‘firms 


.of Chettys .owed to “he original , plaintiff, »Mallady 
Sathalingum, whose executors the present appellants 


are,.a considerable :sum of money, and as security. for 
the same ideposited with him: by way of equitable 
mortgage title deeds relating. to .certain properties of 


the defendant, Seedat, and which had been deposited 


with the.said firm by the said. Seedat. On: the.occa- 
sion: of. such. deposit :a memorandum was ‘sigaed and 


delivered’ to the said: plaifitiff .in ‘the. following 
:terms :— : , : 


“ From M.L.R.M.A. Soliappa Chetty, 
and A.L.A.S.R.M. Cheity, 
Rangoon. 
“To Mallady Sathalinguin, 
_ Rangoon, 
Dated Rangoon, the i5th July 1908, 
“ DgaR SIR, 
“We hand you herewith title deeds relating to fifth s Lot, No. 78, 

79 and 89, Block E, each measuring 25 by 50 with building thereodtbelonging 
to .Saleman Ahmed Scedat, also this promissory. note. for rupees, sixty-thice 


-thousandRs; 63,000) due-us; this please hold. as security against advatices, made - 


to.us ; we also hand you second mortgage executed. in..our favour by C. Ranga 
Sawmy Moodaliar on first class lot No..6.in-Block F1. O.athis we hadadyanced 
Rs. 32,000, Please also hold this as further security against adyances.made to 
us, We promise not to deal with same till your amount due you is fully paid 
and satisfied. 
Wits ess :— 
“*(Signed) C. E, Soomon. 
Yours faithfully, 
““(Signed) M.L.R.M.A. SoLtappA CHETTY. 
‘\ALL.AS.RiM.ALAGAPPA CHETTY.” 


_ ‘This document ,was. not . registered and.the effect 
of such non-registration will have:ito- be. considered 
Jater. On the-17th: December 1909, : the-said, plaintiff 


‘sent; to, the: said firms of Chetty, and :the: respondent, 


Seedat, notices demanding repayment of the moneys 
sdue ,and ,interest. In :the year (1910 a suit was 
brought for the dissolution. of. the -said . Chetty: firms, 
cand..onythe5Sth April :4910,. Ramanathan. Chetty was 
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appointed Receiver by an order of the Court in the 


suit in the following terms :— 

“It is ordered that M.A.R.A.R. Ramanathan Chetty. be and. he is hereby 
appointed Receiver on a monthly remuneration, of Rs. 300 (three hundred only) 
totake charge of the property of the Chetty firms of M.L R.M.A and A.L.A.S.R.M- 
pending the decision of the suit for dissoiution of partnership, with power to 
collect outstandings and do all things necessary for the. realisalion and preser- 
vation of the assets of the said frm. ” 


The Receiver so appointed and the members. of 
the Chetty firms being. anxious to realise the debt due 
to them by Seedat, wrote to the plaintiff for the pro- 

missory-note and the title deeds deposited. with the 
plaintiff. on the 15th July 1908, in order to enable 
them to. carry.on proceedings against Seedat, and the 
plaintiff handed them over on condition’ that he 
received payment from the fruits of the decree. No 
suit, ‘however, was brought, but Seedat gave the 
Chetty firms a legal mortgage dated the 26th: August 
1910, over the properties included in ¢he original 
equitable mcerigage and alsuv clher properties: which 
were not so included. The plaintiff agreed to this 
compromise upon condition that the mortgage of the 
26th August 1910 was deposited with the plaintiff 
and also 'the title deeds relating to the properties 
included. in it. as collateral security fcr the iene 
owing by the Chetty firms. to the plaintiff. - This 
deposit was carried out, and on this occasion a 
memorandum seiting forth such deposit was signed 
‘by the Receiver, and is dated the 4th September 
1910. The present action was brought by the plain- 
tiff as equitable mortgagee to enforce. payment of 
the debt due to him by sale of the properties. mort-. 
gaged by the said mortgage of the 26th August 
1910. 

At the trial of the action. before. Mr. Justice Young, 
it was contended that the original: sub-mortgage o£ 1908 
was void.inasmuch as it was. effected. by. an. instrument 
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in writing which was admittedly not registered and that 
it was inadmissible in evidence on the.same ground. 

The learned Judge, however, held that it was 
admissible as bein a‘record of an already completed 
transaction. 

-It was also contended that the old equitable mort" 
gage had been surrendered and that the plaintiff was” 
suing on a new mortgage which was ultra vires the 
Receiver, who had not obtained the leave of the Court. 

The Leacaat Judge held, however, that so far as the 
new legai mortg gage so deposited related to the property 
included — in the former equitable mortgage “ there 
was not an iota of difference between the return of 
the title deeds and the return of them accompanied 
by the deposit of the legal mortgage,’ and he accord- 
ingly gave a decree for the usual accounts and for’ 
sale in default of payment of the properties included 
in the original memorandum of deposit. There was 
an appeal by the plaintiffto the Chief Court of Lower 


‘Burma from this judgment ‘so far as it disallowed 
‘his claim to an equitable sub- mortgage on the new 


and additional properties included in the mortgage of 
the 26th August 1910. and there was also an appeal 
from ‘this judgment by the first defendant in so ‘far 
as it allowed the claim of the plaintiff to an equitable 
sub-mortgage of the properties originally pledged. 

The Appellate Court on the 24th January 1916, 
set aside the decree of the original Court and dis- 
missed the plaintiffs’ claim, holding that by the events 
which had happened the original mortgage by deposit. 
was extinguished and no deposit of deeds by the 
Receiver of the Chetty firms was authorised by the 
order appointing him. . 

The Chief Judge, Sir Charles Fox, who gave the 
judgment of the Court, stated that it was unnecessary 
to deal with the vexéd question as to whether the 
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memorandum of the {5th July 1908, required regis- 
tration, From this judgment and the decrees made 
under it the present appeal has been brought. 

It was not seriously contended before their Lord- 
ships that the Receiver jhad any authority under the 
order of the 5th April 1910, to mortgage property of 
the firms, and on this point their. Lordships are in 
agreement. with the decree of the Appellate Court. 
‘The plaintiffs’ chief. effort before this Board was 
directed to supporting the order of Mr. Justice Young 
basing their claim-itpon the: original sub-mortgage of. 
the {5th July 1908. The respondents’ counsel, on 
the other hand, raised the objections which had also 
been made at the tria) of the action. (1) that the 
original sub- -mertgage was void inasmuch as it was 
effected by an itistrument in writing which was admit- 
tedly not registered and relied. upon sections 17 and 
49 of the Registration Act, 1908 ; and (2) that ora 
evidence was not admissible,.as the memorandum of 
the 15th July 1908 constituted the contract between 
the parties {section 91, Law of Evidence, ActI of 1872’. 
The appellants, however, contended that though the 
terms of the deposit were embodied in a written docu- 
ment that document was a mere memorandum of “and 
did not constitute the contract and therefore did ‘not 
require to be registered, and that.on the same ground 
oral evidence was admissible to peeve altel eae ete 
deposit. 

As already stated, the trial a acceded to this 
argument. 

-This Board, however, cannot ages with the view 
taken by the trial Judge. The law upon the subject 
admits of no doubt. In the-case of Kedatnath Dutt 
y. Shamlall Khetiry, 11. ee Law bas bis 
Couch, C.J., says:— 


; “The rule with regard to writings is that oral iipact cannot be substituted 
for the written evidence of any contract which the parties have put into writing. 
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And the reason is that the: writing is tacitly considered by. the parties themselves 
as the only repository and the appropriate evidence of their agreement. If this 
memorandum was of such a nature that it could be treated as the contract for 
the mortgage and what the parties considered to be the only. repository and 
appropriate evidence of their-agreement it would be the instrument by which 
the equitable mortgage was created, and would come within section 17 of the 
Registration Act.” 


This. Board in Pranjivandas M chta v. Chan. Ma 
Phze, L.R.. 43 Ind. Appeals 122, laid down the law 
as follows :— 

* The law upon this subject is beyond any doubt: (1) Where titles are handed 
over with ncthing said except that they are to be security the law supposes that 
the scope of the security is the scope of the title :(2) Where, however, titles are 
handed over: accompanied by. a. bargain that bargain. must rile. (3) Lasily, 
when the bargaini isa written. bargain, it, and it alone, must determine what is 
the scope and extent of security. 

“In the words of Lord ‘Cairnsin the leading case of Shaw v Fr ster (1872), 
L.R. 5 HL, 321 at 344, although it is a well established rule of equity that a. 
deposit of a,document of title without more, without w riting, or without word of 
mouth will create in equity a charge upon the property referred to, Lappreheid 
that that general rule will notapply when you have a deposit accompanied by. 
an.actual written charge. In that case you must re‘er to the terius of the written 
document and any implication that might be raised supposing there was no 
document is put out of the case and’ reduced to silence, by the- document by 
which alone you must be governed’, ” 


Applying the principles thus laid down to the 
present case, what:this Board has to determine. is did 
the document of the 15th July 1908, constitute the 
bargain. between the parties, or was it merely the 
record of an already completed: transaction .? 

The only. evidence upon: this subject in their. 
Lordships’ opinion is conclusive that. the memoran- 
dum of the 15th July 1908, constituted the bargain 
between the parties. The plaintiffs’ agent swore “The 
arrangement to. deposit their title deeds was.made in 
the presence of the eldest son of E. Solomon,” and: 
when we turn to S. Solemon’s evidence, he. says, 
“- The: document was: drafted and. typed in my. office 
after they: had.come to:an.agreement. The document. 
was: drawn up at; the time they came:together”’ ; and, 
upon cross-examination he says: 

‘The agreement: was signed: and handed. over in 
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my presence. Unless the title deeds had been handed 
over he would not have accepted Exhibit I (the 
memorandum of 15th July 1908). ‘The transaction 
was completed in .my office at the same time.” 

Turning to the document, itself, one is led to the 
same conclusion. “ We-hand you herewith title deeds, 
etc. . ... THis ’please hold as sécurity, etc. 
Please also hold this as »further security.” Their 
Lordships have no:doubt therefcre that the memoran- 
dum in question was the bargain between the parties, 
and that without its production in evidence the 
plaintiff could establish no claim, and as it was unre- 
gistered'it ought tothave been reject d. 

It has already been stated that the Receiver was 
not under the order appointing .him authorised to 
create any mortgages of the partnership property, and 
therefore the claim of the plaintiff fails both in respect 
of the original equitable deposit and tthe subsequent 
deposit in August 1910. 

For. these reasons their Loidihice will humbly 
advise His Majesty that the appeal of the plaintiff 
should be dismissed with costs. as 

Solicitors for the appellants : Messrs. Stoncham & 


Sots. 
Solicitors or the respondents: Messrs. Sanderson, 


Orr & Digmans. 
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APPELLATE CIVIL | 
‘Before Mr. Justice Heald aid Mr. Justice May Oung. 


‘THE OWNER OF THE STEAMSHIP. 
“ HEIWA MARU ” 


”% - 
BIRD & CO. * 


Admi-alty Court Act, 1840 (3 & 4 Vic., c. 65), section 6—‘* Necessaries'” 
supplied to @ ship—Maritime lien— Admiralty Court Act, 1861 (24 Vic.,c.1C), 
seclions 5and 35~—Juvtsdiction over ships in port-- Actions in rem—C: lontal 
Cour sof Admiralty ict, 1890, sectiin 2, 1¢a 1 with section 8 (2) of the 
Interpretaticn Act, 1889. 

In a suit. fa rem brought by the respondents in the late Chief Court of 
Lower Burma in its Admiralty Jurisdiction for the recovery of atvances and dis- 
bursements claimed to have been made for “ necessarics " in respect of a 
Japanése steamship belonging to the appellants. 

Held, that a claim for necessaries can be enforced in a Colonial Court of 
Admiralty by a suit in. rem. 

Het, also, that necessaries supplied to a ship are primd facie presume? ‘to 
have bcen supplied on the credit of the’ship, but that presumption’can be rebut- 
ted by evidence of facts going to show that the person who supplied or paid for 


_the necessaries looked for payme::t to the person at whosc instance he furnished 


the supplies or advanced the <:':ms and not to the owner of the ship. 

Held, further, that in this case the advances and di: bursements were mace by 
the respondents on the creit of the charterer, and in their capacity as his 
agent arid not on the credit of either the ship or the aypellanis. 

Feld, by Han, J., that before there can be an action iz rem.there must 
Fe a personal liability on the part of the owner. 

Heli, by May Ounc, J., that under the English Admizalty Law (which is the 
fex applicabie to the present suit),a party who supplies necessaries to a foreign 
ship acquires a tien on the ship for the amount disbursed and the supplier o; 
necessaries man as hé is usually termed can institute an action in the Adiniralty 
Court and arrest the ship to enforce his claim. 

Per May Oune, J.—'' The plaintiffs final claim cannot be placed higher 
than that they had a claim in personam azainst Kader (the charterer), a party 
Other than the owners ; this Claim they seek to enforce by an action 2x rem 
against the owners. In my view such a remedy is not open to the plaintiffs.” 

The Mogileff,; L.B. (1921) P.D. 236; The Heinrich Bjorn, L.R. 11 A.C. 276 
(1886) ; Foong Tai v. Buchheister, L.R. (1908) A.C.458 ; The Castlegate, L.R. 
(1893) A.C. 38 ; Tie Ship Neptune, (1835) 3 Knapp. 94(P C.)—referred to. 

I AES SN AS ESRI TO i NE SR RO IR ee 


* Civil First Appeal No. 119 of 1921 against tte judgment and decree, dated 
the 30th May 1921 of the Chief Court of Lower Burma passed in its Admiralty 
Suit No. 1 of 1921, 
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In the Admiralty Jurisdiction conferred,on the late 
Chief Court of Lower Burma by section 7 of the Colonial 
Courts of Admiralty Act, 1890, the plaintiffs who 
carried on business in Bombay and Calcutta instituted 
against “ The Owner ‘of the Steamship ‘ Heiwa 
Maru ’a suits rem for the recovery of Rs. 25,410 
and interest alleged to be due for disbursements 
made by them as agents of the appellant for ‘-neces- 
saries' for the said ship. The suit was’ instituted 
against the owner of the vessel under Rule 8: of the 


“Rules of the Chief Court framed under section 7 of - 


the Colonial Courts of Admiralty Act, 1890, the said 
tule being :— 


‘NIn a-suitsn rem it shall not be necessary to set out the names, descriptions 
and addresses of the plaintiffs or of the defendants. In such suits plaintiffs and 
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defendants may be described as‘ The owner of the steamship (ship or cargo. . 


ex )’ or as ‘. The master (crew) of the steamship-(shiy), "or the like: 


_ The “ Heiwa Maru” belonged to a Japanese steam- 
ship company and had been chartered for a period 
of six months by its owners to one M. A. Kader 
who was resident in Rangoon and who traded under 
the style of the Indo-Japan Shipping & Trading 
Company, Rangoon. The captain and crew of the 
vessel were paid by the owners, but she sailed under 
the directions of the charterer. Among the several 


clauses of the Charter Party was the following 


clause :— 


“That should the captain require funds for ordinary. disbinsement: for 
steaur.er’s accaunt at any”port, charterers or their agents are to advance the 
same, subject to insurance and rate of exchange but free of commission and 
charges, such advance shall be deducted from the next hire, and the ‘charterers 
are not to be responsible forthe due appropriation thereof. Only a reasonable 
sum to be advanced. * : coe 


It was stated in the plaint that on or: about.the 
22nd October 1920, an agreement had been arrived at 
cat Rangoon. between: the “plaintiffs through: their 
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agents, F, W. Heilgers & Co., and M. A. Kader, 
the charterer of the ‘ Heiwa Maru,’ whereby the 
plaintiffs were to act at Bombay as the agents of the 
defendant in respect of the. said vessel which, laden 
with timber was shortly thereafter due to arrive at 
Bombay. That between the 8th and 14th November 
1920, after her such arrival, the plaintiffs made, in 
respect of her, various disbursement for necessaries. 


amounting to Rs. 25,410, and for the said amount and 


interest the plaintiffs prayed for a money decree. 
Simultaneously with the filing of their plaint, the 
plaintiffs also applied for the arrest of the vessel 


_which was lying at ai.chor at the time in the Port. of 


Rangoon, with the result that the vessel was arrested 
but shortly afterwards released on the defendants 
depositing into Court the amount claimed. 

The defendants then filed their written statement 
contending (1) that the plaintiffs had not been appoin- 
ted to act as their agents but as agents for M. A. ~ 
Kader, the charterer, and therefore M. A. Kader alone 
was liable, (2) that the items of the plaintiff's claim 


with the exception of those for bunker coal, water 


storage and advances to the captain, were not, and 
to the knowledge of the plaintiffs, could not have 
been disbursements for necessaries for the ship, and 
that even as to the disbursements in respect of the 
bunker coal, water storage and advances to the captain, 
the charterer, under his Charter Party being found 
to advance them, the plaintiffs had as a matter of 
fact, done so as‘his agents and not by way of neces- 
saries for the ‘“‘ Heiwa Maru,” \3) that the plaintiffs’ 
claim being purely that of an agent against a -prin- 
cipal, the fact of the ship being in the Port of 
Rangoon, did not give the Rangoon ‘Courts Jurisdic- 
tion, and (4) that the plaintiffs’ claim being for a 
money decree for the sum Rs, 25;410 claimed to 
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be due in pursuance of an alleged agreement appoint- 
ing them agents for the dependants in Bombay, the 
plaintiffs could not be permitted to change their cause 
of action into one of disbursements for necessaries. 


At the trial it was proved that the owners of the 
vessel had their own agents in Bombay, that the 
‘captain of the vessel had been given by Kader, the 
charterer, a letter, dated the 20th October 1920, 
addressed to the plaintiffs at Bombay, requesting 
them to advance the captain Rs. 5,0.0, and_ that 
accompanied in fact with this letter and the owner’s 
agent in Bombay, the captain had gone to the plain- 
tiffs and obtained from them an advance of Rs. 5,000, 
which he had utilised in paying the wages of the 
crew and purchasing provisions, that for the other 
disbursements made by the plaintiffs the captain had 
given them vouchers sigred “ on charterer’s account, '* 
and that all the plaintiffs’ disbursements had been 
debited in their books to the charterer’s account. . 


At the trial the contentions beween the farties 
were confined, on behalf of the plaintiffs, to their 
claim: to the disbursements made by them having 
been for- necessaries, and reliance was placed prin- 
cipally on the decision in the case of “the Riga, ” 
L.R. 3 A. and Ep.-5.6, while on behalf of the defend- 
ants to the case of the disbursements, though coming 
under the heading of the necessaries, having been made 
-by the plaintiffs as the appointed agents of the chatterer, 
M. A. Kader, and on his.account alone. The learned 
Judge on the Original Side held that the advances were 
made for the payment of the wages of the crew 
and for.the buying of provisions, and that moneys 
had also been expended upon coal and water, 
stevedoring, :pilotage, customs and tally clerks which 
‘were all necessaries for which the. plaintifis had the 
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lien which the Maritime law ordinarily gives to a 
party supplying them to a foreign ship and he gave 
judgment for the plaintiffs for the sum of Rs. 23,800-8-0 
with costs. The defendants appealed thereupon to 
the High Court. 

Ivan young (for the appellants) relied upon the 
Charter Party and contended that Kader had appoin- 
ted the respondents to act as his agents in Bombay . 
and that although certain of the disbursements might 
be. termed “ necessaries ” all the payments the res- 
pondents had made were for and on behalf of the 
respondents and none were by way of “ necessaries, ” 
that the respondents were therefore not entitled to 
the staiutory lien that they claimed and the case of 
“The Riga’ did not apply. He referred to the cases 
of “ The Heinrich Bjorn,” L.R. XI Appeal Cases 
(1886) 270 and at 278; “ The Draco,” L.R. (1908) 
Appeal Cases 458 and al 460, and ‘“ The Mogileff, > 
L.R.,(1921) Probat. Div. C. 236. 

Sir Robert Giles (for the respendents). contended 
that the claim was for “ necessaries’ for the ship 
and that this was not really contested on. the Original 
Side. The advances were on credit of the ship, 
there is a presumption to this ‘effect and it was 
supported by the owner’s representative accompanying 
the master of the ship when he applied for funds : 
The endorsement of the receipt “fer charterer’s 
account” merely indicated which of the two parties 
Tepresented. by the master was’ in his opinion 
ultirnately answerable.. In any event a lien is given by 
Statute for “‘ necessaries ’’, supplied to a foreign ship 
or to any ship elsewhere than.in its. own port ; this 
is the effect of enactments: giving the Admiralty 
Court Jurisdiction in such cases, Admiralty Jurisdic- 
tion being i# rem... He referred .to. Admiralty Courts 
-Acts, 1840, section 6, and 1861, sections-4 and 5,. and 
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to Halsbury’s Laws of England, vol. XXVI, ac 64; 
The Mecca (1895), page 95, etc. 


HEALD, J.—This appeal deals with a suit instituted 
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owners of the steamship “ Heiwa Maru.” 


Although instituted on the Admiralty side of the 
‘Court the suit was in. form an ordinary suit for money 
against the appellants and the plaint claimed no remedy 
against the ship. But respondents alleged that the 
money claimed was disbursed by them as agents of 
the appellants for “ necessaries ?’ for the ship, and in 
an affidavit filed with an application to arrest the 
ship which was made when the plaint- was presented, 
the suit was described as a suit in sem, It seems 
clear therefore that respondents intended their suit 
to be a suit 2m rem against the ship and they should 
apparently have prayed that the ship be condemned 
in the amount which they claimed. with costs. 

The exact case which they intended to establish is 
difficult to understand. They alleged that the ship 
hhad been chartered by one Kader of Rangoon and 
that by an agreement made in Rangoon between their 
agent and Kader they were appointed agents in Bombay 
not for Kader but for the appellants. It is not easy 
to see how either their own agent or Kader could 
appoint them agents of appellants since it is not alleged 
that either their agent or Kader was an agent of the 
appellants. They said that they made disbursements 
for necessaries while the ship was in Bombay and that 
they had demanded payment from appellants without 
avail. They claimed that the Court had jurisdiction 
because the ship was in the Port of Rangoon. ~ 

Appellants denied that respondents were their 
agents. They admitted tnat Kader had chartered the 


ship but denied that he. had any authority to. bind - 


B+ 


i 

1923 
OWNER 
“ HEIWA 
Maru” 


U, 
Birp & Co, 


HeEAaLp J. 


INDIAN LAW REPORTS. (Vou... 


them. They denied -that the disbursements were 
“necessaries” or, with the exception of the charges 
for coal, water and advances to the ship’s captain, 
could have been for “ necessaries.” >They said that 
all the disbursements were made by respondent’s as. 
agents of Kader, and that respondents must look to 
Kader for payment. They denied that any demand for 
payment had been made to them. They also denied 
that the fact that the ship happened to be lying in 
Rangoon gave the Court jurisdiction, and they ‘said 
that the suit as framed was a suit by an agent against 
his principal for mories disbursed on the principal’s 
account, and ought not to be regarded as a suit for 
‘necessaries.”’ They counterclaimed Rs. 4,712-4-7, by 
way of damages for the wrongful arrest of their-ship. 

The Court framed: issues (1) as to whether respond- 
ents were appointed agents for. appellants, (2) as to 
whether respondents made the disbursements in respect 
of which they claimed,-(3) whether those disbursements 
were for necessaries, (4) whetherlthe disbursements were 
made-on Kader’s account and whether if so appellants 
were liable, and.(5) whether the counterclaim was valid 
in Law. . Ser 

On the last-issue the Court held that the ccunter- 
claim ‘could not ‘be heard in the suit and allowed it 
to'be withdrawn with liberty to bring a suit in respect 
of it. . 

On the merits the Court, without coming to 
specific -findings.-on ‘the various issues, held that an 
Admiralty action i ‘rem does lie in respect of 
“necessary” supplied to .a ship, that respondents 
would ordinarily have a lien on the ship for “ neces- 
saries,”’ that ‘the disbursements in respect of which 
respondents claimed were for “‘‘necessaries,’’ and 
that the fact that respondents ‘were the agents of 
Kader: did not deprive ‘them.of their lien. ; 
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The: learned Judyve apparently: did. not hold that 
respondents established: their allegation that they were 
appellant’s agents since he said merely that they 
were appointed by: Kader to be “agents. of the ship.” 
‘Judgment was given-for respondents with costs. 

Appellants appeal on the grounds— 

(1) that:the learned Judge was wrong in law in 
holding that there is any lien ona ship for ‘“neves- 
‘saries’’ unless: such: necessaries are supplied on the 
credit.of the ship, 


(2) that there can be no lien without a debt or 


legal claim capable of. creating a debt owed by the 
person on: whose property a lien is claimed, 

(3). that the disbursements. were not “neces- 
saries,’” and were made by respondents:as agents of 
Kader and. not on the credit of the ship, 

(4) that disbursements for stevedoring, tally 
— pilotage: dues could: not in any case have been 
for. ‘‘ necessaries,’ and 

(5). that! the Court had. not Naptedtuane because 
the suit should have been a regular suit for money 
and ought to have been instituted in Bombay. 

The pratt law as to claims. against the: ship for 
‘necessaries’ seems.to be as tollows:— 

Section 6 of the Admiralty Court Act, 1840, says 
that the High Court of Admiralty shall have jurisdic- 
tion to decide all'claims and demands whatsoever for 
necessaries supplied to any foreign ship» and to 


enforee payment thereof, and section 5 of the 


Admiralty Court Act, 1861, says that the High Court 
of Admiralty shall’ have. jurisdiction over any claim 
fom necessaries supplied'to-any’ship: elsewhere than in 
the. portito which the’ship: belongs unless: it is shown 
to. the. satisfaction: of: the Court that at'the time of the 
institution:.of the cause. any owner or part’ owner of 
the ship is domiciled:in. England ‘or Wales. Section 
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35 of the Admiralty Court Act,.1861, declares that the 
jurisdiction conferred by the Act onthe High Court 
of Admiralty may be exercised either by Le pese 
in rem or by proceedings in personam. 

Section 2 of:the Colonial Courts of Admiralty Act, 
1890, says that the jurisdiction. of the Colonial Court 


_ of Admiralty shall, subject to the provisions of that 


Act, be over the like persons, places, matters,.and 
things as the Admiralty Jurisdiction of the High 
Court ir England, whether existing by virtue of .any 
statute or otherwise, and that, a Colonial Court of 
Admiralty may exercise .such . jurisdiction in like 
manner and to. as full. an extent (subject to certain 
provision) as the High Court in England, and may 
for the purposes. of that jurisdiction exercise all the 
powers which it possesses for the purpose of its other 
civil jurisdiction, and that section, read .with section 
18 (2) of the Interpretation Act, 1889, further provides 
that the words “‘domiciled in England and Wales” 
in section 5 of the Admiralty Court Act;-1861, shall 
be read in the Courts in India as if they were 


- domiciled in India.” 


It seems clear therefore that a claim for neces- 
saries can be enforced in a Colonial Court of 
Admiralty by a suit in rem, and such a suit can pre- 
sumably be instituted, in any Admiralty Court within 
whose jurisdiction the ship happens to be at the time 
when the suit is instituted, so that if respondents’ 
suit is a suit im rem, there would seem to be no 
doubt about the jurisdiction of. this Court which 
undoubtedly has Admiralty Jurisdiction. 

Although the suit was.not. in form a suit in rem 
nevertheless since it was obviously so in intention 
and in effect, the ship having been arrested, it..may 
in my. opinion be treated as such a suit; and I 
would hold that this Court had jurisdiction. . 
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It is now necessary to consider in what cases a 
person who supplies necessaries is entitled to have 
recourse to the ship instead uf to the owners personally. 

In the case of: The Mogileff (1) it was said that 
prima facie persons who have advanced money for 
necessaries on behalf of a foreign ship are entitled to 
sue i#1 rem, but that it is an essential clement of all 
actionable claims for necessaries that there should be 
a debtor liable in personam, and. that this personal 
liability may or may not be enforceable by proceed- 
ings in rem against the ship. ‘‘One who supplies to 
a ship upon the order of the master necessaries 
which it is-not within the actual or apparent author- 
ity of the master to order on the credit of the 
owner has no right to recover against the owner by 
any proceedings whether in personam or in rein.” 

In the case of The Heinrich Bjorn (2) Lord 
Watson said that a creditor who has ne maritime lien 
cannot have an action in rem unless at the time of 
the institution of the action the res is the property 
of his debtor, and it was held in that case that there 
is no maritime lien for necessaries. 

It seems clear therefore that before there can be 
an action im rem -there must be a personal liability 
on the part of the owner. 

Necessaries supplied to a ae are of course. primd 
facie presumed to have been supplied on the credit 
ofthe ship but there is a passage in ‘the judgment 
of their Lordships of the Privy Council in the case 
of Foong Tai v. Buchheister (3) which shows that 
that presumption can be rebutted, and in the case of 
The Castlegate (4) Lord Herschell said that disburse- 


(1) Lay Reporis, Probate Division (1921). 236, 
(2! Law Reports, XI Appeal Cases (1886) 270. 
(3) Law Reports, Appeal Cases (1908), p. 458. 
(4) Law Reports, Appeal Cases (1893), p. 38. 
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ments made by the master on account of the ship 
must be limited to disbursements which he had a 
right to make on the credit of the owners of the 
ship and did not extend to disbursements made by 
him for purposes for which the charterers ought to 
have made provision, even though in a sense they 
might be said to have been made on account of. the 
ship. ia 

K remains to apply. the law as. found in these 
decisions to the facts of the present case. 

The ship was admittedly under charter to Kader, 
or to the Indo-Japan Shipping Trading Company whom 
Kader represented. The Charter Party provided that 
the owners, that is the appellants, should provide 
and pay for all the provisions and wages and 
consular shipping and discharging fees of the captain, 
officers, engineers, firemen and crew and for the insur- 
ance of the steamer and for all deck and engine-room > 
stores and maintain her in a thoroughly efficient 
state in hull and machinery for -and during the 
service, and that the charterers, that is Kader, should 
provide and pay for all coals, fuel, fresh water, water 
for boilers, for passengers and compradores’ use, 
port charges, pilotage (whether compulsory or not), 
wharfages, boatmen, lights, tug assistance, winchmen, 
consulages (except as named above) at ports of call 
and at port of registry, canal, dock and other dues 
and charges, agencies, commission, expenses of loading, 
stowing, unloading, weighing, tallying and-delivery of 
cargoes, surveys on hatches and protests and all 
other charges and expenses whatsoever appertaining 
to cargo, vessel (with the exceptions named above) 
or passengers. It further provided that should the 
captain require funds for ordinary disbursements for 
steamer’s account at any port, charterers or their 
agents were to advance the same, subject to insur- 
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ance rate of exchange but free of commission and 
charges, that such advance should be deducted from 
the next hire, that the charterers should not be 
‘responsible for the due appropriation thereof, and 
that only a resonable sum should be advanced. 

The claims in respect of which respondents sued 
were for coal, water, advances to captain, stevedoring 
charges, tally clerks, pilotage dues, customs charges, 
and miscellaneous charges incurred through working 
the ship during holidays. 

It seems clear that most if not all of these charges 
were under the Charter Party payable by the charterer 


and not by appellants, and it is very doubtful if most 


of them were for necessaries. 

Respondents were admittedly the charterer’s agents 
and may be presumed to have had knowledge of the 
Charter Party. But whether they had such knowledge 
or not seems to be immaterial. According to the 
receipt which they took from the captain for the 
advance of Rs. 5,000 that advance was made “das per 
Kader’s instructions,” that is presumably on Kader’s 
account. When a further advance was required it 
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was to Kader that they sent the captain’s telegram 


for authority to be given to them to make it. They 
admit that most of the telegrams and letters in connec- 


tion with the business of the ship in respect of which - 


they claim were sent to Rangoon either to Kader or 
to their own agents. The receipt for the second 
advance to the captain, the bills for coal. and steve- 
doring, in fact all the biils signed by the captain, 
were expressly signed by him “ on charterer’s account.” 
Respondents admit that in their accounts - all these 
charges were debited to Kader and not to appellants. 
They admit.that they sent the bills to their agents in 
Rangoon for collection from Kader, and that they 
miade no demand from appellants’ agent in Bombay. 
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From these facts it is plain that respondents made 
the advances on Kader’s credit alone, and not on the 
credit of the ship or on appellants’ credit. 

It is therefore unnecessary to consider whether or. 
not the advances were made for necessaries. Appel- 
lants have in my opinion established facts which rebut 
the presumption that the advances in respect of which 
respondents claim, even if they were advances for 
necessaries, were made on the credit of the ship. It 
is not suggested that there was any actual privity 
between the parties. The claim againsi appellants 
could only be founded on the principle that the captain 
was their agent of necessity and the fact that the 
appellants themselves had an agent in Bombay who 
actually made an advance on appellants’ behalf when 
such an advance was necessary seems to me to support 
the conclusion that such advances as were made by 
respondents, who were admittedly Kader’s agents in 
Bombay were made on Kader’s behalf, as well as to 
suggest that advances by respondents on appellants’ 
behalf were not necessary. 

I would therefore hold that the appeal must be 
allowed and the respondents’ suit dismissed with costs 
for appellants throughout. 

May Ovuns, J.—This was a suit instituted on the 
Original Side of the late Chief Court of Lower Burma 
in its Admiralty Jurisdiction for the recovery of the 
sum of Rs. 25,410 according to particulars given in 
the statement of claim. 

The plaint sets out that on or about the 22nd 
October 1920, at Rangoon, it was agreed between the 
plaintiffs (Messrs. Bird & Co., of Bombay) by their 
local agents, Messrs. F. W. Heilgers & Co., on the 
one hand and one M. A. Kader, the charterer of the 
Japanese Steamship “ Heiwa Maru,” on the other, 
that the plantiffs should act at Bombay as the agents 
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of the defendants (the owner of the ship) in respect 
of the said steamship, laden with timber, shortly , 
thereafter due to arrive at Bombay ; that on or about 
the 6th November 1920, the “ Heiwa Maru” arrived 
at Bombay and between the 8th and the 14th Novem- 
ber 1920, the plaintiff made sundry disbursements 
’ for necessaries in respect of the said steamer ; and 
that plaintiffs have demanded payment for the same 
without avail. A decree was claimed for Rs. 25,410 
with cost and interest. ' 

There are two features of this plaint which seem 
to require notice :—(1) that the plaintiffs claimed to 
have been appointed agents at Bombay /or the owner 
though it is not alleged that the latter was aware of 
the contract of agency, and (2) that a simple money 
decree was prayed for and judgment was not expressly 
sought as against the ship. However, simultaneously 
with the filing of the plaint. application was made for 
the arrest of the ‘ Heiwa Maru,” which was then in 
the Port of Rangoon. In the affidavit filed in support 
of the application, the manager of Messrs. F. W, 
Heilgers & Co., states, inter alia, that after negotia- 
tions between his firm acting as agents for the plaintiffs 
and M. A. Kader, the plaintiffs were appointed agents 
of the ships at Bombay; and that the plaintiffs had 
filed a suit in rem for the recovery of the sum due 
for disbursements for necessaries in respect of the 
said vessel. 

This application was granted and the “ Heiwa 
Maru ”’ acrested, but she was soon afterwards released 
on the defendants’ depositing the amount of the claim 
‘in Court. 

' The defendants—the Varnashita Kishen Kabushiki 
Kaisha—then filed their written statement denying, in 
effect, that the plaintiffs had been appointed to act 
as their agents and averring that the plaintiffs acted 


1923 


OwNER 
“ HEIWA 
Maru" 


v, 
Biro & Co. 


eet 


May OUNG, 


1923 

OWNER 
Herwa “* 
MARU "” 


v. 
Bmp & Co. 


May Ounce, 
J. 


INDIAN LAW REPORTS. [ Ven} 


as agents for the charterer; M. A. Kader, and that 
therefore the latter, and not they, were liable. They 
also pleaded that, with the exception of the first three 
items in the statement of claim (relating to bunker 
coal, water, stowage and advances to the captain’, the 
other items never were and, within the knowledge of 
plaintiffs, never could have been disbursements for 
necessaries for the ship ; and that with regard to the 
first three items the charterer was, under the Charter 
Party, to advance the same and the plaintiffs did 
advance the same as agents of the charterer and not 
by way of necessaries for the ‘‘ Heiwa Maru.” They 
further, in view of their contention that the claim 
was purely one of agent against principal, denied that 
the fact thatthe ship lay in the Port of Rangoon 
when the plaint was filed gave the Court jurisdiction, 
Finally, since the plaint was in the form a claim or “ suit 
for the recovery of Rs. 25,410” under an alleged 
agreement appointing the plaintifis agents for the 
defendants in Bombay, they submitted that the cz.use of 
action could not, asthe plaintiffs were endeavouring todo 
be changed into one-of disbursements for necessaries. 
The following main issues were framed :— 

(1) Was there an agreement as set out in paragraph 
No. 1 of the plaint and what are the terms of that 
agreement ? 

(2) Did the plaintiffs make the disbursements as 
set out in paragraph 2 of the plaint and are such dis- 
bursements in respect of necessaries ? 

(3) Were the plaintiffs, disbursements made on 
chartcrer’s account as alleged in paragraph 4 of the 
written statement ? 

(+) If so, are the defendants liable. 

There was no finding on the first of these issues 
but it was apparently admitted at the bar that there 
was no such agreement as was alleged, the plaintiffs 


VoL. | | RANGOON SERIES. 


having really been appointed to act as agents by and 


for the charterer. Indeed, there seems to have been 
no need for the appointment of Messrs. Bird & Co. as 
agents for the owners, since the latter, it appears, had 
agents of their own both in Rangoon and in Bombay. 
On the remaining issues, the Court found for the 
plaintiffs and a decree was passed in their favour for 
the, greater portion of the amount claimed. The 
decision arrived at by the learned Judge seems to be 
based on the following reasoning :— 
Under the English Admiralty Law (which is the 
lex ‘applicable to the present suit) a party who supplies 
necessaries to a foreign ship acquires a lien on the 
ship for the amount disbursed. It has been proved 
that the claim isin respect of necessaries and that 
these were supplied to ‘‘ Heiwa Maru,” a foreign 
ship. The fact that Messrs. Bird & Co., who in this 
case supplied those necessaries, were agents cf the 
charterer makes no difference and the lien can be 
enforced .as against the owners although the period 
for which the vessel was chartered has expired. 
Hence, defendants are liable to pay and the ship is 
liable to be condemned. 

' Now, it is contended on behalf cf the defendants 
in appeal that there has been some confusion of 
thought in the matter. Mr. Young for them admits 
that what was supplied may be termed “necessaries ” 
but only inthe sense that the coal, the water, the 
‘cash for payment of wages and the rest were more or 
less indispensable for the ship, that is, for her proper 
navigation and for the due carrying out of the purposes 
for which she existed. But, ] understand him to argue, 
they were not supplied as and by way of necessaries, 
In reility, there was, one might say, no need for 
‘" necessaries, ” since the Kaisha had thtir own agents 
in Bombay and could at any time, andas a matter 
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of tact did (when the plaintiffs declined to advance 


any more money), provide all that was réqiiired. 

I am, however, anticipating the evidence in the 
case which must now be examined. The only witness 
cited was Captain A. Smith, Assistant Manager of the 
plaintiffs’ firm at Bombay ; it was he who had to deal 
with the “‘ Heiwa Maru” when she went to Bombay. 
The vessel was in that port from the 6th to the 17th 
November 1920. On the 8th, her captain, accom- 
panied by “the representative” of the Yamashita 
Kishen Kaisha, the owners, called at the plaintiffs’ 


‘office and asked for anadvance of Rs. 5,000. There 


is nothing definite to show who this “' representative ”’ 
was, and whether he in any way backed the request 
of the captiin for funds, or whether he was merely 
aclerk or assistant who went along to show the 
captain where the plaintiffs’ office was or to interpret 
or to do both these things ; the ship’s captain, itis 
admitted, could not easily understand English. In 
any case, itseems doubtful whether the person who 
accompanied the captain was the Bombay agent of 
the defendants, because the witness later on refers 
to one Watarai as the agent and he does not say 
that Watarai was present at the interview ;in another 
place, nowever, witness says that the agent of the 
owners was with the captain. 

The ship’s captain produced a letter from Kader, 
the charterer of the vessel. This is filed as Exhibit I 


and is as follows :— 
= MEMORANDUM. 
Dated the 20th October 1920. 
Frem The Indo-Japan shipping & To Messrs. Bird & Co,, 
Trading Company. Telephone Buildings, 
63, Spa’ ks Street, Ravgoon. Bombay. 
Dear Cir, 
' Please advance “aptainT Iwamoto the si m of Rs, 5,000 (Rupees 
five thousand only) 
Yours faithfully, 
(3d.)M. A. KADER, 
Agent (sic) SS. ‘‘Heiwa Maru.” 
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In making his request for the money, Iwamoto 
said that he required it “for payment to crew and 
for the provisions of the ship.” The witness pointed 
out to him that he (witness) understood that he 
{Iwamoto} had been provided with sufficient funds 
for his ordinary disbursements, to. which Iwamoto 
replied that -he had no funds at all and it was essen- 
tial he should have the advance for payment of his 
crew and for provisions for the ship. The witness 
then goes on to say, “ Seeing it was required for the 
ship I advanced Rs. 5,000." For this he obtained a 
receipt from “ Iwamoto. Thisis Exhibit J and contains 
the words : Advanced to Captain of S.S. ‘ Heiwa 
Maru’ as per Kader’s instructions contained in the 
letter dated 20th October 1920.” The words italicised 
are significant, as are also the facts that this sum of 
Rs, 5,000 and other amounts were d. bited to the account 
of the charterer in the firm’s books, and that when 
plaintiffs later made their claim for payment they did 
so, not through Watarai, the Bombay agent of the 
owners, but through Messrs. F.W. Heilgers & Co. 
in Rangoon ; presumably the claim was presented to 
M. A. Kader. In fact at no time before the filing of 
the suit does any demand appear to have been made 
from the Kaisha. . 

To proceed. On the 14th November, Iwamoto 
asked for a further sum of Rs. 5,000 ; witness told him 
that he had no authority to advance more money and 
asked him “to cable tothe owners or representatives 
for. giving this authority ’ to him (witness). Iwamoto 
wired to Rangoon. Exhibit L is a copy of the 


telegram signed by the captain and kept by the. 


plaintiffs who now produce it. Witness says that he 
sent this telegram on the instructions of the captain. 
It was an express message, dated the 16 Noveimber 
1920,. and addressed to “Indojap, Rangoon.” This 
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was Kader’s telegraphic address ; it ran : “Purchased 
provisions for steamer, please instruct Bird Company 
advance me futher five thousand rupees, essential ; 
otherwise steamer detained. Captain, ‘Heiwa Maru’ ’” 
For some reason, the reply to this was delayed ; but 
the need for the jmoney was urgent as the vessel was. 
due to sail on the following day, and Iwamoto was. 
obliged to :fall back on Watarai who advanced him a. 
sum of Rs, 3,000 (see Exhibit K). ; 

In the meantime, the plaintiffs had been carrying 
cut all the duties of shipping agents and in acknow!l- 
edgment of supplies furnished and services rendered 
were receiving from the captain sundry vouchers om 
most of which were endorsed the words “on char- 
terer’s. a/c.’’ For the defendants it is urged that this 
endorsement in itself shows that the plaintiffs, who 
raised no objection toit, knew that they were giving 
credit to the charterer and to the charterer alone. 
Paragraphs 2 and 15 of the Carter Party are referred 
to as. distinctly laying down that the charterers were 
to provide and pay for such things as coal, water, 
port dues, agencies, unloading expenses, etc., and that 
should the captain require funds for ordinary. dis~ 


_ bursements for steamer’s account at any port, char- 


terers or their agents were to advance him the same and 
to deduct such advances from the next hire. Hence, 
the argument proceeds. The plaintiffs, even if they 
were unaware of these conditions, since they knew 
that Kader was not the owner but a mere charterer, 
were put upon enquiry, and, having noticed, as they . 
must have done, the endorsement described above, 


_ must be deemed to‘have accepted, with full knowledge, 


an arrangement whereby Kader’s credit and not that 


- of the ship or her captain or her owners was pledged. 


This contention is a plausible one, but although in 
such a case the charterer may be under an obligation 
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to the party supplying the ship’s requirements, it does 
not necessarily follow that that party must look only 
to the charterer ; in all probability most people would, 
in ordinary circumstances, look to the credit of the 
ship as their guarantee for repayment. Again it may 
be that since, as between the- owner and the char- 
terer, certain’ expenses have to be borne by one. or 
the other, the captain, merely with a view to facilitate 
the ultimate settlement between the two, grants 
receipts “on charterer’s a,c,’’ and these words may 
mean no more than that the*captain regarded these 
sums as debitable to the charterer in the final taking 
of accounts ; they do not negative the supposition that 
the supplier was really looking to the owner for 
reimbursement. 


Nevertheless taken in conjunction with the other 
circumstances as indicated above, this endorsement by 
the captain is not altogether devoid of weight. It is 
at least perfectly patent that the vouchers and _ receiptS 
bearing this endorsement were retained by the plain™ 
tiffs and must later have been sent to their Rangoon 
agents when the latter were instructed to collect the 
amounts due on them. If the plaintiffs had been 
looking to the owners, as is now suggested, why did they 
not present them to the Bombay agent of the Kaisha 
for payment ? Watarai was always there from the 
first moment at which the plaintiffs began to deal with 
the “ Heiwa Maru ” ; Watarai was there when the plain- 
tiffs advanced Rs. 5,000: to the captain as fer Kader’s 
instructions. When ]wamoto wanted a further advance, 
it was not to Watarai but to Kader that the plaintiffs 
looked to for authority to make it ; when the authority 
failed to arrive in time, it was Watarai who found the 
necessary sum. Yet not only did the plaintiffs not. 
think of demanding repayment of their advance from 
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Watarai but actually debited the sum in their books 
to Kader. 

In the face of all these facts, I find myself unable 
to resist the conclusion that at no time before they 
prepared to launch the present suit did the plaintiffs 
intend to hold the ship or her owners liable. If 
they did, they would, in my opinion, have adopted the 
extremely simple expedient of binding the Kaisha’s 
Bombay agent before they advanced any money or 
furnished any supplies or rendered any services. I 
would therefore hold, on the facts, that the plaintiffs, 


in doing whatever they did in resp :ct of the “ Heiwa 


Maru,” were acting simply as the agents of M. A. Kader 


and that credit was given by them to Kader and to 


no one else. 


But this does not, apparently, dispose of the case, 
It is contended for the plaintiffs that having supplied’ 
necessaries they are entitled by statute, to recover 
their cost from the owners, irrespective of the fact 
that they had been acting as agents of the charterers. 
By the Admiralty Court Act, 1840 (3 and 4 Vict. 
c. 65, s. 6), the Admiralty Court -has jurisdiction to 
decide all. claims and demands for necessaries supplied 
to any foreign ship. By the Admiralty Court Act, 
1861 (24 Vict., c. 10, ss. 4 and 5) the Admiralty Court 
has jurisdiction ever any claim for necessaries supplied 
to any ship {whether British or foreign), elsewhere 
than in the port to which the ship belongs unless 
jt is shown to the satisfaction of the Court that at 
the time of the institution of the cause any owner or 
part-owner is domiciled in England or Wales, 
Hence, though the old maritime lien for necessaries no 
longer exists (1) a statutory lien attaches in certain 
cases, and one of these is the case where a person 


(1) The Ship “‘ Neptune” (1835!, 3 Knapp. 94 (P.C.) | 
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supplies necessaries to a foreign Ship ; the supplier or 
mecessaries man, as he is usually termed, can insti- 
tute an action in the Admiralty Court and arrest the 
ship to enforce his claim. The defendants have, 
thowever, denied that any of the disbursements 
‘claimed were necessaries supplied by the plaintiffs 
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within the meaning of the Admiralty Court Acts or © 


that the plaintifis were entitled to maintain the 
action. . 

In The Heinrich Bjorn (2), Lord Waston said :— 
“The whole provisions of the Act, 3 and 4 
Vict., c. 65, appear to me to relate to the remedies 
and not to the rights of suitors. . . That enact- 
ment enables every person havinga claim of the nature 
of one or other of those specified in section 6 to 
bring an action for its recovery in the Admiralty 
Court, but it cannot in my opinion have the effect 
of altering the nature and legal incidents of the 
claim.’ These remarks were quoted ‘with approval 
in The Mogileff (3), and it was therein laid down 
that before any one can sue im rem for necessaries, 
there must bea debt presently due to: the plaintiffs 
in respect of the necessaries, which are the srbject 
of the claim. In that case the plaintiffs were the 
agents of Lhe owners, the defendants, and there was, 
admittedly, a debt due by the latter to the former ; 
it was held that the mere fact that the plaintiffs 
were agents of the owners did not deprive them of 
aright to sue in rem. If in the case under app’ «il 
the plaintiffs had been appointed agents of tl.c 
defendants, as the plaintiffs at first tried to make 
out in paragraph 1 of their plaint, I. should have to 
consider whether the ruling in The Mogileff should 
not befollowed. But the plaintiffs found that their 


(2) 11 Appeal Cases, 270, 278.- 
(3) (1921) P.D. 236, 243. 
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orginal position was untenable and abandoned it. 
Their final position cannot be placed higher than 
that they had a. claim im personam against Kader, a 
party other than the owners; this claim they seek 
to enforce by an action im rem against the owners. In 
my viewsuch aremedy is notopen to the plaintiffs. 


Again, in Foong Tai v.: Buchheister (4),-where a 
claim was brought under section 5 of the. Admiralty 
Court Act, 1851, as applied to Shanghai, it was recog- 
nised that there are cases in which it may be inferred 
from the couse of business between the principal 


‘andagent that the agent has agreed to look to the 


personal liability of the principal alone, and has lost 
the right to sue the principal by proceedings im rem. 
4 fortiori where, asin the case under appeal, the 
necessaries man was not the agent of the owner 
but of the ‘charterer the course of business. followed . 
may nave been such that aright to enforce statutory 
lien never accrued. 


It would seem therefore that though necessaries 
supplied toa ship are primd facie presumed to have 
been supplied on the credit of the ship, this prima 
fucie presumption may be rebutted by evidence of 
facts going to show that the person who has supplied 
or paid for the necessaries looked for payment to 
the person at whose instance he furnished the 
supplies or advance moneys, and not to the owner of 
the ship. ene 


Ner is this ‘all. The reason underlying the 
statutes cited above is obviously that if no such remedy 
were. recognised, ships would find it well-nigh impos- 
sible to obtain supplies on credit except at their 
home ports and commerce would to a large extent 
be paralysed. .In the case..of the. ‘‘ Heiwa Maru” at 


_ (4) (1908) A.C. 458, 
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Bombay, there was apparently no danger of her 
going without necessary supplies even if the plaintiffs 
had refused altogether to deal with her. Her owners 
had their own agents on the spot and could and did 
meet her captain's requirements when he found 
himself in a difficulty owing to the plaintiff's 
refusal to advance more money. 

My decision on the facts is I think sufficient 
to dispose of the point of law as well. I would 
hold that the circumstances reveal in this case 
are strong enough to rebut the presumption that 
the supplies furnished, money advanced and services 
rendered were furnished, advanced and rendered on 
the credit of the ship and that the flaintiffs did 
not supply necessaries within the meaning of the 
Statutes ; consequently they were not entitled to 
sue in rem. ute 

I would allow the appeal, reverse the decree 
passed in the plaintiffs favour and order that their 
suit be dismissed with costs throughout. 
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APPELLATE CIVIL 


Before Sir Sydney Robinson, Kt., Chief Justice, an.i Mr. Justice May Oung. 


MAUNG PO KAN 
v. 
DAW AT anD OTHERS.* 


Buddhist Law—Inheritance—Kittina adoption—Manukye Dhammathat— 
Inieniion, publicly signified, of taking he adoftee asa son or dan ghter 
who wilt inherit, essential. 


‘To constitute a valid Kitima, adoption there must be an intention on the 
part of the adoptive parents publicly signified, of taking the adoptee:as‘a son or- 
daughter who will inherit. This intention may have been expressed at the 
time of the taking or later, or may be inferred from a long course of conduct 
u aking such intention public. 

Stwe Kinv. Maung Sin, 10 L.B.R. 376—referred to.” 


The plaintiff-appellant claimed to be a kittima 


son of a Burman Buddhist couple, Ma Ngwe and 


Maung Wet Gyi. The plaintiff lost hissmother while: 
still an infant and his father was unable torear him. 
Ma Ngwe, with her husband’s subsequent approval, 
gave the child a home, fed and clothed him and 
took some interest in his education. While he was. 
stilla little boy, she made statements and allowed it. 
to be known that she had adopted a son (mwe-za-de- 
tha), and many people in the village looked upon the 
plaintiff as the adopted son of Ma Ngwe. When he 
grew to adolescence she took part in his; shinbyuw 
along with that of six other boys, and later, finding 
that he was not inclined to study, utilized his 
services in field-work. She took no interest in his 
marriage, nor in his wife and children, and beyond 
permitting his wifeto use a vacant house belonging 
to her as a maternity shelter, did not provide any 
place of residence tor them. In_ return for his 





* Civil First Appeal No. 9 of 1922 from a judgment and decree of the District 
Court of Hanthawaddy dismissing the plaintiff’s suit. 
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labour during many years, the plaintiff was allowed to 
work a small area of paddy Iand on payment of rent, 
and his name was included as joint owner of a piece 
of land bought by her and two others. 

The District Court of Hanthawaddy dismissed his 


claim and against that judgment and decree the — 


plaintiff appealed to the High Court. 
Ba Tin—for the appellant. 
' Mya Bu—for ihe respondents. 


Rportnson, C.J., and May OunG, J.—The plaintiff 
(now appellant) claimed that he had been adopted ag 
_a kittima son by a Burman Buddhist couple, Ma 
Ngwe and Maung Wet Gyi. Later the couple were 
divorced, and the plaintiff continued to live and work 
with Ma Ngwe as her son. Ma Ngwe having then 
died, he sued the defendants for her property left in 
their hands. The first defendant, Daw At, was Ma 
Ngwe’s mother, the second defendant, Maung Ba, her 
brother, and the third defendant, Ma Lay (since 
deceased), her sister. The plaintiff averred that, as the 
kitlima son of Ma Ngwe, he was her sole heir and, 
therefore, entitied to the whole of her property. 

The defendants denied the alleged adoption but 
‘admitted “ that the plaintiff lived with Ma Ngwe for 
some years and rendered his services to her prior to 
the month of Waso 1277 B.E.” They pleaded 
further that, since the month of Waso 1277 B.E., the 
plaintiff lived apart from Ma Ngwe; that there was 
an entire discontinuance of filial and family ‘relations 
between them ; and that, therefore, even if the Court 
should find that the plaintiff was a kittima adopted 
son of. Ma Ngwe, he had lost his right and status, 
They also stated that in the month of Tabodwe 
1279 B.E., the ‘plaintiff attempted to kill or injure 
Ma Ngwe with an axe, and urged that, even if the 
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plaintiff previously had any right of inheritance, he 
lost it on account of such attempts. At the hearing 
the defendants set up a further case, viz., that the 
plaintiff had really been adopted by one Po Shwe 
Daung, an employé of Ma Ngwe or Daw At, or both. 

The primary question at issue is whether the 
plaintiff was adopted by Ma Ngwe and her husband. 
Maung .Wet Gyi, with the status of a kitfima son. 
Maung Wet Gyi, the husbana, was alive when the 
suit was instituted, and had been assisting the plain- 
tiff to establish his claim ; but he unfortunately died 
before the hearing, and the Court was left without 
his testimony, The learned District Judge found on 
the evidence against the plaintiff and dismissed his 
suit with costs. 

A large mass of evidence, both direct and circum- 
stantial, orai and documentary, was produced on 
both sides. The case has been argued before us in 
great detail, and we desire to express our apprecia- 
tion of the assistance which both the learned counse] 
have rendered to us in sifting the evidence. 

The first point requiring consideration is the 
evidence as to the actual taking over of the plaintiff, 
This is said to have taken place when the plaintiff 
was about a year old ; he is now about thirty. At 
that time Maung Wet Gyi and Ma Ngwe were living 
together in a house apart from Daw At’s and had 
lost their only natural-born son. It is not suggested 
and it cannot be the fact, that Ma Ngwe was past 
child-bearing age, and there is nothing to show that 
either she or her husband had previously evinced 


‘any desire to'take a child in adoption. The plaintiff 


is the son of one Maung Shwe Baw and, while still 
an infant, had lost his mother. Maung Shwe Baw 
brought the child to the. house of his sister—wife of 
Maung Kya Zwe—and asked her to suckle it ; she 
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could not do so,as she had achild of her own, and 
the plaintiff had to be brought up on condensed 
milk. This went on for abouta year, at the end of 
which, according to Maung Kya Zwe (third-3P.W.), 
Daw Atand Ma Ngwe accompanied by a man whose 
name he is unable to give, came to his house and 
“asked for the child in adoption with a view to 
inherit.” He says: “ Both Ma Ngwe andgDaw At 
asked me for the child. Daw At’s request was made 
to get the child for Ma Ngwe, I advised Maung 
Shwe Baw to give the child to them saying that Daw 
Atand Ma Ngwe were well off. Daw At told me: 
‘ When I was on my way here I met a fortune-teller 
and that fortune-teller has predicted that I shall get 
a Wednesday-born boy and by getting himJI shall 
become more prosperous than before.’ I. gave the 


thild to Daw At. She then said, ‘ This child is taken. 


in adoption with a view to inherit. ] name it 
Maung Kan.’ They then left imy house.” in cross- 
examination he stated that there was no conversation 
between Maung Shwe Baw and Ma Ngwe or Daw 
At, and that Maung Shwe Baw was upstairs and 
left the matter to him. He is supported by his 
daughter, Ma The Hnya (fourth P.W.), who must have 
been about sixteen years old at the time of the alleged 
adoption. She stated thatshe remembered Daw At 
and Ma Ngweasking for the child and that her 
father gave it away, the plaintiff's father being then 
in the house. In cross-examination she repeated 
that Maung Kya Zwe gave the child “to Daw At 
and Ma Negwe,” and stated that both ladies asked 
for it “as an heir,” 
There are three points about this story which 
stand out prominently :— 
(i) Maung Wet Gyi was not present, and _ there is 
no evidence that he knew of, or agreed to, 


105 


1923 


Maunxc Po 
Kan 


v: 
Daw AT. 
eae 
Rosinson, 
og | 


AND 
May Ouna, 


106 


1923 


Mawtne, Pu 
KAN 


wv 
Daw at 
oe 
RoBINnsoN, 


Je, 


AND 
May Oune, 


INDIAN LAW REPORTS. { Vor. I 


the adoption. We know of no authority, 
either in the Dhammathatsorinthe decided 
cases, under which one ofa Burman Buddhist 
couple can legally adopt an heir without the 
knowledge or consent of the other. 

(iij The taking of the child was not putlic. Its 
people were apparently anxious to hand it 
over to anyone who could give ita good 
home, and welcomed the chance of doing so. 
to well-to-do persons. 

(iii) The child was apparently given to Daw At, 

or justas much to Daw Atas to Ma Ngwe. 
It is impossible to hold on the evidence 
that it was given to Ma Ngwe alone. 

‘There were two persons alive whv might have 
borne further testimony to the circumstances atlending 
the actual giving and taking of the child; but 
they either could not be called, or else, the parties 
deliberately took the risk of proceeding without them. 
Maung Shwe Baw had visited Maung Kya Zwe's 
house while the suit was pending in the Court below ; 
but itis saidthat he could not be found when the 
case was ripe for hearing; no subpoena was taken 
out in his name. Daw At was too oldto come to 
Rangoon, but she was admittedly in good health, and 
a commission to examine her at her village might have 
been applied for. Bethe cause what it may, we are 
left with the facts that the plaintiff wasa motherless | 
infant whom its own people were unable to rear, and 
that he was taken over by two rich and charitable 
ladies. The statements of Maung Kya Zwe and his 
daughter that the child was definitely adopted 
with the intention and on the basis that it should 
ultimately inherit some one’s property may assume 
importance in conjunction with the other and subse- 
quent circumstances. But, so far, we must hold that 
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the essential ingredients of a kittima adoption by 
Maung Wet Gyi and Ms Ngwe are almost wholly 
wanting. 

We shall now follow the plaintiff’s movements after 
his departure from Maung Kya Zwe’s-house. From the 
evidence of Maung Saw- Maung (seventeenth P.W.), 
formerly a son-in-law of Daw At, anda person who is 
still on good terms with the defendants, it is clear that 
the plaintiff was first taken to the house by Maung Wet 
‘“Gyi and Ma Ngwe, where the latter, with the help of 
anemployé, Po Shwe Daung, looked after the child’s 
needs and brought himup by hand; and that the 


plaintiff used to sleep with Po Shwe Daung. At this - 
time Ma Ngwe told the witness that the plaintiff was ~ 


her adopted son, using the expression mwe-za-de-iha ; 
witness admits that she never said arwe-za, amwe 
gan, mwe-de, or “adopted with a view to inherit.” 
About the same time Maung Wet Gyi told his father 
in the presence of Maung Saw Hlaing (tenth P.W.) that 
he had adopted a child, using the same expression as 
his wife had used. During this period of his life, 
that is, between his second and ninth or tenth years, 
the plaintiff was placed ina village school managed 
by Maung San Hpu (first P.W.), who later became a 
pleader. According to him, the boy was known as 
as the son of Ko Wet Gyiand Ma Ngwe; Ma Ngwe 
herself told him so, and asked him to teach her only son 
well; he saw him living at Ma Ngwe’s house and 
going about together with her. Tis witness apparently. 


did not know or hear of the adoption; and hence . 


cannot (though asa pleader he might) speak to the 
kind of adoption effected in this case. According to 
Maung Saw Maung, it was Ma.Ngwe who placed the 
boy in Maung San Hpu’s school. 

Next comesthe divorce between Maung Wet Gyi 
and Ma Ngwe. When this event took plece Ma 
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Ngwe left her house and went to live with her mother, 
Daw At, taking with her the boy (plaintiff), then about 
eight or nine years old, and Po Shwe Daung. In this 
connection Maung Saw Maung says. “Po Shwe 
Daung lived at the granary of Daw At when Ma 
Ngwe went and lived at Daw At’s house. Then the 
plaintif lived with Po Shwe Daung at the granary.” 
This isa damaging admission by one of the best 
witnesses on the plaintiff’s side, and it is not explained 
why if the plaintiff was akettima son, he was not, at 
that tender age, allowed to live with his alleged 
adoptive mother and grandmother. Counsel for the 
defence urges with considerable force that it was 
because the plaintiff had been taken merely with a 
view to making use of his services when he grew up 
or partly with that view, and partly as an act of’ 
charity. Maung Saw Maung in re-examination stated 
that he was not certain the plaintiff slept, or lived, 
with Po Shwe Daung, but we have no reason to 
suppose that he was not speaking the truth to the 
best of his knowledge and recollection when he made 
the positive statements referred to above in cross 
examination. The fact remains, therefore, that the 
plaintiff was not, inthis instance at least, treated as 
if he had been on an equal footing with a natural 
born son. 

To make this absence of preper treatment more 
pronounced, we have it that, when Ma Ngwe married 


a second time and went to live in her husband’s house 


she did not take the plaintiff with her; he continued 
to live with PoShwe Daung. It is also in evidence 
for the defence that at the wedding, when enquiries 
were made coram populo as to whether either party 
had any issue of his or her previous marriage, “ both 
being Einaaung-gyis,’ the bridegroom replied that he 
had two sons and Ma Ngwe said that she had none. 
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The next point relied on is that the plaintiff was 
made a koyin at Ma Ngwe’s expense. Among Burman 
Buddhists, when a person undertakes to be the sponsor 
of aboy, who is going to enter the monkhood as 
a novice, he generally acts in loco parentis to that boy ; 
but the fundamental idea in his doing so is that he 
is himself acquiring merit therefrom, and hence it is 
a universal custom for well-tc-do persons to shinbyu 
not only their own sons, but also the sons of others 
whenever opportunity offers. Thus, though the act 
of performing the ceremony is, in some cases, primd 
facie evidence that the donor of the feast regarded 
the novice as his son, it is by no meansa clear 
indication in every instance that anything more than 
a charitable intent, sometimes coupled with a love of 
display, wasin the donor’s mind. Where several boys 
are shinbyued at the same time, and none of themisa 
natural-born son, no presumption in favour of adoption 
can properly arise in the absence of a direct and 
public declaration of relationship at or about the time 
of the ceremony. 

In the present case the plaintiff states that he was 
made akoyin no less thin three times; tirst by Daw 
At, later on by Ma Ngwe along with six other boys, 
all strangers ; and lastly by Maung Wet Gyi. Several 
witnesses speak to. the second of these functions, but 
itis notat all clearly established that Ma Ngwe was 
the sole, or even the principal, donor, or that she gave 
the plaintiff any prominence on the occasion as dis- 
tinct from the other boys. We are unable, therefore, 
to draw any presumption from the fact that Ma Ngwe 
participated in the plaintiff's shinbyu ceremony. 

When the plaintiff left the monastery he was about 
fourteen years of age, and he then went to an English 
school in Rangoon ; he was there for some years, and 
was then withdrawn, because, as he says, he used to 
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run away from school. His case is that it was Ma 
Ngwe who placed him inthis school, but he admits 
that the fees were paid sometimes by Maung. Wet 
Gyi, sometimes by Daw At, sometimes by Ma Nyein 
Me, and also that Maung Ba, second defendant, 
Maung Po Shan, third defendant’s husband, Daw At, 
and Ma \yein Me and Ma Dwe, sisters of Ma Ngwe, 
gave him pocket. money, He has no school certifi- 
cates; the school register has not been called for, 
and there is no evidence to show that he was placed 
in school as the son of Ma Ngwe. The evidence on 
this point is not inconsistent with the supposition that 
the plaintiff was merely a protege of the family and, 
as such, was given an opportunity to acquire a good 
educalion, an opportunity which he adm is throwing 
away. : 
- It is not clear where the plaintiff went to live 
after he left the Rangoon school. He himself says 
that he slept sometimes at the field hut, but mostly 
at Daw At’s house;and that he had his meals mostly 
at her house. By that time Ma Ngwe had again been 
divorced and had returned once more to live with 
Daw Al. Maung Sav Maung does not remember 
where the plaintiff lived permanently after leaving 
school, The other witnesses for the plaintiff, with 
one exception, were not apparently questioned on 
this point. Maung Po Mya (fifth P.W.), avillage head- 


_man, says: “I used to see the plaintiff living at the 


field hut of Ma. Ngwe. He was living and eating 
together with the labourers. I used to see him 
tending cattle and working in the same.way as the 
labourers.” his fics in with the evidence for the 
defence. The second defendant says: ‘‘ After leaving 
school, he lived: mostly in the paddy-fields. He did so 
to look after cattle along with other employés. Some- 


‘times hé came’ back to Daw At's house where Ma 
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Ngwe was. Other employés also used to come to 
Daw At’s house in a similar manner.” Maung Po 
Shan, husband of the third defendant, says: “ After 
leaving it (the school) he tended cattle, worked as a 
cart driver, and ioafed about the village. Ko Tun 
Zan, the head labourer, fed him because he was 
useful.” Maung Tun Zan (twelfth D.W.), Ma Ngwe’s 
head labourer, says : “ After his skinbyu I did not see 
him for three or four years. After that he came back 
to the field hut. He was working together with the 
employés of Ma Ngwe He tended cattle and threshed 
paddy: I told him ‘ You work well. I will get for you 
good remuneration.’ I did not settle any definite wages 
for him. He worked like that for four to seven years” 

Itis difficult to ignore all this testimony in the 
absence of any definite statement by the plaintiff 
himself, and, in any case, we find that there is no 
proof that the plaintiff was treated and looked after 
by Ma Ngwe as her son between the time of his 
leaving school and the date of his marriage. 

This marriage took place in July 1910, when the 
plaintiff was about eighteen years old. He eloped with 
the daugliter of one of Ma Mgwe’s labourers and went 
to live with her at Ma Ngwe’s field hut. His father- 
in-law is Maung Po Myit (ninth P.W.), and he de- 
scribes what followed the elopement. He states that 
Ma Nyein Me and Ma Lay, two of Daw At’s daughters, 
came to him and apologized for the flaintiff’s 
conduct, and that he told them to take charge of the 
couple ; Ma Ngwe apparently took no interest in the 
affair. The witness proceeds : “After elopement the 
plaintiff and my daughter stayed at the field hut. 
‘When my: daughter was formally returned to me; 
she was in the field hut. They continued to stay 
there after the formal return tome. Only when my 
daughter was about to be confined she and plaintiff 
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went and lived at the plaintiff's house in Ma-U quar- 
ter. That was the house built by Ma Ngwe. After 
giving birth to the first child the couple went out. to 
the field hut. After that they built a hut of their 
own in Thayettaw quarter and went and lived there. | 
They lived at that hut except when they went out to 
the field hut, until the death of Ma Ngwe.” Hence, 
according to this witness, neither the plaintift nor his. 
wife ever went to live with Ma Ngwe from July 
1910, till Ma Ngwe’s death in October 1918. There 
is other evidence, however, that the plaintiffs wife: 
was confined two or three times at a vacant house 
belonging to Ma Ngwe and situated diagonally opposite 
Daw At’s house ; but the plaintift’s permanent abode 
was elsewhere. According to the headman, Maung 
Po Mya, the plaintiff lived in his hut in Thayettaw 
quarter. He says: ‘ This was after his marriage. 
He had had no child at all then.. He continued to- 
live in that hut up till about six months ago. I 
collected capitation-tax from him in that hut.” .The 
Significance of this cannot. be overrated. It is 
extremely unlikely that Ma Ngwe would have suffered. 
her son to undergo so much trouble in the matter of 
a place of residence and, when it is further found that 
she never on any occasion visited her alleged daughter- 
in-law, nor even enquired after the latter’s health at 


her successive child-births, we are led to the conclu- 


sion that here also the treatment of the plaintiff by 
Ma Ngwe was not such as would be expected if 
she had really adopted him as her son and heir. 
The plaintiff does not state how he supported 
himself. and his family between 1272 B.E. (the year 
of his marriage) and 1279. In the latter year, he — 
says, he began to cultivate a portion of the land. 
leased to Ma Ngwe by Daw At. He first stated that 
Ma Mgwe allowed him to work this portion without 


VoL. IJ RANGOON SERIES. 


rent, but later admitted that he had to pay one 
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an advance of Rs. 12 from Daw At, paying therefor Ses 


twenty-five baskets of paddy at the harvest. The fact 
that the plaintiff had to pay rent for the land worke 


by him does not militate against his case, because it _ 


is admitted that Daw-At’s own children had to do 
likewise, On the other hand, it does’ not help the 
plaintiff to any appreciable extent. Had he been the 
kittima son of Ma Ngwe, we should have expected 
that, at this period of. his life, he would have taken 
a prominent position in the conduct ot Ma Ngwe’s 
affairs, assisting her in her work, directing her 
labourers and, generally, doing all that a natural- 
born son would do, all the while living in befitting 
style and comfort. The evidence, in our opinion, 
falls far short of establishing such a state of affairs. 

We next have evidence of deciarations made by 
Ma Ngwe, or Maung Wet Gyi, or both, to various 
persons. Her statements to her brother-in-law 
Maung Saw Maung and to the school manager, 
Maung San Hpu, have already been referred to. 
There are also Maung Po Mya, the headman, Ma 
The Ngwe (seventh P.W.), sister of Maung Wet Gyi, 
and Saya Pe (fifteenth P.W.), AlJI these persons speak 
to having been told thai the plaintiff was an adopted 
son, mwe-za-de-tha, The same or a similar expres- 
sion is used by a number of other witnesses, who. 
testify to the general repute in the village concerning. 
‘he relationship between the plaintiff and Ma Ngwe.,. 
But as pointed out in Shwe Kin v. Maung Sin (1), 
the use of the word “imwe-za-da” by witnesses is 
iot sufficient to establish a kiftima adoption. i 

(1) 10 L.R.R., 376 (at pp. 384, 385), 
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Great reliance is, however, placed on what 
might, in some circumstances, amount to a public 
declaration as to the high status enjoyed by an 
adopted son, namely the inclusion of the plaintiff’s 
name as the son of Ma Ngwe in lithic inscriptions 
recording the public acts of charity performed by 
her and her relatives. One of these is alleged to’ 
have been carved on the base of a marble image, 
dedicated by Ma Ngwe and installed in a Tazaung 
erected at her expense for public adoration. The 
defence is that there never was any such inscfiption, 
and that the evidence concerning it is a pure fabri- 
cation. Maung Sein (fourteenth P.W.), a Revenue 
Surveyor, deposes that some time in November or 
December 1920 (while the suit was pending) he, 
accompanied by Maung Po Mya, visited the ftazaung, 
saw the inscription, and wrote out a copy of it, filed 
as Exhibit “C.”’ This reads as follows :— “1274 B.E. 
Deed of merit of { ), dayitka, and Ma Ngwe, 
dayakama, donors of the Sataungpyi image, daughter 
of U Shwe Min and Daw At, donors of the Lwan 
Zedi Pagoda and grand-daughtir of U Waing, Daw 
Khwe, U Hmon and Daw Pye of Dabein and _ her 
{Ma Ngwe’s) sons, Maung Khwe and Muung Po Kan, 
for the attainment of Nirvana. May nats and men 
call ‘Thadu’ (very well).”. - 

Maung Khwe was the natural-bora son of Ma 
‘Ngwe and Maung Po Kan is the plaintiff. 

If it be proved that this legend was inscribed under 
instructions trom Ma Ngwe, and that she authorized 
the inclusion of the plaintiffs name as one of her 
sons, we should have no hesitation in accepting this 
‘as cogent evidence of Ma Ngwe’s intention as regards 
‘the plaintiff’s status, When the donor of an image, 
or areligious or other charitable building, sets up a 
public record of ‘a gift and in it mentions the names 
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of his or her relatives, both dead and living, it can 
safely be assumed that the relationship betwcen the 
‘donor and those whcese names are thus included is 
definitely admitted and proclaimed. And where, as 
in this case, one of them is an adopted son, but is 
referred to simply as a son, it must be taken that a- 
‘Kittima adoption was intended. 


115 


1923 


MAwuNG Po 
Kan 
v. 
Daw AT. 


ROBINSON, 
Ma ” 
AND 
May Oune, 
J. 


That there was such an inscription we have no 


doubt. Maung Sein is supported by Maung Po Mya, 
the village headman. There are, it is true, discre- 
pancies between his evidence and that of Maung 
Sein as to exactly how they happened to go together 
to the tazaung on the occasion when the copy was 
made, but we accept their testimony as to the facts 
that they saw the inscription and that one of them 
made a copy of it. It is extremely improbable that 
public servants of their position would have deliber- 
ately fabricated this story of a non-existent inscrip- 
tion in a place to which access is available and easy. 
Moreover, Saya Pe (fifteenth P.W.), a physician, fifty- 
five years old, and a disinterested witness, said that 
he had seen an inscription on the base of the marble 
image a little more than a year before he gave evi- 
dence ; that.would be about January or February 1920 ; 

and Maung Saw Maung, who bought the image for Ma 
Ngwe, saw an inscription after its installation. The 
second defendant denies that he ever saw any inscrip- 
tion on the base of the image ; he admits that the 
ftazaung used to be kept open, but states that since 
December 1920 (it is noteworthy that this is in all 
probability later than the date on which Surveyor 
Maung Sein made his copy), when lacquer gum was 
painted on the base and on the pedestal with a view 
to gilding them with gold-leaf, the fazaung has 
been kept closed. When photographer Maung Sein 
{eleventh P.W.) went on the 20th December. 1920 
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to take a photograph of the image, he found the base 
of the image and the pedestal besmeared with lac- 
quer gum and hence the print (Exhibit “ E ”’) shows. 
no traces of any inscription. Accepting, as we do» 
the evidence that an inscription like Exhibit “C” 
did exist till about the month of November 1920 
we are led to the conclusion that someone, having 
learnt of the copy taken by Maung Sein and Maung 
Po Mya, and with a view to defeating the plaintifi’s 
case on this point, intentionally covered up the 
writing carved on the base of the image. For this. 
reprehensible conduct the defendants must be held 
responsible, though it is impossible to determine: 
who it was that actually instigated, or carried out, 
the idea, | 


However, it happens that this inscription does not 
materially assist the plaintiff's case, for there is an 
utter lack of testimony as to its origin. No one can 
say who ordered or authorized it, who executed the 
carving, or when it was carved. Thus, for want of 
this important and essential evidence, we are unable 
to hold that M.i Ngwe gave instructions for the 
inclusion of the plaintiff's name as her son, or even 
that Ma Ngwe was aware of the fact. 

The other inscription is on four marble slabs 
which were intended to be the record of the building 
of the Lwan Zedi Pagoda by Daw At and her rela- 
tives. Exhibits “ D.1” and “D.2” are photographs of 
two of these. They contain the words “Ma Ngwe 
and her son, Maung Po Kan.”’ Apparently these slabs 
were never placed in the position intended for them, 
and theldefendants’ case is that the plaintiff's name had 
been inserted without proper authority, and that they 
would not set up the ston&s until the error was recti- 
fied. Maung Basays thai he gave the sculptor, Saya 
Naung (thirteenth D.W.), at Mandalay a list of the 
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names to be carved on five slabs ; four for the pagoda 
at Dabein, and one for a shrine at Kyaikto. Saya 
Naung says that he finished the Kyaikto stone at 
Mandalay and sent it away from there to Kyaikto, and 
that he then came to Dabein and started to work 
on the four stones at that place. : 

Now the photographs of the Kyaikto inscription 
(Exhibits “2A” and “ 2B”) show the words “Ma Ngwe 
and her son, Maung Po Kwe,” that is the infant son 
who died. Saya Naung says that, after he had begun 
- his work at Dabein, Maung Wet Gyi asked him to alter 
one name; that he did so; that he does not remem- 
ber that name and cannot give particulars to identify 
it; that, after he had finished his work, he received 
payment from Daw At and returned to Mandalay ; 
that no one came to look at the completed inscrip- 
tions ; that about a year afterwards Maung Ba came 
to him at Mandalay and asked him to rectify a mistake 
in one name in the inscription ; and that he promised 
to proceed to Dabein for the purpose but has 
not done so yet. All this took place in 1273 
or 1274 B.E. We have no reason to disbelieve Saya 
Naung, who is not shown to be interested in any 
way, and we must hold that his evidence points to 
an interference on the part of Maung Wet Gyi who, 
no doubt, was anxious to have the plaintiff's status 
made definite and unmistakeable. At the very least, 


there is no evidence that Ma Ngwe herself allowed 
the plaintiff's name to be entered instead of that of 


her natural-born son. 

Two other items remain. One relates to the 
admitted fact that a piece of land measuring about 
forty-seven acres was purchased jointly, and still stands 
in the joint names of Ma Ngwe, the plaintiff, Maung 
Po Shan and Ma Lay. This undoubtedly lends 
support to the plaintiff's claim, and it is urged on 
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his behalf that Ma Ngwe would not have permitted 
it if she had not regarded the plaintiff as her son. 
The plaintiff himself says nothing about this land, 
and none of his wiinesses depose to the purchase, or 
to the reason for the inclusion of the plaintiff's name- 
Maung Po Shan, one of the joint owners, says that 
the name “was put in to give him a share in it, in 
lieu of the value of the work done by him.” And 
“Tt was bought before the plaintiff got married im 
1272. Ma Ngwe died in 1280. During that period 
no profit was enjoyed by the plaintiff. Ma Ngwe | 
enjoyed half share of the profits. The land was 
bought with borrowed money, which was repaid out 
of the profits. The borrowed money. has not yet. 
been repaid in full.” 

In the absence of evidence for the plaintiff it is 
not, we think, improbable that Ma Ngwe, in allowing 
the plaintifl’s name to be inserted in this way, merely 
intended to promote the plaintiff’s weifare in return 
for his services, though, had the other evidence on 
the record clearly indicated a higher intention, we 
might have accepted this as an additional reason for 
coming to a decision in the plaintiff's favour. 

Finally, the plaintiff points to the fact that, on 
the death of Maung Wet Gyi, the latter’s widow 
unquestiongly allowed him to share in the property . 
left by him. Thus, having been. acknowledged as 


the son and heir of Maung Wet Gyi, he wishes the 
Court to conclude that he was equally the son and. 


heir of Ma Ngwe, since he had been adopted during 
the coverture of those two. But Maung Wet Gyi did 
not take his second wife until after the present suit 
was filed; and neither his'statement at his marriage | 
that Maung Po Kan was his son, nor the fact 
that his widow admitted that that was so by giving | 
the plaintiff a portion of his estate, can help the: 
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plaintiff's case, inasmuch as all these things happened 
after Ma Ngwe’s death and after the question of the 
plaintiff’s status had arisen. 

This is practically all the evidence in support of 
the plaintiff's: claim. The defence story that the 
plaintiff was really adopted by Po Shwe Daung may 


be entirely disregarded. It was not put forward in- 


the defendants’ written statement and appears to be 


the outcome of an afterthought arising from the fact. 


that some of the plaintiff’s witnesses admitted that 
Po Shwe Daung used to look after the child. When 
the plaintiff came on the scene Po Shwe Daung 
was about fifty years old, divorced from his wife, 
earning Rs. 12 or Rs. 13 a month,and living alone 
ina granary. It is incredible that a middle-aged 
man, situated as he was, would take an infant in 
arms in adoption and, in spite of the evidence in 
support of the story, we must hold that it is not 
founded on fact. 

‘We have then the following points established :— 
The plaintiff lost his mother while still an infant and 
his father was unable to rear him. Ma Ngwe, with 
her husband’s subsequent approval, gave the child a 
home, fed and clothed him, and took some interest 
in his education. While he was stili a little boy, 
she made statements and allowed it to be known 
that she had adopted a son, and many people in 
the village looked upon the plaintiff as the adopted 
son of Ma Ngwe. When he grew to adolescence 
she took part in his shinbyu along with six other 
boys, and later, finding that he was not inclined to 
study, utilized his services in field work. She took 
no interest in his marriage, or in his wife and 
children, and, beyond permitting his wife to use a 
vacant house belonging to her as a maternity shelter, 
did not provide any place of residence for them. 
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In return for his labour during many years, the 
plaintiff was allowed to work a small area of paddy land 
on payment of rent, and his name was included as joint 
owner of a piece of land bought by her and two others. 

On this state of facts, we are unable to hold 
that a kitttima adoption has been made out. There 


is sufficient material for holding that Maung Wet 


Gyi and Ma Ngwe, with charitable intent, did take 


‘the child in adoption; Maung Wet Gyi's efforts 


on the plaintiff's behaif show that there was some 
foundation for the claim; but, in order to establish 
an: adoption on the basis of one who will inherit 
to the entire exclusion of relatives by blood, much 
moreis needed. The Manukye Dhammathat requires 
that a kittima son or daughter should have been 
adopted with the intention, publicly signified, of 
taking the adoptee as-a son or daughter who will 
inherit. This intention may have been expressed at 
the time of the taking or later; or may be inferred 
from a long course of conduct making such inten- 
tion public. It may, and probably sometimes does, 
happen that a child is at first taken casually and 
without any intention that it should ultimately occupy 
the same legal position as that of a natural-born 
child, but later on, for a variety of reasons, the 
adoptive parents may come to look upon the son 
or daughter as their own and invest the child with 
privileges and duties which clearly show the sub- 
sequent formation of the required intention. But 
we are unable to hold that this has been the case 
in the matter before us, Neither from the conduct 
of Ma Ngwe, nor from that of her mother, brother, 
and sisters, can we gather the fact that the plaintiff 
came to be regarded as a member of the family 
endowed with the rights and responsibilities of one 
who was born in it. 
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The conclusion arrived at by the Court below 
was, therefore, correct ; its finding must be confirmed 
and this appeal dismissed. We cannot refrain, 
however, from making our disapproval of the way 
‘in which the defendants have contested the case; 
.in particular, the belated setting up of an alleged 
adoption by Po Shwe Daung, and the tampering 
with the inscription on the base of the image, are 
matters which cannot be passed over without 
comment. We, therefore,. think that the defendants 
should not be allowed their costs either in this or 
in the .District Court. The decree appealed from is 
otherwise confirmed. 


APPELLATE CIVIL. 


Before Sir Sy.incy Robenson, Kt., Crief Justice, and Mr, J ustice Ma y Oung, 


DAWSON’S BANK, LIMITED 
Vv. 


C. R. V. V. CHETTY FIRM anp one.* 


Transfer of Property dct ( Act IV of 1882), section 59—Mortgage deed~ Nature of 
proof of attestation—Registration Act (Act XVI of 1908)—~Presumpition of 
regularity in regi-tration—Power ofatt rney produced before the registering 
officer but not produced in esi lence —Promissory-notes taken for interest due 
on mortgage and revenue puid on mortgaged profperty-—Originat considera- 
ti.nmwhen revived —Failure uf the promissory-notes, 


One of the attesting wiinesses to a mortgage deed stated in evidence that he 
did not see the executants sign the deedt; there was evidence that he accum- 
panied them to the registration office. 

Held, onthe facts, that it being obvious that he was not speaking the 
truth, there was sufficient proof of attestation. 

Where a power of attorney, now lost was produced before the registering 
officer, held, that in the absence of proof to the contrary, the presumption of 
regularity in registration obtains. 

Held, also, that unless there was any intenticn on the part of both parties that 
the taking of the promissory-nutes was to be the absolute discharge of so much 


am ann tne cn a ee 


' * Civil First Appeal No. 117 of 1921 against the judgment and decree of the 
District Court of Toungoo, dated the 23th March 1921, pases in UR. No, 21 6f 
162; 
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of the antecedent debt, the creditor may enforce his claim onthe original consid- 
eration if the notes become unenforceable and no third party is endangered, 

Sheik Aklar v. Sieikh Khan, 7 Cal. 256; Yarla: laddav. Gerantle, 29 Mad, 
111; ; Jambu Chetty v. Palaniappa Chettiar, 26 Mad. 526; In re Romar and 
Basan, L.R.2Q.B. 290; Banarsi Prasad v. Fazal ‘Ahmad, 28.Al). 298 ; Ram 
Surup v. Jasodha Kunwar, 34 All. 158 and Ebrahim Bymeah Ismatljee v. Chas. 
Cowie. & Co, 4 U.B.R. 199—referred to and followed, 

This was.an appeal from the District Court of | 
Toungoo which had passed a decree in favour of the 
plaintiffs, Messrs. Dawson’s Bank, Limited, for only 
half the amount due on a mortgage. The facts relating 
to the litigation were the following :—‘‘ One Maung Pike 
Puand his wife, Ma Po Hmyin, borrowed from the then 


.Dawson’s Agricultural Loan. Company, Limited, on the 


security of a mortgage Rs. 4,000 wherewith to pay offittwo 
Chetty creditors. The mortgage was executed first by 
Maung Pike Pu, one Maung Tun Hla, and two Chetties, 
C.V.C.T, and C.V.R.N., being the attesting witnesses. 
to his signature. A few days later the deed was also 
executed by Maung Pike Pu’s wife, Ma Po Hmyin, who 
was living elswhere and the said two Chetties were 
shown in the deed to be the attesting witnesses to her 
signature also. Some time afterwards when Rs. 1,100 


_odd, had become due for interest under the mortgage, 


Maung Pike Pu executed in the plaintiffs’ favour an on 
demand promissory-note for this iriterest which also 
carried interest. Further, the mortgagees having paid 
Rs. 339-6-0 for revenue accrued on the mortgaged 
and a promissory-note for this sum and interest thereon 
was also executed by Maung Pike Pu. Maung Pike Pu 
was subsequently adjudicated: an insolvent andin the 
course of the insolvency proceedings, the plaintiffs filed 
an application praying that the mortgaged properties 
might be allowed to remain in ‘their possession for | 
reasons given. in an affidavit which was attached.to their 
application. In that. afhdavit, the mortgage was set out 
and it was alleged that on that date there was due to the 
plaintiffs Rs. 3,829-11-9 for principal and Rs. 518-2-0 
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forinterest. It was further stated that in addition to the 
account due on the mortgage the insolvent owed the 
plaintiffs moneys on the two promissory-notes already 
mentioned. The learned Judge of the Insolvency Court 
ordered the mortgaged properties to be sold in one Ict 
and subject to the plaintiffs’ mortgage. His order to the 
Bailiff proceeded to say :—‘ It should be explained that 
Dawson’s Company is in possession of this land and the 
purchaser will not be entitled to poSsession but only to 
redeem the land on payment of the mortgage debt which: 
as at present ascertained, is Rs. 3,829-11-9 principal and 
Rs. 518-2-0 interest.’ In:pursuance of the said order the 
equity of redemption was sold'and the first defendant 
became the purchaser 


In the meanwhile Maung Pike Pu died and the 
plaintiffs instituted in the District Court of Toungoo 
their suit against the first defendant and Ma Po Hmyin 
praying for the usual mortgage decree for Rs. 7,455-10-2, 
and further interest and costs. 

The District Court holding (a) that as ravonids Ma 
Po Hmyin, her execution of the mortgage had not 
been properly attested, and (6) that the plaintiffs were 
not entitled to recover the amounts covered by the 
two promissory-notes passed a mortgage decree in 
favour of the plaintiffs for only half their remaining 
claim. Thereupon the plaintiffs appealed to the High 
Court, and the first defendant also preferred cross- 
objections under Order XII, Rule 22, of the Civil 
Procedure Code contending that the plaintiffs’ suit 
should haye been dismissed as the plaintiffs’ mortgage 
had neither been duly attested nor duly Secale 

J. R. Das—for the appellants. 

P. N. Chart - for the respondents. 


ROBINSON, C.]., and May OunG, J.—In ‘this appeal 
three questions are raised. 
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It is urged that the. mortgage was not properly 
aitested, that it was not duly registered, and that the 


plaintiffs are not entitled to the amounts covered by the 


two pro-notes. . 

3. As regards the attestation, the tearwed District 
Judge has believed the evidence of Maung Tun Hla that 
the mortgage deed was executed by Maung Pike 
Pu in his presence and in the presence of the two 
Chetties. C.V.R.M. Chetty is dead, but C.V.C.T. 
gave evidence. He admits that he signed the mort- 
gage deed, but says he did not see Pike Pu execute 
it.’ He says he was asked to sign it. He says that he 
did not see Ma Po Hmyin execute the deed, but he 
admits that he accompanied them to the Registration 
Office and identified them to the Sub-Registrar. The 
Jzarned District Judge rejected this evidence as untrue 
so far as execution by Maung Pike Pu is concerned. 
But as regards execution by Ma Po Hmyin, he holds 
that there being no other evidence than that of 
C.V.C.T., there is no such proof as is required by 
law. Itis difficultto understand how he could have 
placed any reliance on the evidence of C.V.C.T. or, 
if he rejected it as false, he could hold that the 
‘mortgage had not been duly attested. It seems obvious 
that the Chetty was not speaking the truth, and it is 
admitted that he accompanied the executants to the 
Registration Office and identified them there. Maung 
Po Han swears that the Chetties attested her signature. 
The point is practically given up by the learned 
Council wh» argued the appeal for the respondents, 
and we have no doubt that wae, montage was properly 


~ attested. 


As regards registration, the point taken is that the 
document was presented for registration by an attor- 
ney, that his power of attorney has not been produced 
and that eet is no proof that he was authorised by 
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that power to present the document for registration. 
The endorsement shows that it was presented by an 
agent who produced his power of attorney which was 
duly authenticated by the Sub-Registrar of Pyapén. 
It must be presumed that the Sub-Registrar acted pro- 
perly. It is clear that he realised what his duties were 
and there is no reason whatever for supposing that he 
did not examine the power of attorney to see that it 
authorised the presentation of the document. The 
attorney left plaintiffs’ service some years ago and 
the power of attorney cannot now be found. There 
is no evidence that it did not contain the usual 
power, and it is admitted that there is very little in 
this point also. We must, therefore, hold that the 
mortgage was duly registered. 

The third question involves the decision as to 
whether the two pro-notes where taken and given with 


the mutual intention that they should amount to. a- 


complete satisfaction of the debt due to the extent 
that they‘ represented. There was in this case an 
antecedent debt secured .by a mortgage. Plaintiffs 
then took the pro-note and, so long as the pro-note 


remained in force, he could not have sued on the_ 


mortgage for the interest represented by the negotiable 
instrument. But Maung Pike Pu had become an insol- 
vent ; the .pro-note has not been parted with, and 
any attempt to recover on it now would be barred by 
limitation. The result is that the original debi is 
revived. 

-In Shetkh Akbar vy. Sheikh.Khan (1), Garth, C.J. 
said :“‘ When a cause of action for money is once 
complete in itself, whether for goods sold. or for 
money lent, or for any other claim, and the debtor 
then gives a bill or note to the creditor, for payment 
of the money at a future time, the creditor,if the bil] 


(1) 7 Cal, 256. 
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or note is. not paid at maturity, may always, as a 
Tule, sue for the original consideration, provided that 
he has not endorsed or lost or parted with the bill or 
note, under such circumstances as to make the debtor 
liable upon it to some third person. In such cases 
the bill or note is said to be taken by the creditor 
on accvunt of the debt, and if it is not paid at matu- 
rity, the creditor may disregard the bill or note and 
sue for the original consideration ‘ ee 
But when the original cause of action is the bill or note 
itself, and does not exist independently of it 

here ‘there is no cause of action for money lent, or 
otherwise than upon the note itself, because the 
deposit is made upon the terms contained in the note 
and no oihr.” This was followed in the case of 
Yarladadda v. Geranile (2). In that case the same 
view was taken. The same view is taken in Jambu 
Chelty v. Palaniappa Chettiar (3) where it was held 
that it is a question of fact with regard to promissory- 
notes whether the parties intended the same as abso- 
lute or conditional payment, and the presumption is 
that the effect of giving and taking a note or bill is 
that the debt is conditionally paid. Refercnce was 
made to the judgment by the Master of the Rolls in 
lis re Romar and Huslan (4}—“ It is perfectly well- 
known law which-is acted upon in every form of 
mercantile business, that the giving of a negotiable 


-security by a debtor to his creditor operates as a 


conditional payment only, and not as a satisfaction 

of the debt, unless tne:parties agree so to»treat ‘it.” 
In Banarsi Prasad vy. Fazal Ahmad (5) and in 

Ram Sarup v. Jasodha Kunwar (6) the law is simi- 


latly laid down. See also Ebrahim Bymeah Ismailjee 


ve Chas. Cowie & Co. (7). 


(2) 29 Mad. 111, (4) L.R. 2 Q B. 296. (6) $4 All. 158. 
(3) 26 Mad. 526. (5) 28 All, 243. (7) 5 L.B.R. 199. 
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' [he question, therefore, is whether there is any 
proof in this case that the parties agreed that these 
two pro-notes were to be treated asa complete satis- 
faction of that part of the debt. 

Reliance is placed on the statements made in the 
petition in the insolvency proceedings. which I have 
set outabove. . As regards this, it must be remembered 
that at that time the pro-notes might still have been 
enforced. Then it is urged that the first pro-note 
‘was taken for interest due, and it allowed interest. 
“fhe plaintiffs were therefore getting interest on interest 
and so more than they would have got under the 
original mortgage. It does not appear to us that this 
alters. the legal position, for as against that plaintifis 
would be exchanging the value of those securities 
against what wasa risky chancc of recovering more 
money. The order of the i istrict Judge to the Bailift 
is also referred to, but that was made at the time 
when the notes might still have been enforced. It 
‘was notastatement made by the plaintiffs, and it 
only purports to say that that amount was dueas far 
and it had then becn ascertained. 

Lastly, itis urged that the defendant wasled to 
believe by that statement that he would only have to 
pay so much. to redeem the lands, and that the 
plaintiffs are therefore estopped. As has been pointed 
out, it was not a statement made by the plaintiff, 
and further the amount shown on the proclamation of 
sale was the full amount due on the mortgage. —_ 

'- Weare unable, therefore, to hold that it has been 
established that there was-any intention on the part 
of both parties that the taking of the promissory- 
notes was to be the absolute discharge of so much 
of the debt, and that that being so, the notes having 
failed and no third party being endangered, the 
plaintiffs. are entitled to fall back on the original 
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consideration and are entitled, therefore, to the account 


for which they asked, and for a decree as prayed. 

We are entirely unable to understand how the 
learned District Judge could have held, even supposing 
he had been right in his finding, that the mortgage 
was not binding on Ma Po Hmyin, that the plaintiffs 
were. only entitled to half the amount due on 
the mortgage. That finding is admitted before us to 
be obviously wrong, and it is clear that plaintiffs 
were entitled to the whole of their debt even if it 
was secured only on Maung Pike Pu’s half of the 
properties mortgaged. 

The decree of the Court below will therefore be set 
aside and a decree given. The appeal is accepted 
with costs throughout and a decree will be given to 
the effect that defendant be ordered to pay the amount 
due to the plaintiffs within six months of a final decree 
being passed with interest up to that date, on pay-. 
ment of which and the costs awarded in this suit and 
appeal he will be entitled to redeem the property. 


On failure to so redeem, the property will be sold, 


and, out of the sums realised, the plaintiffs will be paid 
their debt, any balance that may remain being handed 
to the defendant. We see no ground for passing 
a personal decree for any deficiency .against the 
defendant. 

The case will be remanded to the District Court 
for an account to be taken of what is due on the 
mortgage for principal and interest, for any monies 
paid by way of revenue, and for an account of the 
profits or expenses incurred by the plaintiffs while 
the land had been in their possession. 
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APPELLATE CIVIL. 


Before Mr. Justice MacColl. 


RAMPIYAR BY HER GUARDIAN BUDHA _ 1923 
v Febi2 


 DEVA RAMA.* 


Suit for restitution oj conjugal rig’ ts—Yin:iu Law—Marriage—What oun ti- 
tutes-a valid marriage— ‘‘ Saptapadi” —Cust mary rites falling short of 
the orthodox “* Saptapadi” also allowable un.ier certain con.titions. 

Held, that when in a suit for restitution of conjugal rights, the validity of the 
marriage itself is disputed, the Co rt must find specifically what, according to 
the customs of the caste to which the parties belong, are the rites and ceremonies 
necessary to constitute a legal marriage and whether in the particular case 


they were performed. 

Held. also, that the Hindu Law, marriage according to the orthodox rites 
must be celebrated by Saptapadi ; but that if the customs of the caste +llow any 
other form, marriaye celebrated according tos ch formis also valid. 

Held, further, that an otherwise valid marriage is not invalidated by the 
person giving the girl in marriage not being strictly entitled to give her in 

. Marriage. 


Surjgamoni Dasi v. Kali Ka:uta Das, 38 Cal. 37—followe.t. 


This was a Second Appeal against a judgment and 
decree of the District Court, Mandalay, passed in its 
Civil Appeal No. 51 of 1921, .dated the 9th May 
1922, The facts appear in the judgment of the 
Court. 

Ganguli—for the appellant. 

R. K. Banerjee—for the respondent. 

MacCoLL, J.—The plaintiff-respondent, a Hindur 
brought a suit for restitution of conjugal rights against 
the defendant-appellant, a Hindu minor. The defence 
was that there had never been a marriage or the 
pretence of a marriage. In her deposition the defen- 
dant-appellant amplified her written statement and 

* Civil Second Appeal No. 337 of 1922 against{the judgment and decree, 


dated the 9th May 1922, passed by the District Court of Mandalay in its Civil 
Appeal No. 51 of 1921, 
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stated that her mother—her father is said to be 
dead—on going to India left her temporarily with 
her father, ie, the defendant-appellant’s maternal 
grandfather, that after some time as there were no 
women in his house the latter asked the plaintiff- 
respondent’s mother to take her into her house, that 
there a man (possibly the plaintiff-respondent) made 
improper overtures to her and she consequently 
complained to the plaintiff-respondent’s mother and ~ 
told her that she would return to her grandfather, 
that the plaintiff-respondent’s mother then took her 
to. Rangoon where her mother on her, return from 
India succeeded in finding and rescuing her. 

‘The plaintiff-respondent adduced evidence of the 
marriage. The Township Judge believed this evidence 
and held that the marriage was valid and gave the 
plaintiff-respondent a decree which was confirmed on 
appeal. The defendani-appellent has now appealed 
under section 100, Civil Procedure Code. 

The learned District Judge did not go into the 
evidence properly and I think his failure to do so 
amounted to an error of procedure which would 
justify this Court in examining the evidence with a 
view to seeing whether the finding of fact that a 
marriage ceremony took place was justified. All that 
the District Judge says on the question whether the 
evidence given of the marriage should be accepted 
js “as to whether there was a valid marriage between 
the. parties the Lower Court has dealt with the 
evidence and the‘lawon the subject in its Judgment 
and I agree with the conclusions arrived at. There 
was reliable evidence that there was a ceremony of 
marriage. between the parties. The Lower Court 
believed that evidence.” : . 

The evidence adduced was extremely, meagre and 
I think the Courts below Smee e good deal of 
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‘credulity. in accepting it. _ The plaintiff-respondent 
said that there were about 300 persons present at the 
ceremony and mentioned eight of them but of these 
he only called four, of whom one was a Mahomedan, 
.another knew nothing, and a third was his own 
father, who stated that the defendant-appellant’s 
:grandfather, who was a complete stranger’to him, 
‘told him that he wanted to marry his granddaughter 
to a boy of the same caste and that accordingly this 
‘marriage was arranged. The Brahmin Pandit who is 
‘alleged to have conducted the marriage was net 
‘called as a witness, the excuse being that he had 
gone to India. There is no evidence of any betrothal 
‘and no evidence of living together after the ceremony 
‘except the statement of the plaintiff-respondent him- 
self, who says that he lived with defendant-appellant 
for three days in her grandfather’s house and then 
‘six months at his father’s house and that he then 
took her to India and lived with her there for'six 
months, at the end of which her mother took her 
away—a very different story from that of the defend- 
ant-appellant, who says that she lived at the plaintiff- 
respondcnt’s mother’s house for two days and was 
then taken by her to Rangoon, where she lived a 
month. It seems to me that if such evidence as 
this were to be accepted as sufficient proof that a 
marriage ceremony took place Hindu minor girls 
would be in a very dangerous position, 

_ I shall not discuss this point further because I 
think it is clear that even if the witnesses are believed 
there is no evidence of a valid marriage. | 
dt was contended at the trial that if there was a 
marriage it was not a valid marriage because inter 
alia the girl was not given in marriage by her mother 
and. because certain essential ceremonies. were not 
performed, On the first point the Township Judge 
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cites Mayne’s Hindu Law as authority for the propo- 
sition that:a grandfather has a prior right to her 


mother to give a girl in marriage. -The learned 
District Judge merely says: “If she was not a widow 
her guardian was her maternal grandfather who it is: 
alleged by plaintiff’ consented on her behalf to the: 
marriage.” -That was not a proper way of dealing. 
with the point raised. As a matter of fact the 
defendent-appellant is said to be a widow and it 
appears that according to all the school except the: 
Gauriya the father, paternal grandfather, brother, ” 
kinsman \sakulya) and mother are successively entitled 
in that order to give a girl in marriage (Banerjee’s. 
Hindu Law, 4th edition, page 45). 

By “kinsman” is meant paternal kinsman to the 


-tenth degree. In Bengal on the other hand the: 


maternal grandfather and the maternal uncle are im - 
default of ‘‘sakulya”’ preferred to the mother. There 
is nothing to show to what school the parties belong.. 
It is not necessary however to pursue the point 
because it is established that when a person not 
strictly entitled to do so gives a gis] in marriage the 

doctrine factum valet prevails. 
On the second point the Township Judge consid- 
ered that as a marriage was proved it had to be 
presumed that the marriage was.a valid one and he 
cited a passage from Banerjee’s' Hindu Law to the 
effect that all that is required is a substantial com- 
pliance with the forms to show that the parties intend’ 
to contract marriage. It was held however'in Surj- 
gamoni Dasi v. Kait Kanta Das (1) that, when in a 
suit for the restitution of conjugal rights, the validity 
of the marriage itself is disputed, it is not enough to 
find that the marriage took place, leaving it to. be 
presumed that the rites and ceremonies necessary to ~ 
(1) ILL.R. 38 Cal., p. 37. 
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constitute a legal marriage in the particular case were 
performed ; the Court must find specifically what 
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performed. Amir Ali and Brett, JJ., said: ‘‘ How- 
ever much such a presumption may be taken as 
rightly arising in cases involving questions of inherit- 
ance, so as to avoid illegitimacy, we cannot agree 
that in a case like the present it could’ have the 
effect to which the learned pleader for the respondent 
would wish us to give it. In this case the validity 
and legality of the marriage is one of the most 
essential points in issue, and we cannot hold that we 
are entitled to presume from the mere finding that 
the marriage was celebrated, that all the rites and 
ceremonies necessary to constitute a legal and valid 
marriage were performed. On this point the Lower 
Courts should have come to a distinct finding,” 
Gour says: “Of all the ceremonies the one which 
is most insisted on and which has outlived the rest 
is the Saptapadi or advancing seven steps consisting in 
the bridal pair facing and approaching each other step 
by step until they join hands on completion of the 
seventh step, which is then regarded as the final and 
irrevocable step.” (Gour’s Hindu Code, page 233.) 
Apparently until the seventh step has been taken there 
is no marriage. The only witness who describes the 
rites that took place in any detail is the plaintiff- 
respondent himself. He says that cowdung was put 
in,a pot and then he and the defendant-appellant 
walked abreast round the pot five times and that there- 
upon the marriage was complete. This was clearly 
meant to be a form of Saptapadi, though that word 
clearly implies that there must be seven steps. The 
Township Judge and the District Judge too thought 
it immaterial whether seven steps were taken or five. 
No doubt a valid marriage can take place between 
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persons who do not follow the orthodox rites: Gour 
says: “No prescribed ceremony is necessary to 
constitute marriage, provided that if any ceremony is. 
customary and regarded by the caste as essential, 
then it must be performed. 

Explanation 1,—The ceremony of Saptapadi i is 
necessary to complete a marriage performed according 
to the orthodox rites, and that of Vivak Hom is also 
usually performed, but their non-performance does. 
not invalidate a marriage, if ctherwise completed. 

The italics are mine. In the present case if the 
ceremony of Saptapadi had been performed in the 
orthodox way that would have been conclusive, but it 
was not. A somewhat similar ceremony took its. 
place. Where is the finding that according to the 
customs of the caste to which the parties belong the 
ceremony described completes a valid marriage? There: 
is none and the only evidence on the point is that of 
the plaintiff-respondent himself. I must hold there- 
fore that even if a marriage took place it was not a 
valid marriage. 

I accordingly reverse the decrees of the Courts 
below and dismiss the suit with all costs. 
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Before Mr, Justice Pratt, 


MAUNG HLAING-AND- EIGHT OTHERS 
v. 
MAUNG CHIT SU anp one.* 


Practice—Second nih al—When permissible to go behind concurrent findings of 
fact—Prelative value of entry in meer Register No, VIl- Evidence Ad 
I @ 1872 , section 35). 

Ordimarily ‘it is not permis ible on second appealto go behind concurrent 
findings Of fact, but were the findings are perverse and due to the failure of the 
Lower Courts to realise the probative value of certain Documentary evidence, 
held, tnat the High Court can go into questions of fact. 


Held, also, that although an entry in Revenue Register No. VII recordinga © 


report of an aljenation of land cannot prove such alienation, it does create a 


presumption that a report of the a ienation in the"terms recorded in the entry, : 


was made by the parties concerned and is therefore of probative value. 


The facts appear in the judgment of Court. 
Maung Su—for the appellants. 
‘Dutt—for the respondents. 


PRATT, J.—In Civil Regular Suit No. 21 of 1921 
plaintiffs sued Maung Chit Su and Ma Sa in the 
Subdivisional Court, Magwe, for redemption of a 
piece of land for Rs. 323. The suit was dismissed 
as the mortgage having been effected by an unregistered 
document was ihcapable of proof. Plaintiffs therefore 
in Suit No. 48 of 1921 ot the same Court sued for 
possession of the land offering to pay the considera- 
tion for the pséude- mortgage. 

The suit was; dismissed in the Tria! Court and 
the decree confirmed on appeal by the District 
Court. Both Courts have found that plaintiffs. have 
not established: their title. 


* Civil Second Appeal No. 351 of 1922, against the Judgment and decree of 
the District Court.of Magwe passed in Civil Appeal No 40 of 1921, confirming 
the judgment ana decree of the Subdivisiona] Court of Magwe passed in Civil 
Suit No 48 of 1921; dismissing the appellants’ suit, 
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Ordinarily it is not permissible on second appeal 
to go béhind concurrent finding of fact, but in the 
present instance not only are the findings perverse 
in the sense that they are opposed to the weight of 
the orai evidence, but this is. due to the fact that 
the Trial Court wholly ignored the entry in Revenue 
Register No. VII, whilst the first Appellate Court 
entirely failed to realise its probative value. The 
failure of -the Trial Court to consider the value of 
this entry is presumably due to the fact that it was 
an exhibit in the previous proceedings, and that 
‘although the whole of the evidence in that suit was 
by consent treated as evidence in the suit under 
appeal, this particular exhibit was not translerred to 
the trial record of suit No. 4 as it should have 
been. Neither Court appears. to have appreciated 
the extent to which the maps corroborate the oral 


evidence. The learned District Judge has overlooked 


the fact that under section 35 of the Evidence Act, 
the entry in Register No. VII was a relevant fact. 

In the register the Revenue Survey r has recorded 

the report by Maung Hnaung, deceased, father of 
plaintiffs (and through whom they claim their title), 
and Maung Chit Su, defendant, on the 2nd August 
1915 of an alienation by way of usufructuary mortgage 
of the land in dispute by Maung Hnaung in favour 
of Maung Chit Su for Rs. 323. 

This eniry does not prove the aitenation or the 
ownership of Maung Hnaung at the time it was maae, 
but it does create a presumption that a report of the 
alienation in the terms recorded was made by Maung 
Hnaung und Maung Chit Su. 

The mere denial by Maung Chit Su is insufficient 
under the circumstances to rebut this presumption. 


Plaintiffs’ case was that the lind belonged to their 


father, Maung Hnaung, that it was mortgaged by him 
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to Maung Paw and Ma Ye, was redeemed by him 


in 1915, and, possession transferred by a transaction 
intended to be a usufructuary mortgage (though it 
has been found to be legally invalid gua mortgage) 
to the defendants for Rs. 323. 

To my mind the entry in Revenue Register No. 
VII taken with the -Land Records maps of which 
copies are filed, and the oral evidence, prove their 
allegation up to the hilt, and I have no doubt that 
had the Lower Courts attached the correct probative 
value to the entry in the register and the maps they 
would have come to the same conclusion. 

The map for 1899-00 shows Maung Hnaung as owner 
and Maung Pwa and Maung Tha Nu as mortgagees. 
Similarly the map for 1907-08. In 1916-17, Maung 
Hnaung is shown as owner and Maung Chit Su and 
his wife, Ma Saw, as mortgagees. There wasabundant 
oral evidence of the ownership of Maung Hnaung 
and the fact that it came to him by way of inherit- 
ance, oF 

There was the evidence of Ma Ye and her son, 
Maung So, to prove that the land was mortgaged to 
Ma Ye and her husband, that they were in 
possession for ten years till the redemption by 
Maung Hnaung at a date which they put at nine 
.or ten years ago. Their evidence therefore proves 
the correctness of the entries in the maps. 

_ There was ample evidence that Maung Hnaung 
made over possession to the defendants for Rs. 323 
by a transaction which was regarded by everybody 
concerned as a usufructuary mortgage. 

This evidence comprises the map for 1916-17 and 
the correctness of the entry in Register No. VII. 

The ‘evidence for the defence is entirely insuffi- 
cient to rebut the cumulative effect of the evidence 
for the plaintifis and in view of the evidence of 
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is Ma Ye and her son, there can be no question of 


paces. twelve years adverse possession. Plaintiffs have 


y established their title to the land. 


saat eas I set aside the findings and decrees of the Courts 


wry, below. and grant plaintiffs a decree for possession 


Pratt, J. 
on payment of Rs. 323 with costs throughout. 
ORIGINAL CIVIL. 
Before Mr, Justice Rutledge. 
1923 K. K. SECUNDER 
Mar. 12. v 


J. A. M. KASITYAR & CO.* 


Practice—Interven ion byta third party where a Receiver has been apprinted— 
Suit against Receiver by third party—Leave of the Court—Proceeding in the 
first instance by petition in the action, the proper course. 

. As a Receiver is an officer of the Court, he cannot be sued, for acts done in 
his official capacity by a third party, except with the leaverof the Court 

‘A. B, Mitter v. Ram Ranjan Chakravarti, L.L.R. 10 Cal. 1014, and 
Kamatchi Ammal wv. Sundaram Ayyar, 1.L,.R 26 Mad. 492—referred to. 

Where a Receiver has been appointed in an action at law, the proper course 
for a third party intervening is to proceed in the first instance by a petilion in 
the action and not by a fresh action. 

Per Ruriever, J.—'' By requiring the third party to petition in the first 
Instance in the case in which the Receiver has been appointed, the Court will 
be enabled, in simple cases, to dispose of the application without delay, while 
in more complicated cases, where questions of title arise, leave may be granted 
to the petitioner to proceed by regular suit.” 

** Woodroffe on Receivers,” third edition, page 79. 
“ Kerr on Receivers,” seventh edition, pages 200-201. 


One K. K. Secunder, instituted a suit for the 
dissolution of the partnership business carried on 
under the style of Hamedia & Co. and obtained the 
appointment of the Official.Receiver as receiver to 
take possession of the partnership assets. 





* Civil Regular Suit No, 488 of 1922 of the High. Court of Judicature at 
Rangoon. : 
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The Receiver took possession of certain goods as 
being property of the partnership which had been 
shipped by the S.S. ‘“ Bharata” and S.S. “ Bangala”’ 
to the address of one D. Golam Rasool Sahib in Madras, 
the consignor being one A. A. Aboobacker. Thereupon 
one P.M.Moideen petitioned to the Court in the said suit 
claiming that the goods taken possession of by the 
‘Receiver belonged to him, alleging that the said 
Aboobacker had consigned them on the petitioner’s 
account to the said D. Golam Rasool Sahib, who was 
the petitioner’s commission agent in Madras. The 
First Deputy Registrar to whom the petition was first 
presented, being of opinion that the petitioner, who 
was a third party, could not intervene in the suit 
by means of an interlocutory application, the matter 
was, after due notice to all the parties to the suit, 
heard by the learned Judge sitting on the Original 
Side of the High Court. 


A.B. Bannerji—for the petitioner. 

N.M. Cowasjee with N.S Aiyer—for K. K. Secunder. 

RUTLEDGE, J.—Vhis is a petition by one P.M. 
Moideen, trader, who claims certain goods which 
have been taken possession of by the Official Receiver, 
who was appointed in Civil Regular 488 of 1922 
as Receiver to take possession of the assets of the 
partnership carrying on business undér the name of 
Hamedia & Co. 

In the regular suit one K. K. Secunder is the 
plaintiff and seven persons are sued as defendants, 
alleged to have been partners in the firm of Hamedia 
- & Co. -The then First Deputy Registrar, on the 
23rd November last, was of opinion that the petitioner, 
teing a third party, could not intervene by means 
of an interlocutory application in the above suit and 
I directed the question to be put down for admission 
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and full argument, as so far as I am aware, the ques- 
tion is one of first insiance in these Courts. I admitted 
it for argument and asked notice to issue to the plaintiff 
and defendants. 

Mr. Bannerji, for the petitioner, has very fully 
argued the question. It is to my mind.clear law 
that, as a Receiver is an officer of the Court, he 


cannot be sued for acts done in his official capacity 


by a third party, except with the leave of the Court 
(I.L.R. 10 Cal., p. 1014, and I.L.R. 26 Mad., p. 492). 
In the latter case it is stated “that ordinarily the party 


_ feeling aggrieved by the Receiver’s conduct should seek 


redress against him in the very proceeding in which he 
was appointed as Receiver, and that any separate 
proceedings taken against him either in that Court or 
elsewhere, should be with the leave of the Court under 
whose authority the Receiver was acting.” 

‘Woodroffe on Receivers,” third edition, page 79, 
states: “It rests in the discretion of the Court to 
allow a party claiming rights against its Recviver to 
bring an independent action against him or to compel 
such party to proceed against him by petition in the 
action in which he is Receiver.” 

This is really an application to Courts of 
British India of the English procedure. The following 
is laid down in “‘ Kerr on Receivers,” seventh edition, 
pages 200-201 : “ The proper course for a person to 
adopt who claims .a right paramount to that of the 
Receiver, or rather to that of the party who obtained 
the Receiver and is prejudiced by having a Receiver put 
in his way, is to apply to the Court for leave to proceed, 
notwithstanding the possession of the Receiver, or to 
come in and be examined ro interesse suo. The former 
course is, asarule, preferable. The application may 
be made by motion or on summons with notice and 
is usually framed in the alternative, that the Receiver 


VoL. 1] RANGOON SERIES. 


may pay the amount of the claimant’s demand or that the 
latter may be allowed to proceed. The application 
must be made in the action in which the Receiver was 


appointed and not in a fresh action against the 


person who obtained his appointment.” 

I am of opinion that the procedure there laid down 
is the most suitable one for the Courts to adopt. By 
requiring. the third party to petition in the’ first 
instance in the case in which the Receiver has been 
appointed, the Court will be enabled in simple cases, 
to dispose of the application without delay, while in 
more complicated cases, where questions of title arise, 
leave may be a to the petitioner to proceed 
by regular suit. 
ae | accordingly allow the netiioner to amend his 
petition by claiming, in the alternative, leave to proceed 
against the Receiver by regular suit, and with that 
amendment I admit the petition. 


11 
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of possession not affectel by the possessor acting cortrary to' 
instructions. In the absence of an appeal to the Sessions }Court 


trom a conviction for an offence of criminal breach of trust by a - 


Court of a First Class Magistrate, the District Magistrate has 
jurisdiction as a Court of Revision to interfere wit): an order passed 
under section 517 of the Criminal Procedure Code by the Trial 
Court, regarding the disposalfof th property in respect of which the 
offence was committed. Where A was in charge of B’s shop and 
was authorized by B to sell and hire sewing machines and their 
accessorics and parts of B’s manufacture, a:.d of no other 
manufacturer, edd, that A’s possession of B’s gocds was such as 
was contemplated by section 178 of the Contract Act and the fact 
that he dispo ed of the goods contrary to the anthority given him 
by B was immaterial as against a third party. Scager v. Hukma 
Kessa, 24 Bom. 458 ; Kong Louc v. Ma Kay, 4 L.B.R. 13, Stephen 
Aviet v. King-Emferor,4 L.BR.25 ; Anamale Chetty v. Mrs. 
Basch, 11 L.B.R. 211—fo'kwed, Dulabdas v. Ma Win, 3 U.B.R. 
217—dissented from. ‘ 
KING-EMPEROR v. NGA Po Cuit are ai es 
FRAUDULENT PETITION TO SUE in formd pauperts—Sub.equent 
tayi.e..t of court-fees by fetiticn - Date -of institution of | suit— 
Limitation—Discretin ofthe Court under section “149, of the. 


Code of Civtl Procedure. Where the plaintiff had applied for leave - 


to sue in formd pauperis and his prayer had been rejetced and he 
applied again for such leave in another suit within the period of 
limitation but subsequently withdyew his petition for leave and 
Faid the requisite court-fees, after the period of limitation had run 
out, eld, that this was not a proper case tor the exercise of the 
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Procedure, Skinner v. Orde, 2 All. 249—distingnished. 

Sook LaALv. DaL CHAND ANDTWO OTHERS _... 


Goons IN THE POSSESSION, ORDER OR DISPOSITION OF THE INSOLVENT: 
See PRESIDENCY TOWNS INSOLVENCY ACT 3 ye 


Hicu Court: See AnvocarEes, First GRADE OF THE CourT oF 
THE JUDICIAL COMMISSIONER, UPPER BUKMA cee eee 


INTERFERENCE, THE : See LIMITATION ACT, ARTICLE 119 oe 


LEGAL PRACTITIONERS’ ACT : Seé ADVOCATES, FIRS’ GRADE OF THE 
LATE COURT OF THE JUDICIAL COMMISSIONER, UPPER BURMA 


LETTERS PATENT, CLAUSE 7 : See ADVOCATES, FirsT GRADE OF THE 
LATE CouRT OF THE JUNICLAL COMMISSIONER, UePER BURMA .., 


LIMITATION ACT, ARTICLE 119, First Divistox, Firs ScHuEpULE— 
Interference defined. Heid, that aninterference with the rights of 
adopted son mentioned in Article 119, First Division o1 the First 
Schedvle of the Indian Limitation Act must amount to an 
absolute denial of the status of adoption,. held by him and an 
unconditional exclusion of him from the enjoyment of his rights 
in virtue of such status. Per Pratt, J.— “Denial of status would 
not seem to amount to an interference.” Ningawa v. Raugappa, 
ILL.R. 28 Bom. 94—followeu, 


MAUNG GYI v. MAUNG ON GAING AND THREE aa 


LIMITATION ACT, ARTICLES 142, 144, First Division, First SCHEDULE — 


Right of a purciaser from a trespasser to tack to his own 
possession, the possession of his vendor, Where a trespasser s-lls 
his claim to possession to a purchaser, /eld, that the puchaser is 
entitled to 
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tach his veador s previous possession to his own possession for the 
purposes of limitation and that each subsequent purchaser of the 


claim or right to possession would have the similar right to tackthe . 


previous periods of his predecessors in title. 


MA MI AND FIVE v. HaDJt MOHAMED BIN Habu PULLAI 
MOHAMED .. 8 ow 


Buppuist Law ace i one 


o- eee 


Coad 


PENAL Cong, SECTION 124a—Test to be applie.t to be delermined whether 


a speech is seditiows. In order to decide whether or not, a speech 
constitutes an attempt to excite hatred, contenipt or disaffection, it 
should be viewed from the standpoint of the types of the persons to 
whom it was primarily addressed ; on thé one hand, their 
limitations, if any, have to be taken into account; on the other 


the fact that the words may convey to {hem literal meaning must . 
not be lost sight of. The time and the place are also factors 


which should be considered. 


U DAMADAYA-V. KING-EMPEROR! asa Bean ae 


PENAL CODE, SECTIONS 172, 225B—Noun-ap plicability to a person who 


absconds to avoid arrest under awarrant, Held, that itis not an 
offence under seclion 172 or section 2258 of the Indian Penal Code 
to abscond to avoid arrest under a Warrant. Te’ May OvuNG, 
J.—‘' In order to justify a conviction of a person under section 
2258, Indian Penal Code, for the offence of intentionally offering 
resistance or illegal obstruction to the lawful apprehension of 
himself, something more than mere abs-conding is required ; there 
must be an overt act of resistance or obstruGlion, some active 
opposition by show of force.” King-Eimperor v. Gun Pal, U:B.R. 
(1904-06) 1, Indian Penal Code, 29 - — referred to 


KING-EMPEROR v, ANNAWDIN aan 


=) 
PENAL CONDE, SECTION 307—Presenting a gun al the complainant and 


pulling the trigger—No report or discharge and evidence that 
the guu was leade.i—Sectiou 352, Indian Penai Code, Where the 
accused presented a gun at the complainant and pulled the trigger, 
no report or discharge resulting and in the absence of evidence to 
show that the gun was loaded, held, that accused's act amounted 
to no more than presenting an unloaded gun at the complainant 
and pulling the trigger % and that the section of the Indian Penal 
Code which applies is sectron 352 and not section 307, (1904) P.R. 
30—followed. 14 All. 38—distinguished, 


NGa Walk v. ‘KING-EMPEROR eae bee sae 


“POSSESSION OF A*!RESPASSER—VENDOR : See LIMITATION'A ai ARTICLES 


142, 144... 5 eeu 


‘PosSESSION AND CuSTODY : See. DISPOSAL OF PROPERTY BY een 


CourT.., 8, ae 


eee : eee 


“PRESIDENCY Towns INSOLVENCY ACT, SECTION 52 (1) (dxGoads ey the 


possession, order, or disposition of the insolvent by the consent and 
permussion of the true owner, at the time the former was adjudicated 
insolvent—Effect to a demaitd for possession of the goods by the true 
owner by notice and by asuit prior to or simultaneously with the 
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tusolvency. Where on the 4th Aodril 1919, the insolvent hypothe- 
cated goods lying in his shop to the respondent and by notice. 
given oa the 7th June 1921, demand for the sam due on the goods 
hypothecated was made followed on the 9th June 1921 by a suit for 
the recovery of the mount due with interest and for a declaration 
that the goods had bzen hypothecated, to secure payment.of the 
sum, the insolvent being adjudicated on the same day, it was hela 
_ that section 52 (2) (c) of the Presidency Towns Insolvency Act did 
not apply. Smith v. Topping, 110 English Reports, 39 ; In re 
S.J. Eslick,L.R. 4 Ch.D 193; Ax parte Ward, LR. 8 Ch, App. 
144 ; In re Ambrose Su nmers, 1.U.R. 23 Cal. 592; Puninthavelu 
Mudaliar v. Bhashyam Ayyangar,1.L.R. 25 Mad. 406 ; Ex parte 
Union Bank of Machester, LR. 12 Eq. 354—referred to and 
followed, Brewinv Short, 119 English Reports 465; /x re Murray, 
LL.R.3 Cal. 58;In re T. XH. Marshill, L.L.%. 7 Cal. 421—dts- 


tinguished, 
OFFICIAL ASSIGNEE v, MOHAMED E. NAIKWARAH ao 
REVISIONARY POWERS OF THE MAGISTRATE OF THE District : See Dis- 
POSAL OF PROPERTY BY CRIMINAL CouRT eas ise 
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Stamp Act: See ApvocaTEs, First GRADE, OF THE LAE C2URT OF 
THE JUDICIAL CoMMISSIONER, UPPER BURMA ee oes 
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may pay the amount of the claimant’s demand or that the 
latter may be allowed to ‘proceed. The application 

udelin the action in which the Receiver was 
appointed and not in a fresh action against the 
person who obtained his appointment.” 

I am of opinion that the procedure there laid down 
is the most suitable one for the Courts to adopt. By 
requiring the third. party to petition in the first 
instance in the case in which the Receiver has been 
appointed, the Court will be enabled in simple cases, 
to dispose of the application without delay, while in 
more complicated cases, where questions of title arise, 
leave may be granted to the: ‘petitioner to proceed 
by regular suit. 

I accordingly allow the petitioner to amend his 
petition by claiming, in the alternative, leave to proceed 
against the Receiver by regular suit, and with that 
amendment I admit the petition. 
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FULL BENCH. 


Before Sir Sydney Robinson, At., Clute f Justice, Mr. Justice Heald, and 
Mr. Justice May Oung. 


IN THE MATTER OF CERTAIN FIRST GRADE 
ADVOCATES OF THE LATE COURT: OF 


THE JUDICIAL COMMISSIONER OF UPPER 
BURMA.* . : 


Sta us onthe H1gh Court rolls of the First Grade Advocates of the late Court of 

‘thé Judicial Commissioner Upper Burma—Discretion rested in the Court by 

clause 7 ofthe Letters Patent, to be exercised nesther to injure nor to favour 

any class of Legal Practitioners at the expense of others—Quatification to be 

the test—Fees payable on enrolment —dA rticle 30 of Schedule 1 of the Stamp 

Act (11 of 1899)—Legal Practitioners, Act (1X of 1884), Second Schedule— 
Meaning of the term'High Court” employed therein, 


Held, First Grade Advocates of the late Court of the Judicial Commissioner, 
Upper Burma, should he admitted to the High Court of Judicature at Rangoon 
according to their qualificalions. 

Held also, that the Court of. the Judicial Commissioner, Upper Burma, was 
not a High Court within the meaning of Article 30 of Schedute_I of ther Stamp 
Act and that the exemption to that Article does not apply to Advocates of the late 
Court of the Judicial Commissioner, Upper Burma, 

Held further, that the expression ‘High Court" in the entry in the Schedule 
II of the Legal Practitioners’ Act refers to High Court not established by Roya} 


’ Charter and only to pleaders authorisea to practise in Courts subordinate to 


High Court. x 

Per Curiani :—‘The accident that persons, who were really First Grade 
Pleaders, should be called First Grade Advocates in Upper Burma, gives them 
no right to be enrolled as Advocates of the High Court,” 


On the-establishment by Royal Charter of the 
High Court of Judicature at Rangoon on the 18th 
day of December 1922, it became necessary for 
Advocates of the late Court of the Judicial Commis- 
sioner, Upper Burma, to seek enrolment in the High 
Court ; and a notification was issued calling upon 
First Grade Advocates of the said Court to submit 








*-Civil Miscellaneous Application Nos. 9, 14, 16, 17, 18, 20, 22, 23, 
25, 26, 27, 28, 29, 30 and 36 of 1923 of the High Court of Judicature at 
Rangoon, ; 
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applications for admission as Advocates or First 
Grade Pleaders of the High Court. 

_ Thereupon, the present applicants, none of whom 
had been called to the Bar, either of Great Britain 


or of Ireland, and most of whom were in fact Vakils 


of one or the other of the High Courts in India, 
applied to the High Court claiming to be entitled to 
be enrolled as Advocates and not as First Grade 
Pleaders. Their applications were based upon the 
ground that they were enrolled as Advocates in the 
late Court of the Judicial Commissioner of Upper 
Burma and that having been known as Advocates for 
many years, they should not, in the future, have to 
be called Pleaders. The applications in question 
were referred to the decision of a Full Bench con- 
sisting of Robinson, C.J., and Heald and May Oung, 


JJ. and their Lordships’ order was delivered by— 


RoBINsON, C.J.—The applicants are First Grade 
Advocates and seek to be enrolled as Advocates of 
the High Court. On the creation of the High Court 
a notification was issued calling upon First Grade 
Advocates of the Court of the Judicial Commissioner, 
Upper Burma, to submit applications for admission 
as Advocates or as First Grade Pleaders. In the 
opinion of the Judges, those who would be qualified 
under the rules to be Advocates of this Court would 
be admitted as Advocates, and those who were only 
qualified to be admitted as First Grade Pleaders 
would be admitted as First Grade Pleaders. 

The applicants apply claiming to be entitled to 
be enrolled: as Advocates and not as Pleaders. The 
grounds on which their applications are based appear 
to be, that having been known as Advocates for so 
long they should not, in the future, have to be 
called Pleaders, a term which signifies a lower status. 
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It is urged that clause 7 of the Letters Patent 
gives the Court an absolute discretion in the matter 
and that that discretion should be exercised gene- 
rously in their favour. The position, arising out of the. 
fact that two Courts were being amalgamated into 
one High Court and that these Courts had different 
rules governing the enrolment of Advocates and 
Pleaders and that the qualifications required were by 
no means the same, raises questions of some nicety,. 
and it is clear that this Court in dealing with the 
matter must endeavour to so deal with it that no. 
class of legal practitioners shall be injured, nor can- 
we show favour to one class to the detriment of any 
other class. 

The Pleaders of the Chief Court—that is First 
Grade Pleaders—are, what are commonly called in 
India, Vakils, that is to say, they are Pleaders who 
can appear, plead and act in the High Court and © 
the Courts subordinate thereto. The Advocates of 


' the Chief Court, who are, in the main, persons who 


have been called to the Bar at Home, have a right 
of pre-audience over Pleaders, and if, therefore, we 
were to enrol First Grade Advocates cf Upper Burma 
as Advocates of the High Court, they would obtain © 
seniority over all the Pleaders of the Chief Court 
who become Pleaders of the High Court. 

The maiter had been very carefully considered by 
the Judges, and we came to the opinion that Advo- 
cates of Upper Burma should be enrolled according 
to their qualifications. Most of the applicants in the 
present case are Vakils of Indian High Courts. As 
such, had they sought enrolment in the Chief Court, 
they could only have been enrolled as First Grade 
Pleaders. The accident that persons, who were 
really First Grade Pleaders, should be called Firs 
Grade Advocates in Upper Burma, gives them no 
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tight to be enrolled as Advocates of the High Court, 
It may be pointed out that, when the Burma Courts 
Act, 1922, was enacted, the provision similar to sub- 
section (i) of section 40 of the Lower Burma Courts 


~ Act, was deliberately omitted, although it~ had~ 


appeared in the Bill as originally drafted.. It may be 
that this provision was omitted because the Act did 
not deal with the High Court at all and it was 
thought that the provisions relating to the High 
‘Court should -be contained in the Letters Patent ; but 
the result of this provision in the Lower Burma 
’ Courts Act was that certain persons who would ordin- 
arily not have been eligible to become Advocates of 
the Chief Court, automatically received promotion, 
and it may well be that it was not considered 
necessary or desirable that such a result should occur 
again on the creation of the High Court. But 
whatever be the reason, we are clearly of opinion 
that the sole rule that should guide us is that these 
Advocates should be enrolled according to their 
qualifications. None of them are entitled to be 
enrolled by virtue of being Barristers-at-Law. Had 
. they applied in the ordinary way to the Court, the 
Court would only have enrollead them as First Grade 
Pieaders, and we are unable to see any ground 
whatever for enrolling them as Advocates at the present 
time, 

So far as any fee on entry is concerned, those 
who have already been enrolled as Vakils of an 
Indian High Court will be exempt from payment of 
any fee. Those who have not been so enrolled will 
be enrolled as First Grade Pleaders on payment of 
the fee of Rs. .500, as required by article 30 of 
Schedule I of the Stamp Act. The Court of the 
Judicial Commissioner of Upper Burma is’ not a 
_ High Court within the meaning of this article, which 
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clearly refers to High Courts which enrol legal prac- 
titioners under. the powers given by the Legal 
Practitioners’ Act. The Legal Practitioners’ Act did 
not exterid to Upper Burma and therefore they do 
not come within the exception to article 30 unless 
they are Vakils of an Indian High Court who have 
already paid this fee. 

Mr. Naidu argued that under the Second Schedule 
of the Legal Practitioners’ Act such Pleaders need 
not pay Rs. 500 but only an annual license fee of 
Rs. 50. The expression ‘ High Court’ in the entry in 
the-Schedule refers to High Courts not established by 
Royal Charter and only to Pleaders authorized to: 
practise in Courts subordinate to the High Court. 
The present applicants seek enrolment in a Chartered. 
High Court and to them article 30 of the Stamp Act 
clearly applies. 


APPELLATE CIVIL 


4 
Before the Hon'ble Sir S. M, Robinson, Kt. Chief Justice, and the Hon'ble 
; Mr. Justice May Oung. 


BIBBY BROTHERS By THEIR AGENTS Mrssrs, STEEL. 
BrotuHers & Co., L1bD.: 
v. 
Messrs... CHARLES R. COWIE & CO,* 


Bill of lading—Value of, as prima facie evidence of coudition of goods covered by 
the bill—Nature of evidence necessary to rebut this prima facie case. 


A clear bill of lading is primd facie evidence that the goods were shipped ir 
the condition therein described, heli, that in the absence of evidence ito prove 
that the goods were loaded damaged and yet in such a way that the damaged 
condition could not be discovered by any external examination, the ship-owners: 
were liable. 7 « , 

The Peter Der Grosse, 1 English Law Reports (Prob. Division) 414— referred 
to and fellowed; ; 


* Civil First.Appeal No. 40 of 1922 from the judgment and decree of the 
Original Side of the Chief Court of Lower Burma, dated the 12th day of 
January 1922,in Civil Regular Suit No. 458 of 1920. : 
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The facts in this case were simple. The plaintiffs, 
Cowie & Co., shipped at Tilbury by the defendant 
company’s S.S. “ Derbyshire,” for delivery to them- 
selves at Rangoon 2,000 casks of cement under a 
clean-bill of lading, the material portion of which were : 
“Shipped in good order and condition . . . and 
to be delivered. . . . in like geod order and con- 
dition at the Port of Rangoon. . .” On arrival at 
the Port of Rangoon, 355 of the casks were landed 
wet and all. more or less apparently damaged by 
water. The plaintiffs instituted their suit against the 
defendants on the Original Side of the late Chief 
Court of Lower Burma for damages. The defendants 
repudiated liability on the ground that no damage to 
the cement had occurred while on board their. ship 
and that whatever damage there was must have been 
caused before the cement was put on board. The 
plaintiffs’ suit have been decreed by the Trial Court 
the defendants preferred their present appeal. 

Leach—for the appellants. The condition of the 
hold on arrival of the vessel in Rangoon showed that 
the damage to the cement could not have been 
caused while the cement was .on board. In the 
first place the hold was found to be perfectly dry. 
The cement which had leaked from the casks and lay 
on the floor of the hold showed no sign of having 
come in contact with water. If water had got into 
the hold at any time during the voyage, the cement on 
the floor would have solidified, but as a.matter of 
fact it was ina fine powder Undamaged casks were 


found amongst those in the bottom and the second. 


tiers. If water had got into the hold, the whole of 
the casks on the bottom tier would have been affected. 
There was nothing amongst the other cargo in the 
hold which could have caused the damage. These 
facts precluded any possibility ot the damage having 
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occurred whilst the goods were on board. The 
explanation of the master of the vessel, namely, that 
-the damage must have been caused while the cement 
was lying in lighters in the Thames, was the most 
probable one. The water at Tilbury is salt water and 
it was salt water which had caused the damage 
-Even if the master’s explanation were not the correct 
one, it was sufficient if the appellants showed that 
the damage could not have been caused whilst the 
goods were on board. 


Paget—for the respondents. The bill of lading 
is primd facie evidence that the goods were shipped 
on board in good. order and condition, and it is con- 
sequently not incumbent on the plaintiffs to show 
either how or when the damage occurred (The Peter 
Der Grosse,'1 P.D., p. 414). It is for the defendants 
to show positively that the casks of cement were, in 
fact; damaged before they were received on board. 
They only attempt to do this by putting forward a 
theory which is admittedly a pure surmise on the 
part of the captain of the ship. It is inconceivable 
that if the casks had been damaged by water in the 
Thames, the dampness would not have been visible 
when the goods were shipped on board but would 
still have been visible immediately after unloading. 
The damage may equally have well occurred on board 
the ship. 


RoBINsoN, C.J., AND May OunG, J.—Messrs. Cowie 
& Co. shipped by the S.S. “ Derbyshire.”’ 2,000 
casks cf cement under a bill of lading (Exhibit 
A), the goods being consigned to themselves. The 
bill of lading states: ‘‘ Shipped in good order and 
condition . . . . andtobedelivered . . . in 
like good order and condition . . . .: at the Port 
of Rangoon ” It is a clean bill of lading and 
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-affords primary evidence that ihe goods, when shipped, 1923 


were not damaged. On arrival at Rangoon, 355 of — Bisy 
BROTHERS. 


these casks were landed wet and damaged, the cement . 
being solidified and unmerchantable. It is not denied (MESSRS 
that they were so damaged, nor is it-denied that the Cowm& Co. 


ship-owners are primd facie liable. It. is, however, Rosinsoy, 
urged that they are at liberty to go behind the bill ae 
of loading and prove, if they can, that the goods - were ais nase 
damaged before being loaded, and they seek to do 
this by showing that they were not, and could not 
have been, damaged while on board. 
I need only refer tothe case of The Peter Der 

Grosse (1). ‘Thas was a case in which the bill of 
lading contained in the margin the words “Weight, 
contents, and value unknown,” and it was held that 
the bill of lading fairly construed, and giving all due 
weight to the legal effect of the marginal note the 
result was ‘‘that apparentiy, and so: faras met the 
eye, and externally, they were placed in good order 
on board this ship. Well, then, if that be sc, if the 
plaintiffs have shown. by primd facie evidence that, 
having put these bales and bags in good order on 
board the ship, they were taken out in bad order both 
externally and leis I agree with the observation 
which was made that it is not incumbent on them 
to show either how or when the damage was done. 
It is for the defendants to displace the evidence, which 
certainly shows that it did not occur from any internal 
mischief inherentlin the feathers or the down, and was 
not one which had any external appearance when they 
were put on board the ship.” : 

_ The question for decision, therefore, is whether 
these casks, when loaded, were already damaged and 
the onus of ‘establishing that is on the ship-owners. 
There is no evidence, beyond the bill of loading, as to 


— 


(1) 1 English Law Reports (Prob. Division), p. 144. 
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the condition of these casks when loaded. They had: 
been loaded under the supervision of a Mr. Green, 
who was then the chief officer of the ship. On 
arrival of the ship at Rangoon, the captain made a. 
protest before a Notary Public that the ship -had 
encountered very heavy weather both-in the Atlantic 
and in the Mediterranean. The fact that these casks 
were damaged was known immediately and was reported 
immediately. There can be no doubt that the agents. 
of the ship-owners had notice that a claim would be 
made in respect of them, and, presumably, they would 
have consulted the captain and the ship’s officers as: 
to what defence there was to the claim. Whether 
they did so or not does not appear ; but, on the claim 
being made, their counsel stated that they could not. 
advise on the materials then before them whether or 
not the ship was liable. The letter (Exhibit G, dated 
the 25th March 1920) does remark that the captain . 
had made a protest, but that he unfortunately confined. 
himself to stating that the ship had experienced very 
heavy weather in the Atlantic and Mediterranean. On 
the return of the ‘vessel after its next voyage, they 


- wrote in Exhibit H, dated the 7th July 1920, that they 


had had an opportunity of interviewing the captain 
of the ship and had ascertained that no damage to 
the cement had occurred during shipment, that what- 
ever damage there was must have been caused before 
the cement was put on board, and that they, there- 
fore, repudiated liability. 

The evidence of Mr. Green, who supervised the 
loading of these casks, has not been taken, the reason 
being that he had since left the service of the ship- 
owners and his whereabouts were unknown. But there 
is no explanation as to why his evidence was not 
taken on commission or otherwise before he left the 
ship-owner’s service. | 
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It is not suggested that the casks were damaged owing 
to the very heavy weather that had been experienced 
early in the voyage ; that was not put forward in the 
first instance, and could not well be put forward later. 
And the suggestion made now is that these casks were 
loaded at Tilbury ; that they were loaded from barges, 
‘which have very little free-board ; and that, as the 
Thames is often rough and choppy, it is possible thats 
_in bringing them to the ship, the barges shipped salt- 
water which caused the damage which now exists. 

It is said by the captain that casks which have 
been thus wetted would dry very quickly in a dry 
atmosphere, and that they would show no external 
marks of having been wetted if not loaded very shortly 
after arrival at the ship, and it is suggested that, had 
they been damaged in this way, they might thus have 
easily been accepted as “in good order and condition.” 
So far as this suggestion is concerned, it is to bé noted 
that this is little more than a suggestion. Itis only a 
bare possibility. There is no proof that the casks met 
with any rough weather in the Thames or that the 
barges shipped water,.and it must remain a mere 
suggestion and cannot amount to proof of any sort 
that these casks were damaged in this way before 
being loaded. - 

There is evidence, no doubt, that the hold of the 
ship in which these casks had been stowed was perfectly 
dry on the arrival of the ship at Rangoon ; and, further, 
that there was a considerable quantity of powdered 
cement lying perfectly dry at the bottom of the hold, 
There is evidence that the hold was tested regularly 
andin the ordinary course, and that no report was 
made that there was any water init. The paper inside 
the casks was chemicaliy tested and was found to 
have been wetted by salt-water. It is not even shown 
to any degree of certainty. in what’ part of the hold 
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and in what manner, these casks were loaded. It is 
said that they were in a compartment by themselves, 
separated from the rest of the hold by the casing of 
the engine shaft, and it may be accepted as proved 
that the damaged casks were in the two bottom tiers ; 
the whole consignment being stowed in five fiers. 
But it is not all the casks in the. two bottom tiers 
that are damaged, and it is not shown what was the 
position of the damaged casks in these two lower tiers. 

There is no question, and the evidence for the 
ship-owners themselves shows, that, when the casks 
were taken out, they were stained ; that staining was 
obvious ; that anybody could see the staining looking 


at the casks ; and that the stains were damp stains ; 
and, in writing to the ship-owners, Mr. Mathew 


described the cement as “landed externally wet.” 
The suggestion is that, having been wetted before 
being loaded, these casks would begin sweating when 
unloaded in the damp atmosphere of Rangoon. They 
were landed in February. : 

It is suggested that it was the casks near the top 
of the barges that were damaged ; and the fact tha 
these topmost casks would be stowed at the bottom 
of the hold, and that the two last tiers alone contained 
damaged casks, supports the suggestion that they were 
wetted while in the barges. 

Mz.- Russell, Marine Surveyor, in his Survey Report 
stated that the casks were ail more or less damaged 
with water, and the Survey Report by Lloyd’s Agents 
is to the effect that;,the casks were all more or less 
outwardly damaged, apparently by water. 

. Considering, therefore, the evidence as a whole, we 
are unable to find that the ship-owners have discharged 
the burden that was on them. In our opinion, the 
evidence merely sets up theories which do not displace 
the onus. The ship had encountered very bad weather 
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and, on the face of the clean bill of lading and the 
total absence of any evidence as to the condition of 
the casks when loaded, we do not think that the 
suggestions put forward amount to any proof that 
the casks were- loaded in a damaged condition, but 
in a condition which the ship-owners could not have 
discovered by any external examination. 

The decree of the Court below will be confirmed, 
and this appeal must stand dismissed with costs 


throughout. 


APPELLATE CIVIL. 
Sir, Before Sir Sydiey Robinson, Kt, Chief Jurice, and Mr, Justice Beasley, 
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Presidency Towns Insolvency Act (III of 1909), section 52 (2) (c)\—Govods in the 


possession, order, or disposition of the Insolvent by the consent and permis- 
sion ofthe true Gioner, at the time the former was adjudicated insolvent— 
Effect of ademand for possession of the goods by the trueowuer, by notice and 
by a suit prior to or simultaneotulsy with the insolvency. ; 

Where on the 4th April 1919, the insolvent hypothecated goods lying in his 
Shop to the respondent, and by notice given onthe 7th june 1921, demand fo; 
the sum due on the goods hypothecated was made, followed on the 9th June 
192i by a suit for the recovery of the amount due with interest and for a 
declaration that the goods had been hypothecated to secure payment of the sum. 
the insclvent being adjudicated on the same day, it was eld that section 52 (¢) 
of the Presidency Town Insolvency Act did not apply. 

Smith v. Topping, 110 English Reports 939 ; In reS, J.Esilck, L.R. 4 Ch, 
D. 196; Ex parte Ward, L.R. 8 Ch. Appeals 144, In re Ambrose Summers, 
LLL.R. 23 Cal. $92; Puninthavilu Mudaliar v. Bhashyam; Ayyangar, 1.L.R. 25 
Mad. 406, Exparte Union Bank of Manchester, L.R.12 Eq. 354—referred to 
and followe:t, é 

Brewin v. Short, 119; English Reports 466 ; Jn ve Murray, 1.L R. 3 Cal. 58; 
In ve T.H. Marshaul,1.L.R. Cal. 421—distinguished. 

me ate el PN ee Se ee 

* Civil First Appeal No. 112 of 1922 against the Judgment and decree o1 the 

late Chief Court of Lower Burma passed in its Original Jurisdiction. 
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The respondent’s suit against one T.K.Fakeer M 
having been decreed by the Chief Court of L« 
Burma in its Original Jurisdiction (RUTLEDGE, J.) 
Official Assignee preferred an appeal against the s 
which was heard bya Bench of the High Cou 
Judicature at Rangoon in its Appellate Jurisdic 


' (Ropinson, C.J., and BEasey, J.). The facts as fc 


by the learned Chief Justice were the following, 
The respondent was the  guarantee-broke: 
Messrs. George Gillespie & Co.. The defendant \ 
was subsequently adjudicated an insolvent owed 
firm over Rs. 27,000, and the respondent had | 
owing to his undertaking, to pay this amc 
to the firm. By a document (Exhibit A), di 
the 4th of April 1919, the insolvent execute 
deed of hypothecation in favour of the respond 
pledging to him “all the goods lying in our sl 
in Merchant Street or elsewhere and other goods 
may be bought during the continuance of this ss 
rity.” The insolvent also therein undertook not 
hand over the said goods to. anyone else un 
he had paid up the amount due dnd owing 
the firm, And it further provides thatin case 
insolvent should to do so, the respondent shc 
be entitled to recover the same by taking posses: 
of the goods and realizing the same at his discret: 
Cn the 7th ofJune 1921, the respondent’s cou: 
wrote a letter (Exhibit B) pointing out the guarar 


-and the fact that Payment had been made on be: 


to the insolvent ‘under that guarantee, and ..c 
tinuing :-—“ Our client has already demanded pos 
sion of the hypoihecated assets in order to enz 
him to pay for the goods taken on credit by you, 

you refused to give such possession. We now dem: 
immediate payment of the sum of Rs. 27,214-: 
which our client has paid on your account. Fail 
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‘payment on delivery of this letter and presentation 
of the relative promissory notes we demand immediate 
possession of the hypothecated assets . . <* 
On the following day an affidavit (Exhibit D) was 
sworn in support of an application for the appoint- 
ment of a Receiver, setting out that possession: had 
been demanded but that the insolvent refused to 
give possession or to pay the sum due. On the 9th 
of June 1921, the present suit was instituted for 
¥ecovery of the amount due with interest ; and for a 
declaration that the goods had been hypothecated to 
secure payment of this sum;and for various other 


reliefs. On the 9th of June 1921 also, the insolvent was: 


adjudicated, and the Official Assignee took possession 
of the stoek-in-trade and realised the same. The 
learned Judge on the Original Side having given the 
plaintiff a decree declaring that the plaintiff had a 
first charge on the sale proceeds of stock-in-trade, 
the Official Assignee preferred his present appeal. 

Mr. Das—for appellant. 

Mr. Leach—for respondent. 


ROBINSON, C.J.—The present appeal deals* with | 


the right interpretation of section 52 (2) (c) of tne 
Presidency Towns Insolvency Act. By this clause, 
there are included in the property of the insolvent 
‘Call goods being at the commencement of the insol- 
vency in the possession, order ar disposition of the 
insolvent, in his trade or business by the consent and 
permission of the true owner, under such circum- 
stances that he is the reputed owner thereof.” 


It is not contested before us that the insolvent is 
not to be regarded as the reputed owner of these 
goods, nor that the respondent must not be regarded 
as the true owner of them. The question that is 
argued before us is whether, in fact, these particular 
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goods were in the possession, order, or disposition of 
the insolvent by the consent and permission of the true 
owner at the time the former was adjudicated insolvent, 

The question is whether, by making a demand for 
possession of the goods which was refused, and in 
particular by ‘the letter of the 7th of June 1921, 
these goods did not cease to be in the possession, 
order, or disposition of the insolvent with the consent 
of the true owner. * 

We have been referred’ to a large number of 
English Authorities, but it is only necessary to deal 


with those which relate ‘to goods. In Smith v. Top- 
ping (1), the plaintiff was the true owner of three 
‘pipes and three hogsheads of wine. This wine had 


been deposited by the plaintiff in the cellars of the 
bankrupt and had remained in his possession as the 
reputed owner with theconsent and permission of 
the plaintiff, the true owner. Hearing that the insol- 
vent was in difficulties, the plaintiff's clerk went to 
the respondent’s house and. demanded the wine. 
The insolvent was at the time absent,, but later in the 
day, the clerk made a further demand from the 


-insolvent himself. The insolvent refused to give 


possession of the wine, and on the following day the 
committed an act of bankruptcy. It was held that 
his demand for possession was sufficient to establish 
that thereafier the wine did not remain in the 
possession of the reputed owner by the consent and 
permission of the true owner. In In re S. J. Eslick 
(2), Eslick carried on business in Dean Street and 
resided in Seymour Sireet. He executeda bill of 
sale of his stock-in-trade in his shop and _ his furniture 
in his dwelling-house to secure a debt. An agent 
of the bill-of-sale holder took possession of. the stock- 


(1) 110 English Reports, p. 939. 
(2) Law. Reports, 4 Ch.D., p, 496. 
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in-trade just before the debtor filed a liquidation 
petition. but he did not take possession of the furni- 
ture until after he had received notice of the filing 
of the petition. It was held that the taking posses- 
sion of the stock-in-trade was sufficient to show that 
the consent of the true owner to the furniture 
remaining in the possession of the reputed owner had 
‘been withdrawn, and that, therefore, the property was 
not part of the property of the insolvent. In Ex parte 
Ward (3) one W bought from C whisky in bond, to 
remain in bond to C’s order rent free for twelve 
months, after which warehouse rent was to be paid. 
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The whisky lay to C’s order at a dock warehouse. On © 


the 19th of February 1872 W wrote to C directing 


him to forward a specified hogshead of the whisky, . 


and enclosing a cheque of sufficient amount to pay duty 
and clear the whisky. On the 26th C filed a petition 
for liquidation, having retained the cheque, without 
paying the duty or in any way complying with W’s 
directions. In the course of the judgment, Sir G. 
Mellish, L.J., said : “The question then is, was it at 
the time of the bankruptcy within the order and 
disposition of the bankrupts with the consent of the 
true owner? Itis clear Law, as laid down in Sw1ith v. 
Topping and other cases, that if the true owner bond 
fide demands possession with a view of taking posses- 
sion before the bankruptcy, though from no fault 
of his own he fails to get it, the goods are not within 
the possession of the bankrupt with his consent.” 
In Brewin v. Shert (4) it was held that a mere 
intention to demand the goods and to get possession 


of thei is not sufhcient. But, if before the date of: 


the fiat, and before notice of an act of bankruptcy, 
the true owner had bond fide demanded possession 


(3) Law Reports, 8 Ch. Appeals, p. 144 
(4) 119 English Reports, p.466. 
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of the goods and communicated with the bankrupt, 
he had done that which would show that the goods 
did not remain in the bankrupt’s possession, order, 
or disposition, with his consent and permission. 

The provisions of the English Bankruptcy Law 
are verbatim the same as the section with which we 
have to deal. We have been referred to certain 
Indian Rulings, and it has been argued that the 
reason for this provision of the Bankruptcy Law is 
that, where a man allows another to be in possession 
of his property, so that he would be regarded as the 
owner thereof, and thereby enables him to obtain 
credit, he must bear the loss of his property in favour 
of those who have been led to give the insolvent 
credit. And it is urged that a mere letter of demand 
which would be known to no one but the true 
owner and the reputed owner, is not sufficient to 
justify the true owner retaining his property and 
depriving those who have been let to give credit on 
‘tthe strength of the reputed ownership of the benefits 
.of the proceeds thereof. In In re Murray (5 the 
-facts were very difierent to those‘in the case before 
-us. No reference was made to these English Author- 
-ities, but the case is clearly distinguishable in that 
“jt was held that the insolvents there was not only the 
‘reputed but also the real owner of the chattels in 


-question. This provision of the law, therefore, could 
‘notapply. But, in any case, I must say, with the 
_greatest respect, that I shotld hesitate, without much 


further consideration, in agreeing with this decision, in 


~view of whatis undoubtedly the interpretation placed 
-upon this provision of law by the Courts in England. 


‘The facts in In re T. H. Marshall (6) were also entirely 
different.: That decision proceeded merely on the 


(5) LLR. 3 Cal.,p 68. 
(6) LL.R, 7 Cal, p. 421. 
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ground that the property was in the order and 
disposition of. the insolvent, and that it would be 
unjust to apply the proceeds of these goods to satisfy 


_ the assignment to Mr. Boileau, which, he himself says 


‘was hept-secret. In In re Ambrose Summers (7), 


where a letter of hypothecation, very similar to - 


Exhibit A in the present case, had been executed 
but without hypothecating any future goods that 
might be bought, the true owner actually attempted 


to take possession of the goods but was resisted by 


the insolvent; he then placed durwans at the entrance 
of the insolvent’s business premises. And it was 
held that enough was done to show that the business 
vr stock-in-trade of the insolvent was not in the order 
and disposition of the insolvent at the date of his 
ansolvency with the consent of the true owner. It 
was further held that the charge could only take 


effect upon the existing assets of the RUERICeS at the 


time it was made. 

The action by the true owner in “this case was 
certainly more than that taken by the true owner in 
the appeal before us, but in the other respects the 
authority follows the English decisions. 

In Puninthavelu Mudaliar v. Bhashyam Ayyangar 
8) it was held that a charge holder is as much the 
substantial owner of and has as substantial an interest 
in the goods and chattels as a mortgagee thereof, and 
that, if either allows the mortgagor or the person 
creating the charge to remain in possession, under 


circumstances which will lead to his being the reputed 
owner and to his being enabled to command credit 
‘thereby he will be estopped from asserting his sub- 
‘stantial interest or ownership in the property as against 
the Official Assignee. And further, that a debt is taken 


(7) 1.L.R. 23 Cal. p. 592. 
(8) I.L.R. 25 Mad, p. 406. 
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out of the order and disposition of an insolvent if 
2 suit be brought to enforce a charge upon the debt 
prior to his adjudication. 

The India Authorities, therefore, are not of great 
assistance in the decision of the present appeal. That 
an equitable mortgagee is the true owner to -the 
extent of his interest was laid down in Ex parte Union 
Bank of Manchester (9). In In re S. J. Eslick it 
was pointed out that the pertinent words of the 
section are “by the consent and permission of the 
true owner.” So long as the reputed owner is in 
possession with that consent and permisson, and if 
he is so at the time of the insolvency, the goods will 
pass to the Official Assignee for the benefit of all the 
creditors. But, if prior to the insolvency, the true 
owner withdraws that consent and communicates that 
withdrawal to the insolvent, the goods. can no longer 
be said to bein the possession, order, or disposition. 
of the reputed owner so as to pass them to the Official 
Assignee. ; 

In the present case, the consent which had origin- 
ally been given was expressly withdrawn, and a suit 
had been filed before the insolvency or simultaneously 
with it. And on the authorities referred. to above, 
I am clearly of opinion that it must be held that 
section 52 (2) (c) does not apply to the case. 

The decision of the Court below was correct and. 
must be confirmed, and this appeal is dismissed with 
costs throughout. 


BeasLy, J.—I concur. 





(9) Law Reports, 12 Eq. p. 354. 
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APPLELATE CIVIL. 
Before the Hon'ble Mr. Justice Heald and the Hon'ble Mr. Justice Lentaigne. 


.MAUNG..PO. MAUNG..AND ONE 1923 
v. Abl. 4. 
MA PYIT YA (alias) MA THEIN TIN.* 


Chinese-Buddhist Customary Law—Right of Chinese-Buddhist widow in her hus- 
band's estute~The respective rights of her sccond hushand and her children 
of the former marriage in her estate—Chinese widow's remarriage legal— 
Cohabstation in the absence of any legal impediment raises a presumption 
of marriage—Marriage does not change nationality of wife. 

- Held, where both the parties toa marriage are Chinese, the law of inherit- 
ance applicable is the Chinese Customary law and the rule is that when a man 
dies leaving a widow and children, the widow has a right to administer his 
estate and to be maintained out of it and she has aJso a claim on his estate for 
provision for her funeral ; his property however, vests notin her, bat in his 
- pchildren. : ; : 

Held also, that remarriage of a Chinese widow, after the period of mourning 
being permissible, cohabitation raises a presumption of marriage. 

Held also, that the law to be applied to the esstate of a Chinese Buddhist 
woman is the customary Chinese Law and that her husband is entitled to all 
the property which belonged to her at the time of the marriage as well asto all 
that was acquired after the marriage. 

Ma Siv. Hok Hu, 13 B.L.T.9and Ma Tiein Shein v. Ah Shein, 8. L.B R- 
222—dissented from. ‘ 

Hong Ku v. Ma Thein, $.J.135 and Pai Beng Teng v. Ko Mang,2L. \R- 

261 --distin guished. 

Fone Lan v. Ma Gyee,2 L.B.R, 915 ; Sei Kyiv. Ma E,8 L. B.R. 399: 
Ma Pwav, YujLwai, 8 L.B.R. 404 ; Kyin Wet v. Ma Gyok, 9 L.B,R.179—referred 
to. 

Parker, Comparative Chinese Family Law (1879) ; Alabaster, Notes ang 

Consmentaries on Chinese Criminal Law (1899) ; Jernigan, Chinain Law and 

‘Commerce (1905) ; Broadbent's Mollendorpt (1911)—referre:d to. 


- One Ma Sona, a Chinese woman professing the 
Buddhist faith, now deceased, was married.twice, the 
first husband being a Chinaman professing the 
Buddhist religion and the second husband being a 
Shan. By the first marriage, she had a daughter, the 


* Civil First Appeal No. 192 of 1921 against the judgment and decree of the 
District Court of Pegu in Civil Regular No. 56 of 1920. 


162 


1923 


MAuwnc Po 
MAUNG 


Vv. 
Ma PyiT Ya. 


INDIAN LAW REPORTS. { Vor. I 


respondent in this appeal. After the period of mourn- 
ing for her first husband, she married the first 
appellant and by him had a daughter who is the 
second appellant. 

After her death the first appellant executed a deed 
of partition purporting to embody an oral award in 
an alleged arbitration between himself and thé 
Tespondent. He further applied to have the oral 
award filed in Court but was not successful. 

The appellants then filed a suit against the respond- 
ent in the District Court of Pegu either for a decree 
in accordance with the award or the partition deed 
or in the alternative for the administration by the 


Court of Ma Sonna’s estate and for the recovery of 


their shares therein. 

The Court of First Instance held that the respond- 
ent was entitled to the whole of the property which 
came to Ma Sonna from her first husband; that there 
was valid marriage between Ma Sonna and the first 
appellant and that of the property acquired by Ma 
Sonna subsequently-to the death of her first husband 
the two appellants and the respondent were entitled 
to one-third each. 

From this judgment and decree. the appellants: 
appeal to the High Court and the respondent also 
filed cross objections to the finding that Ma Sonna. 
was the first appellant’s wife and to the money Sac 
passed in his favour. 

Ba Si—for appellants. Cohabitation for a long 
period between a Chinese Buddhist man and a Burmese 
Buddhist woman raises.a presumption of marriage, 
see Sein Kyi v. Ma E,-8 L.B.R. 399, Here, there 
was cohabitation for some time between a Burmese 
Buddhist man and Chinese Buddhist woman. The 
same ruling should apply, see also the ruling at % 
Burma Law Timés 81. A Chinese Buddhist widow 
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is entitled to one-third of her husband’s estate ag 
against the two-thirds share of the children of the 
marriage, see Ma Thein Shein v. Ah Shein, 8 L.B.R, 
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quoted by the Lower Court were earlier ‘han 
these and must be considered over-ruled by these. 
The dicta in Gyan Shi v. Kin Twe, 10 L.B.R. 23, and 
Ma Shwe Thit v. Maung Kin and one, 11 B.L.T. 
224, are obiter and not binding on this. Court, The 
latest ruling is Ma Si v. Hok Hu, 13 B.L.T. 9, and 
under it the widow gets one-third of the husband’s 
estate. The second husband is a Burman Buddhist 
and by marriage with him the wife became a Burman 
Buddhist ; and the shares allowed, namely, one- 
third to the daughter by the first marriage, one-third 
to the daughter by the second marriage and one- 
third to the widower, are wrong. 

Sir Robert Giles—for the respondent. The evi- 


dence shows that Ma Sonna remained a Chinese 


Buddhist after her alleged marriage with the first 
appellant und this inference from the evidence has 
not been impugned. There is no authority for the 
proposition that marriage changes the “nationality, 
Even assuming there was a valid marriage in this 
case, it was one between a Eurnian Buddhist man 
and a Chinese Buddhist woman ; and the devolution 
of her estate must follow her personal law, without 
reference to that of her husband, see Succession Act 
which shows devolution of the estate depends on the 
religion. Ma Sonna’s estate therefore must be divided 
according to the Chinese Buddhist Law. But what 
was her estate ? The estate of her deceased husband 
was not her estate ; the child of the marriage would be 
entitled to the whole of the father’s estate subject to 
the widow’s right of maintenance. The widow could 
not make any profit out of it. 
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In Ma Thein Sheinv. Ah Shein, 8 L.B.R. 222, 
there was stated to be an absence of evidence as to 


the Chinese Customary Law ; so, justice. equity and 


good conscience were introduced. In Ma Si v. Hok 
Hu, 13 B.L.T.9, also the decision was expressly in 
the absence of any evidence as to the customary 


law. Gyan Shi v. Kin Twe, 10 L.B.R. 23; Ma Pwa 


v. Yu Lwai, 9 -B.L.T. 187, and Ma Shwe Thit v. 
Maung Kyin and one, 11 B.L.T. 224, are in my 
favour. The decision in Ma Si v. Hok Hu is sub- 
sequent- to them but it is wrong, See Broadbent’s 
“Mollendorpt,” page 15 ; see Vaughan’s ‘Manners 
and Customs of the Chinese in the Straits” ; Parker’s 
“‘Essay on Chinese Family Law,” at pages 7,.9 and 
18 ; Alabaster’s ‘‘ Notes on Chinese Criminal Law,” 
and Jernigan’s “China in Law and Commerce.” 
The so-called marriage does not fulfil the require- 


ments of even the Burmese Buddhist Law. Further 


the dicta of Fox, C.J., in Sein Kyiv. Ma E, 8 LB.R. 
399, were obiter and his decision was diametri- 
cally opposed to his dicla, see top of page 401 of 
the same report, The dicta are bad law and in any 
case not binding on this Court. The fallacy is that 
there is a law of the land as regards marriage. But 
there is none. There 1s a Christian Marriage Act, a 
Parsi Marriage Act, Hindu Law, Mahomedan Law, 
Burmese Buddhist Law, etc. There is no law of the 
land but there are the personal laws of the parties. 
For a mixed marriage to be valid, the personal laws. 
of both parties must be fulfilled. Consider marriages 
of Europeans and -Mohamedans with Burmans. . 
The woman here was a Chinese Buddhist and her 
estate must follow Chinese Buddhist Law ; and accord- 
ing to that law, there would be no marriage on the 
evidence and that law therefore would recognize no 
husband here. If the dicta of Fox, C.J., in Sein 
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Kyi v. Ma E, 8 L.B.R.. 399, were followed generally, 
it would affect the mixed Burman marriages with 
Hindus and Mohamedans. 

Ba Si—in reply. The Chinese Souatoneey ‘Law 
tefers to conditions in China. Women are held in_ 
low regard there. Here they are almost like Bur- 
mans and the equitable rule of one-third share for 
the widow should be foliowed. 


HEALD, J.—Appellant’s case was that Ma Sonna, a 
Chinese woman, who was the widow of a Chinaman by 
whom she had one child, the respondent, became a 
‘Burmese Buddhist and married the first appellant 
who is a Burmese Buddhist, that the second ‘appellant 
was the child of that union, that disputes had arisen 
- ‘between the parties and had been referred to arbitra- 
tion, that as a result of the arbitration a deed of 
partition had been executed, that respondent had 
dishonestly and fraudulently taken possession of the 
properties left by Ma Sonna, and refused to recog- 
nise the arbitration and partition, that appellants had 
applied unsuccessfully to have the arbitrator’s award, 
‘which was verbal filed in Court, and that they were 
entitled either to have a decree in accordance with 
the award or the partition-deed, or else to have Ma 
Sonna’s estate administered by the Court and to 
‘receive their shares of that estate. 

Respondent, who is a girl of eleven years of age 
represented by a. guardian ad litem, filed a written 
statement denying that her mother ever became a 
Burmese Buddhist or married the first appellant and 
claiming that she was Ma Sonna’s sole heir. She allegea 
‘that the first appellant had dishonestly and fraudulently 
taken possession of certain properties belonging to Ma 
Sonna’s estate. She denied that there was any 
arbitration or partition such as appellants alleged, but 
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she admitted that appellants had attempted to get am 
alleged award filed in Court and said that even on: 
appellant’s case that award was invalid and would be: 
detrimental to her interests. 

It was common ground that Ma Sonna’s previous. 


husband was a Chinaman who followed the Buddhist 


religion as praciised by Chinamen, and that Ma. 
Sonna was a Chinese woman who, at any raté while 
she was married to her Chinese husband, followed 
the same religion. 

The Court found that Ma Sonna was a Chinese 


‘Buddhist up to the time of her death and that she 


never became a Burmese Buddhist. It found never- 
theless that there was a valid marriage between the 
first appellant and Ma Sonna and that! appellants were 


entitled to share with respondent in the property left 


by Ma Sonna. It found further that of the property 
which came to Ma Sonna from her Chinese husband 
the second appellant was entitled to one-third and 
respondent to two-thirds and that of property 
subsequently acquired by Ma Sonna appellants were 
entitled to one-third each and respondent to one-third. 

Respondent applied for a review of judgment and 
on that review the Court altered its finding and held 
that respondent was entitled to the whole and not to 


only two-thirds of the property which came from 


the Chinese husband. 

The Court then proceeded to enquire which pro- 
perties came from the Chinese husband and which 
belonged to Ma Sonna herself, and in the result 


‘gave appellants a decree for Rs. 1,000 and respondent 


a decree for possession of a house and a safe. 
Appellants appeal on the ground that Ma Sonna 
was a Burmese Buddhist at the time of her death and 
that under Burmese Buddhist Law they were entitled 
to seven-eighths of her estate or if Chinese Law should 
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be applied the first appellant, being her husband, 
should get the whole of it, that Ma Sonna was 
entitled to inherit all her Chinese husband’s property, 
-that the alteration in its judgment which the Court 
made_on review was.mistaken, that its decision, that 
respondent was entitled to the whole of the property 
which came from her father was wrong, that the 
-second appellant’s interest in the various properties was 
not properly considered and that the decision was 
unfair to her, that the appellants’ classification of the 
property should have been accepted, and that a 
money decree ought not to have been given. 

Respondent filed a cross-objection ito the Court’s 
finding that Ma Sonna was the first appellant’s 
‘wife, and tothe money decree in his favour. 

The appeal has been argued in this Court 
almost entirely on the question of what law ought 
to be applied, but it is necessary to consider also 
what are the facts to which that law is to be applied. 

It cannot be contested that a Chinese widow 
can marry again (1), at any rate after the period of 
mourning for her first husband has elapsed, and it is 
not suggested that Ma Sonna married the first appellant 
within three years of her Chinese husbands’s death. 
There was therefore no impediment on her side to a 
legal marriage with the first appellant, and no impedi- 
ment on his side has been alleged. Cohabitation over 
a period of years where there is no impediment to 
marriage raises a presumption of marriage and in this 
case such cohabitation is admitted and although Ma 
Sonna- may have been ashamed of her connection 
with the first appellant, second marriages of widows. 
being regarded by the Chinese as disreputabie, I am 





(1) Parker, Comparative Chinese Family La-w (1879), ps ; Alabaster, Notes: 
and Commentaries on Chinese Criminal daw (1899), p.182 ; Jernigan, China in 
Law and Commerce (1905), pp..118, 122 ; Broadbent's Mollendorpt (1921), p. 28.. 
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of opinion that the Lower Court was right in finding 
on the evidence that there was a legal marriage. 

The Lower Court was also right in finding that it 
was not proved that Ma Sonna, who was Chinese ‘by 
birth and was admittedly already a Buddhist by 
religion ever became a Burmese Buddhist. Being 
already a Buddhist there was no reason why she should 
change her religion, and I know of no authority for 
the suggestion that the mere fact of her marriage to 
a Burman altered her -nationality from Chinese to 
Burmese. . | 7 

It appears from the works of Jernigan and 


Alabaster (2) that according to the Chinese Customary 


Law the rule of inheritance is that when-a man dies 
his property, real and personal, is equally divided 
among all his sons, that daughters succeed only when 
there are no sons, and that the widow succeeds ofily 
when there are neither sons nor daughters. If there 
are sons or daughters the widow has only a right to 
administer the estate and-to be maintained out of it 
and a claim on the estate for provision’ for her 
funeral, but -the property vests not in her but in the 
children. 

But the rule that the widow does not inherit has 
not hitherto been adopted in the Courts in this 
country. | : 

The latest decision on the subject is the case of 
Ma Si v. Hok Hu (3) where the widow received a 
one-third share of the husband’s estate, but in that 
case the right to that share was not considered but 
was assumed without argument for the purposes of 
the appeal presumably on the strength of the earlier 
ruling in Ma Thein Shein v. Ah Shein (4) where it 





= 
(2) Jernigan, op. cit., pp. 144-146 ; Alabaster, op. cit., pp. 578, 584, 582. 
: (3) 13 B.L.T. 9. - (4) 8 L.B.R. 222. ; 
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was said that there appeared to be no written law 
on the subject of inheritance among Chinese Buddhists 
and that the case had to be decided according to the 
somewhat meagre oral evidence produced in the case, 
and the actual .decision of the Court was in the 
following words : “‘ In the absence of definite evidence 
I think we may proceed according to justice, equity 
and good conscience and we shall not be far wrong 
in awarding the widow a third share which is the 
share she would have received if the Indian Succes- 
sion Act were the law applicable to the case.” It is 
clear that that ruling was not a decision that under 
Chinese @ustomary Law the widow’s share is one- 
third. It merely said that in the absence of definite 
evidence as to the Chinese law of inheritance the 
Courts might be guided by justice, equity, and good 
conscience and that under the circumstances the 
principles of division laid down in the Indian 
Succession Act might suitably be followed. It does 
not appear that the authorities on Chinese Customary 
Law which have been cited above were brought to 
the notice of the Court, and if they had been I have 
little doubt that the Court would have followed them. 
There seems to be no reasonto doubt that under 
Chinese Customary Law the widow, in a case where 
there are children, is not entitled to any actual share 
in the husband’s estate, and I would hold that in 
the present case where both parties to the first 
marriage were Chinese and were subject to Chinese 
Customary Law, Ma Sonna was not entitled to any 
share of the properiy left by her Chinese husband, 
and that the respondent was entitled to the whole of 
that property subject of curse to her mother’s claims 
to administer the estate and to be maintained and 
buried at its expense, which claims cannot now 
arise since the mother is dead and buried and as the 
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estate was in her possession she was presumably in 
her lifetime maintained and at her death buried at 
its expense. 

There remain the questions of the property which 
was acquired by Ma Sonna after the Chinese hus-- 
band’s death and before the marriage with the first 
appellant and of the property acquired during that 
marriage. 

As for property belonging to Ma Sonna which she 


brought to the marriage with the first appellant, it .. 
seems clear that if she had married a Chinaman it: - 


would normally have become the property of her 
husband, though special provision might have been 
made for it in the marriage contract (5). But she 
did not marry a Chinaman, and it is necessary to. 
decide what law should be applied to the case. 

The case of Hong Ku v. Ma Thin (6) concerned . 
the estate of a Chinaman who died in Burma, but it: 
does not help us because in that case it was held 
that it was not proved that the deceased was a 
Buddhist, while in the present case it is admitted 
that Ma Sonna was a Buddhist. 

In Fone Lan v. Ma Gyee (7) which was a suit 
by a person who alleged herself to be the adopted 
daughter of a Chinese Buddhist who had married a 
Burmese Buddhist woman, it was held that the law 
to be applied .was the law applicable to Chinese 
Buddhists ‘‘in, accordance with the principle of the 
decisions of the Courts in India to accord to the 
oriental whose estate is in question the rules of 
succession applicable to one of his class dying in his 
own country.” Inthatcase also I may note it was 
admitted that the widow was entitled to share in the 
husband’s inheritance, but it was also said that there 


(5) Jernigan, p, 120 ; Broadbent, pp. 19, 20. (6) Selected Judgments 135. 
(7) 2 L.B.R..95. 
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does not appear to be any written law on thé subject 
.of succession in China and therefore the law. appli- 
cable would be the Customary Law, which apparently 
-at that time was unknown. 

The case of Pai Beng..Teng v. Ko Mang (8) 
-concerned the estate of a Burmese woman who had 
‘married a Chinese husband, but the Chinaman was 
not a Buddhist and it was doubtful whether or not 
-the Burmese woman was. In that case it was said 
Ahat because the deceased . was either a Mahomedan 
or a Buddhist succession to her estate would not be 
governed -by -the provisions of the Succession Act 
unless those provisions became applicable’ by reason 
of the marriage, and that apparently they would not 
so become applicable, and the case was decided on 
‘the reasoning that whether the decision had to be 
according to justice, equity and good conscience, 
or according to what evidence there was of Chinese 
‘Customary Law, or according to Buddhist Law, the 
-widow, where there was no child, would succeed to 
her husband’s whole estate. That ruling is not of 
-much assistance in the present case where there are 
-children of two marriages. 

In the case of Ma Thein Shein v. Ah Shein (4) which 
‘has alreadly been mentioned the son of the Burmese 
.Buddhist first wife of a Chinese Buddhist, sued the 

Burmese Buddhist second wife and her daughter by 
the Chinese husband for his father’s estate, and was 
given a decree for two-thirds of the estate, the widow 
getting one-third. In that case no question of the 
widow’s subequent acquisitions arose. _ 

The case of Sein Kyi v. Ma E (9) is interesting 
not so much for the actual decision as for a remark 
:made by the learned Chief Justice, that in the case 





(8) 2 L.B.R. 261. (4) 8 L.B.R, 222, 
. (9) 8 L.B.R. 399. 


1923 


MavuNn6é Po 
MAUNG 


v. 
MA PyiT Ya. 


HEALD, J. 


172 


1923 


MAUNG Po 
Maunc 
i: 
Ma Pyir Ya. 


HFALp, J. 


INDIAN LAW REPORTS. [ Vou. I 


of a marriage between a Chinaman and a Burmese 
Buddhist woman there is primd facie no reason why 
the customary law of.the man should be applied in 
determining the validity of the marriage, and the 
customary law of the woman, utterly disregarded, at 
any rate up to and at the time of marriage. __ 

If in the present case the customary law of the 
woman is to be applied to. her property at the time 


of the marriage, then by, the marriage her property 


would ordinarily become the first appellant’s property. 

The case of Ma Pwa v. Yu Lwai (10) affirmed 
the principle that where the parties are Chinese 
Buddhists, as in the present case Ma Sonna and her 
Chinese husband admittedly were, the law to be 
applied to their property is the customary law 
of Chinese Buddhists so far as that law can be 
ascertained, and the same principle was affirmed again 
in the case of Kyin Weft v. Ma Gyok (11). 

From these rulings it would appear that the law 
to be applied to Ma Sonna’s estate would be the 
customary law of Chinese Buddhists and according 
to that law the first appellant as her husband would 
be entitled to all the property which belonged to her 
at the time of the marriage and to all which was 
acquired after the marriage, while the respondent 
would be entitled to the whole of the property which 
came from the Chinese father. 

I would therefore hold that the first appellant was 
entited to the whole estate of Ma Sonna, and that 
respondent was entitled to ihe property left by her 
father. ~ 

The appellants alleged in their appeal that their 
statement .of the properties left by the Chinese hus- 
band should have been accepted but the only item 
of property mentioned in argument as having been 

(10) $ L.B.R. 404. (11) 9 L.B.R. 179. 
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wrongly allotted was a house which Ma Sonna is said 
to have bought after her marriage with the first 
appellant, but put into her name and that of the 
“respondent, The Lower Court held that the fact that 
the house was put into respondent’s name, although 
she had already borne the second appellant to the first 
appellant, was an indication that Ma Sonna herself 
regarded the house as part of the Chinese husband’s 
‘estate and as belonging to respondent, and with that 
reasoning I entirely agree. The same consideration 
would apply to the land; which was similarly bought 
by Ma Sonna and put into respondent’s name. :I 
therefore see no reason to hold that the Lower Court’s 
decision on these points was mistaken and I would 
confirm it. 

It is now necessary to consider what decree should 
be passed. 


I have read carefully through the record and 


I am of opinion that so far as most of the moveable 
property is concerned it is impossible after this lapse 
of time to determine whether or not it is still in 
existence or what property represents it now. I do 
not doubt that the moveable properties foun! by the 
Lower Court to have been left by the Chinese husband 
were so left, but the money into which “they were 
converted was doubtless partly used by Ma Sonna for 
her own maintenance and for that of her children and 


partly invésted in the immoveable property which the. 


Lower Court found to be part of the Chinese husband’s 
estate. 

I would therefore make no order as tothe various 
arlicles of jewellery mentioned in the schedules, but 
would leave them in the possession of the parties who 
at present hold them, directing at the same time that 
respondent be entitled to redeem any jewellery 
pledged by Ma Sonna which has not yet been redeemed 
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As for the other. debts now due by and to.,Ma 
Sonna I would direct that the first appellant pay: ‘and 
recover them. 

As for the immoveable property there isa garden 
(described as Holding No. 41 of 1919- 20: which: was 
admittedly the property of the Chinese husband 
and is in the possession of respondent I would: give 
her a declaration thatit belongs to her. There 
is also’ a two-storeyed, house and its site (Hold- 
ing .No. 52 of 1919-20) which seems to have .been 
bought by Ma Sonna. before her marriage with:.the 
first appellant, and which. has-been found to belong 
to the Chinese husband’s estate. That property. is 
admittedly in the possession of the first appellant, 
and I would give respondent a declaration of her 
titl eand a decree for . possession as against the 
appellants. 

There is further a piece of paddy land (Holding 
No. 8 of 1919-20) which the Lower Court has found 


to belong to the estate of the Chinese husband. 


would accept that finding and give repondent a 


declaration of title to the land. 
As for the other holding of paddy lane (No... 16 


of 1919-20) I would accept the Trial Court’s finding 


and give the first appellant a declaration of title to it, 
The Trial Court apparently found that another 
house and site (Holding No. 49 of 1919-20) belonged 
to the Chinese husband’s estate and I would confirm 
that finding and.-give respondent a decree declaring 
her title to it. : 
Appellant seems to have made no claim in 
respect of the paddy land (Holding No. 8 of 1919-20) 


_ which is in tne possession of respondent, and::no 


decree is necessary. in respect of it. 
They are an iron safe and an almirah which were 


admittedly the property of the Chinese husband, .and 
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respondent should get a decree for possession of them 
“as against appellants. ar. . 
As a result of these findings I would pass a decree 
declaring the first appelant’s title. to Holding No. 16 
of 1919-20 in Bwetkyi East Kwin, Sabachon Circle, 
and- declaring the respondent’s title to Holding 
No.41 of 1919-20 in Dayemi Kwin, Daiku East Circle ; 
Holding No. 8 of 1919-20 in Kali North Kwin, 
Pyuntaza East Circle ; Holding No. 49:of -1919-20 in 
Yewaing Quarter, Daiku Town, and Holding: No. 52 
of 1919-20 in Zewaing Quarier, Daiku Town, together 
with any houses or buildings thereon ; requiring the 
appellants to deliver up. to respondent ‘possession 
of the said Holding No. 52 of 1919-20 together with 
the houses and buildings thereon, and also of the 
iron safe and almirah which. were admittedly the 
property of her father, and declaring that the first 
‘appellant has the right to recover all debts due to 
‘Ma Sonna and is liable to pay all debits due by her 
except debts due on pledges of jewellery, and that 
respondent is entitled to redeem and keep all jewellery 
pledged by Ma Sonna which has not yet been 
redeemed. 
As each side has been partly successful in the 
litigation I would order each side to pay its own costs 
throughout. ; 


LENTAIGNE, J.—I concur. 
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The Indian Limitation Act (dct 1X-of 1908)—Articles 142, 144, First Sciiedule, 
First Division —Right of a purchaser from a trespasser to tack to his ow 
fossession, the possession of his vendor. 


. Where a trespasser sells his claim to possession to a purchaser, he/d, that the- 
purcharer is entitled to tack his vendor's previous possession to his own posses~ 
sion for the purposes otf limitation and that: each subsequent purchaser of the 
claim or right to possession would have the similar right to tack the pre.. 
vious periods of his prodecessors in title 


The facts of the case and the previous litigation 
leading upto it are fully set out in the judgment of 
the High Court reported below. 

Villa—for the appellants. 

Barnabas—for the respondent. 


LENTAIGNE, J.—This is a_ second appeal filed on 
behalf of appellants-defendarits against the concur- 
rent decisions of the Subdivisional Court of Kyaiklat 
and the Divisional Court of Myaungmya, granting the 
plaintifi-respondent a decree for possession of holding 
No. 4 of 1918-19 of the Kakayan Kwin measuring 
111°31 acres or thereabouts. ; 

It is admitted that in 1902 one Ma Pwa Shin 
was the owner of the land in suit and that in order 
to find funds to contest a suit relating to twenty-one 
holdings she entered into an agreement for the sale of 
the twenty-one holdings to one Ma On Myaing for 


Rs, 12,000. That agreement, dated the 12th June 1902 





* Civil Second Appeal No. 40 of 1922 against the judgment and decree of the 
Divisional Court of Myaungmya passed in its Civil Appeal No. 106 of 1921. 
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is filed at page 157 of the Record of Civil Regular 
No. 2 of 1903 of the District Court of Pyapon. 

In that suit, C.R. No. 2 of 1903, Ma On Myaing 
sued Ma Pwa Shin for specific performance of the 
said agreement and she-joined S. Dhar’ a pleader, and 
‘his wife, Amelia Dhar, as second and third defendants 
alleging that a conveyance of the same lands ‘to the 
Dhars, dated 7th May 1903, and now filed at page 50 
of C.R. 21 of 1906 was not binding on herand-was 
made with full knowledge of and in breach of her 
agreement and also claiming that such conveyance to 
the Dhars should be delivered. up and be cancelled. 
She obtained a decree in that suit for specific per- 
formance and a declaration that the conveyance to 
the Dhars was of no effect as against her. At page 
187 of the same record there is also a receipt 
signed by S. Dhar, dated the 18th December 1909, 
acknowledging that Messrs. Burjorjee and Dantra (the 
advocates for the plaintiff, Ma On Myaing) had paid 
S; Dhar whatever was due to him as price of the lands. 
Ma On Myaing succeeded in obtaining possession of 
twenty holdings out of the twenty-one under that decree 
which she must have complied with. The result of that 
decree was that the title of the Dhars had become 
extinguished as against Ma On Myaing and such fact 
was res judicata as between the plaintiff therein, Ma Pwa 
Shin, the first defendant, and the Dhars and all 
representatives of any of such parties. 


It is stated that so far everybody referred to 
above had regarded the land in suit as in “ Kalayat’ 


Kwin ” and not in “ Kakayan Kwin'” which is the 
correct description of the land in suit. The words 
“Kalayat Kwin” are the words in the conveyance to 
the Dhars. I do not think that anything in this appeal 
turns on this mistake. 

Previously to the settlement of the above suit, 
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U Ba Po and his wife had obtained some decree, 
presumably a money decree against Ma Pwa Shin, 
and in execution of such decree they caused the 
Jand in suit under its proper description of “ Kakayan 
Kwin” to be attached and sold on the 28th March 
1905, and the auction-purchaser at such Court sale 
was one Maung ‘On Gaing, whose representatives 
are the first five defendants-appellants in this 
second appeal. Maung On Gaing and his representa- 
tives have claimed that Maung On Gaing got posses- 
sion after the Court sale in 1905. Such taking of 


_ possession was regarded as an accepted fact in the 


judgment of the Chief. Court in the 1915 suit (dis- 
cussed delow) and it appears also to be an accepted 
fact in this case, and the advocate for the respond- 
ent has in effect. admitted it. Maung On Gaing 
and his representatives have also claimed that Maung 
On Gaing had continuous possession from 1905 
onwards until they sold the land to the Chetties 
defendants. This latter fact was also evidently an 
accepted fact in the Chief. Court Appeal in the 1905 
suit, and likewise does not appear to have been | 
contested in this suit but it was attempted in the 
Lower Court to take away the legal effect of such 
adverse possession by an ingenious argument as to. 
independent trespassers, which did not really contest 
the above fact but only the claim to tack the subse- 
quent possession of the Chetties for the purpose of 
limitation. 

Respondent’s advocate referred to a statement 
made by Maung On Gaing in paragraph 3 of Exhibit 
5 at page 96 of the 1915 Record that the Bailiff along 
with Ma E Byu had evicted Maung On Gaing’s 
tenants and made over possession on the 17th August 
1907 to Ma On Myaing as directed in Civil Execu- 
tion No. ‘11 of 1907. The order, dated 5th September 
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1907, in the last three lines of page 99 of the same 
1915 Record shows that Maung On Gaing or his 
tenant was nevertheless reinstated and allowed to 
continue in possession of the land during the enquiry 
into his objection. Presumably the action of the 
Bailiff must have been cancelled by an order in that 
enquiry and if so, the alleged ouster would not have 
constituted a.break in possession, and presumably also 
the illegal ouster referred to in these papers must 
have ceased with the order at page 99, because other- 
wise the opponents of Maung On’ Gaing would most 
certainly have made a lot of capital out of it in both 
-of these suits, instead of leaving it to the discovery 
of the advocate for the respondent in this second 
appeal. . In any case the ouster would appear to have 
ended more than twelve years prior to the institution of 
the present suit. In the judgment of the Chief. Court 
in 1915 there is a reference to Maung On Gaing'’s thir- 
teen years’ possession and in 1920 it was probably fifteen 
years, When questioned by meas to the alleged ouster, 
the advocate for respondent informed me that he was 
unable to give any particulars as to how long the 
said ouster continued or as to when Maung On Gaing 
or his tenants re-entered into possession. The above 
reference to the order of September 1907 was subse- 
quently discovered by me. I am therefore bound to 
hold that there was more than twelve vears’ possessicn 
on the part of defendants-appellants and their prede- 
cessor, Maung On Gaing, prior to the filing of this 
suit in 1920. 

_I amalso of opinion that the plaint in this 1920 
suit is defective in this respect and that it does not 
contain the necessary particulars as to possession or 
those required under Order 7, Rule 6, of the Civil 


Procedure Code. It was the duty’ of the plaintiff io | 


give the necessary details to show when ‘his cause of 
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action arose and to show that the suit was not barred 
by limitation both in the plaint and when questioned, 
and also to prove them. Once it is admitted that 
Maung On Gaing was in possession in 1905 and that 


- he has been in possession in recent years, there is a 


presumption in his favour, and as I have said above 
the fact of over twelve years’ possession prior to suit 
does not appear to have been disputed except by the 
untenable legal arguments as to the change from one ‘ 
trespasser to another. 

Prior to the auction sale the Dhars had failed in an 
application for a removal of the attachment, and 
subsequently they filed Civil Regular Suit No. 21 of 
1906, a suit under section 283 of the former Civil 
Procedure Code against Maung On Gaing the auction- 
purchaser and the judgment-creditor, decree-holders, 
but they omitted to join the judgment-debtor, Ma Pwa 
Shin, as a party. In their -plaint they alleged that 
they had possession but instead of filing it on a Rs. 10 
stamp, they filed it as a suit for consequential relief 
on a stamp of Rs. 85; and they claimed not merely 
a declaration of their alieged title at the date of the 
attachment but also the consequential relief that the 
auction sale be set aside. When judgment was 
passed in favour of the Dhars on the 5th February 


1909, the Court overlooked the fact that the Dhars 


had claimed more than a mere declaration and gave 
them only a declaration of their title at the date of 
attachment. In other words the prayer that the sale 
be set aside was overlooked. Under section 11, 
Explanation V, of the Civil Procedure Code of 1908, 
which had come into force on the 1st January 1909 
the relief that the auction sale be set aside which 
had been sought for in the plaint should under this 
judgment and decree be deemed to have been 
refused. All that was decreed was a mere declara- 
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tion that the Dhars had a right to the land at the 
date of the attachment in 1904. 

The decree in suit No 2 of 1903 was passed on 
7th March 1904 and was altered on appeal but the 
Dhars’ title, if any, would not under that decree have 
been extinguished until the Rs. 12,000 had been 
tendered as the price for specific performance and 


I take it that the actual extinguishment of the Dhars’ | 


title would not have occurred until they paid the price 
of the Jand on the 18th December 1906. After that 
date the Dhars had no further interest in the land 
and it is difficult to see how the decree passed on the 
5th February 1909 in Civil Regular No. 21 of 1906 
could be of any use to anybody unless and until it 
was made effective by getting possession under some 
subsequent decree. I notice that the question of 
joining Ma On Myaing asa party plaintiff had been 
considered in that suit, Civil Regular No. 21, for I 
find that she was made a plaintiff and struck out by 
consent whilst at another time the Dhars had tried to 
get their names struck out, The probability is that 
the Dhars continued in that suit merely to oblige 
Ma On Myaing and in the hope that they might be 
trustees for her. The decree they obtained obviously 
did not create any title in anybody or do anything 
more than remove a technical bar to further proceed- 
ings and declare that at a certain date in 1904, the 
Dhars had a right to the land as against the judg- 
ment-debtor, Ma Pwa Shin. ~ 

We now come to the suit Civil Regular No. 20 of 
1915 of the District Court of Pyapén. According io 
the plaint in that suit Mulla Dawood Sons & Co. had 
become vested firstly with the rights of Ma E Byu, 
attorney of Ma On Myaing, to the lands in suit under 
a mortgage deed, dated 13th January 1909, and secondly, 


by other deeds, through Tar Mahomed, of the right to 
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the equity of redemption subject to that mortgage. In 
that suit Mulla Dawood Sons & Co. sued Maung On 
Gaing, his wife and the two Chetties for possession of 
the suit land and it is stated in the plaint that Maung 
On Gaing had transferred the land to the Chetties 
defendants in that suit. The plaint in suit actually 
alleged a transfer by the Dhars to Ma E Byu in 1908 


bei their rights in the land in suit but the transfer 


apparently only covered the other twenty holdings. 
Though Ma On Myaing had obtained a decree for 
specific performance against Ma Pwa Shin, she had been 


. content with a partial performance from the Dhars and 


had no complete formal title 10 the land in suit and 
consequently the transferees of her rights were under 
the same defect. That suit was dismissed. 

Then the present plaintiff in the present suit, Civil 
Regular No, 49 of 1920, again sued the defendants, 
appellants for possession of this same land. It is 
alleged that, as the present plaintiff has not merely 
a proper sequence of deeds from previous owners 
since Ma On Myaing but also inter alia a proper 
conveyance from the Dhars, he is in a better position. 
The conveyance from the Dhars is dated 13th Decem- 
ber 1916 and dces purport to convey a piece of 
land in Kakayan Kwin, presumably the land in 
suit, : 
Mr. Villa contended that as the Dhars’ title had 
been extinguished in 1906, there was nothing which 
they could convey by this later conveyance. On a 
closer consideration of the question, I am doubtful 
as to the accuracy of this contention. The decree in 
the: 1903 suit. only set aside the title of the Dhars 
against Ma Qn Myaing. This does not necessarily 
mean that the title of the Dhars as against other per- 
sons was-set aside, and it does appear to me that 


there may have been some residuum of title left in 
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the Dhars which could be transferred to Ma On 
_Myaing or her successors in title.’ 

Mr; Villa also contends that the present suit is 
barred under the law as to res judicata by reason of 


the decrees in the 1915 suit. The plaintiff-respond- 


ent however contends that the additional conveyance 
from Dhar.makes the present suit one in which the 
parties are not litigating under the same title, and 
that therefore section 11 of the Civil Procedure Code 
cannot apply. I am of opinion that in one very 
important respect the plaintiffs in both suits were 
litigating under the same title. The title of the 
plaintifis to the land as against the Dhars under the 
decree -in the 1902 suit and which constituted the 
most essential part of their claim to recover posses- 
sion of the land was common to both suits as it was 
based on the decree in the 1903 suit, and the bene- 
ficial interest of the persons really entitled to be 
beneficiaries was vested in the plaintiff in both suits. 
It is quite true that such title was held in the 1915 
suit to be insufficient to enable the plaintiffs-respond- 
ents to recover the land, but I am of opinion that 
such a contention would not be sufficient to prevent 
a finding that the fundamental beneficial title was 
coinmmon to the two suits. If the Dhars had fileda 
suit to recover possession of the land in 1915, they 
would have been met by the objection that the decree 
in the 1903 suit had completely divested’ them of all 
subsequent title so far as concerned Ma On Myaing 
and her successors in interest. It was not intended 
in that decree that the Dhars should convey to Ma 
On Myaing but that Ma Pwa Shin should convey, 
and..consequently the decree when it became absolute 
on., payment efiectually divested the Dhars of titls, 
and if Ma On Myaing had obtained -the proper con- 
veyance from Ma Pwa Shin, it would not have been 
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necessary to get any conveyance from the Dhars, who 
had been paid off in full. 7 
The object in getting the conveyance from the 


Dhars was twofold, firstly, to cloak the fact that no 


proper conveyance had been obtained from Ma. Pwa 
Shin in accordance with the decret in the 1903 suit, 
and if possible to get over that defect. I will assume 
for the argument that it was effectual for that purpose 
of transferring title from a trustee to a beneficiary. 
Secondly, the object‘would be to get whatever benefit 
could be obtained from the declaratory decree in the 
1906 suit and to remove all. questions under the 
closing words of section 283 of the old Code of 1882. 
On this consideration of the case, the question of 
res judicata would really depend on the answer to 


‘the question whether ithe holding of the beneficial 


interest as persons so entitled to the ownership of the 
property in the suit of 1915 would render the ques- 
tions decided in that suit and the right to claim relief 
against defendants-appellants res judicata so as to 
bar the present suit in which an additional or clearer 
title is made by the additional transfer of some out- 
standing trustee interest which had been held in trust 
for such beneficiaries ? If it is necessary to decide 
this point, it will be only fair to permit the parties 
to argue this legal question, as the arguments before 


-me were really intended to cover aby | the question 


of limitation. 

As I consider that: the question of Herat, iS 
the one clear and final answer to plaintiff’s suit I will 
decide the case on that point. In, my opinion it 
would be absurd to describe the possession of Maung 
On Gaing and his successors in title as the possession 


of a trespass, That possession originated in a Court 


sale in which Maung On Gaing paid a considerable 
sum believing that he was getting a good title and I 
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. have held that such possession was continuous and 
lasted from 1905 up to the institution of the suit in 
1920. Maung On Gaing was entitled. to remain in 
possession from 1905 onwards until the Court sale 
should be-set aside and until he should be properly 
dispossessed, in which ‘event he would have been 
entitled to recover the purchase price he had paid 
for the land. Assuming that somebody else, either 
the beneficiaries, Ma On Myaing and her successors 
(in a title traced from her decree), or the possible 
trustees, the Dhars, had a better title, that would not 
make Maung On Gaing a trespasser, and if it did, it 
would not matter for purposes of limitation. A tres- 
passer is also entitled torely on a title acquired by 
twelve years’ adverse possession. 

The cases quotedinthe Lower Courts to the effect 
that one trespasser cannot tack the period occupied by 
the possession of another trespasser does not touch 
the real question in this cases. The trespassers in 
such cases would be independent trespassers and not 
the so-called trespassers claiming to have purchased 
the one from the other. In other words each of the 
iridependent trespassers referred to in such cases wouid 


have entered in defiance of the rights of all previous. 


trespassers. As the law assumes that possession follows 
title, the law would have assumed that the interval 
between the occupation of one such trespasser and 
that of the other wasa period in which the real owner 
was in possession. 

Qn the other hand where a trespasser sells his 
claim to possession to a purchaser, that purchaser is 
entitled to tack the previous possession to his own 
possession for purposes of limitation and each subse- 
quent purchaser of the claim or right to possession 
would have the similar right to tack the previous 
periods of his predecessors in title. That aspect of 
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the case is fully discussed in Rustomji on the Law 
of Limitation, Third Edition, 1922, at page 634, andthe 
question as lo the different position of the independ- 
eit trespassers is discussed in the following ten or 
twenty pages. In the present case there is admittedly 
transfer from Maung On Gaing to the Chetties. 

I pointed out these pages of Rustomji and. ‘the 
above distinction to the advocates and they did not 
argue that it'was incorrect, but confined the argument 
to the question whether the appellants were trespassers 
and whether the possession’ was proved, As I hold 
that defendants-appellants had twelve years’ adverse. 
possession of:the land in suit both for the purposes 


of articles 142 and 144 of the Indian Limitation Act, 


I set aside the judgments and decrees of both the Lower 
Courts and I direct that the plaintiffs-respondents’ suit 
be dismissed and that defendants-appellants do recover 
costs in all three Courts. *s 


APPELLATE CIVIL. 


Before Mr, Justice Pratt. 
MAUNG GYI 
a. | 


MAUNG ON. GAING anD THREE.* 


The Indian Limitation Act (IX 0f 1908), Article 119, First Division, First 
: Schedule—‘Inteterference” defined. 
Held, that an interference with the rights of an adopted son mentioned in’ 
Article 119, First Division of the First Schedule of the Indian Limitation Act 
must amountto an absolute denial of the status of adoption held by him 


’ and an unconditional exclusion of him from the enjoyment of his right in 


virtue of such status. 





* Civil Second Appeal No. 407 of 1922 against the judgment and decrze of 
the District Court, Lower Chindwin, dated 4th May 1922, passed in Civil 
Appeal No. 19 of 1922, ’ 
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Per Prarr, J.—'‘Denial of status would not seem to amount to an 


interference.” 
Ningawa v. Rangappa, L.L.R, 28 Bom. 94—followed. 


This in was a second appeal from the judgment and 
decree of the District Court, Lower Chindwin, which 


had set aside the judgment and decree of the Town- 


ship Court of Salingyi, the said Court having decreed 
the appellant’s suit.in which he sought a declaration 
that he was the adopted son of one Ma Shwe, deceased. 
The District Court had dismissed the suit upon the 
round that it was barred under Article 119 of the 
First Division of the First Schedule to the Limitation 
Act inasmuch as ina previous suit, which had been 
dismissed and which his natural .mother, the first 
defendant, had instituted for the redemption of certain 
lands belonging to Ma Shwe’s estate. She had 
claimed to be Ma Shwe’s heir and had denied the 


appellant’s adoption. 


A.C. Mukerjée—for the appellant. 
Dutt—for the respondents. 


Pratt, J.—Plaintiff sued for a declaration that he 
was the adopted son of Ma Shwe Me, deceased. 


The Trial Court granted a decree. 
On appeal the District Court held that the suit was 
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barred by limitation under Article 119 of the First 


Scheduie to the Limitation Act on the ground that the 
‘rights of the plaintiff as adopted son had been inter- 
fered with by the action of the first defendant, Ma Ték 
(his natural mother), in suing in Civil Suit No. 88 of 
1913 of the Township Court, Salingyi, to redeem land, 
‘which had belonged to her deceased sister, the plain- 
tiffs adoptive mother, as heir. 

The first defendant as plaintiff in that suit in 
evidence specifically denied the adoption, which was 
put in issue and decided against the present plaintiff. 


188 


1923 





~ Maunc GYI 


Uv. 
MAUNGON 
GaIne. 


PRatTr, J. 


INDIAN LAW REPORTS. [ Vou. f 


The second defendant, Ma Ein Kywe, in that suit was 


also a party and the learned judge of the District Court 
held that her intervention was an interference with 
a denial of the plaintiff's claim. 

The Trial Court considered the question of limitation 
and came to the conclusion that as the redemption 
suit was dismissed with costs there had been no 
interference with the present plaintiff's rights as an 
adopted son. « 

It seems to me that from a commonsense point of 
view the Township Judge was right. The suit by Ma 
Tok was not an interference with Maung Gyi’s rights 
as an adoptive son butan attempt tointerfere with them. 

It would only have amounted to an interference, if 
the attempt had been. successful, and she had obtained 
a decree. , 

Denial of status would not seem to amount to an 
interference. 

The intervention of Ma Ein Kywe in the Suit 
certainly did not amount to an invasion of Maung Gyi’s 
rights gva adopted son, since her case was that the 
land was the property of her father and not of Ma Ték’s. 

I have looked up several cases on the point and 
in all of them the interference with the rights of the 
adopted son was of an active. nature and he had been 
excluded from property. © 

In the present case allthat there has beenis an 
unsuccessful attempt to exclude him from his right to | 
redeem by way of aregular suit. 

It is true that the Court held that the adoption 
had not been proved in the former suit, but as the 
suit was dismissed, and there was not right of appeal 
by the present plaintiff the matter was not res judicata 
as the Lower Courts correctly held. In Ningawa 
v. Rangappa {1) a Benchof the Bombay High Court 

(1) 28 Bom, 94, 
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held that the interference mentioned in Article 119 is —_—_1923 
obviously an interference, which must amount to an Maune Gyr 
absolute denial of the status of adoption held by a yausson 
-plaintiff-and an unconditional_exclusion of him from — 6416. 
the enjoyment of his rights in virtue of that status, Prarz, J. 
There has been no such exclusion in the present 
instance. In the case cited it was held that the 
article had no reference to an interference, which 
merely postponed the rights of the adopted son to 
succeed as heir to his adoptive father. 

I am of opinion that the action of Ma Tok in 
bringing the former suit in which she challenged the 
present plaintiff's status as adopted son of Ma Shwe 
Me did not amount to an interference with his rights 
as an adopted son. ; 

I allow the appeal. The finding and decree of 
the District Court is set aside and that of the Town- 
ship Court restored with costs throughout. 


APPELLATE CIVIL. 


Before Mr Justice MacColl 


MA ZAN NYEIN AnpD Four 
v. 


MAUNG KYAW ZAN anp FouR.* eo 


Abatement of appeal against a necessary party—Effect of, as against vthcr Feb. 27. 
parties, if representatives of the deceased necessary party not added. 


Where an appeal abated as against a deceased sespondent who was a 
necessary party to the appeal, eld, that in the absence of his legal representa 
tives being put on the record, the appeai abated as against all respondents. 

Janna and othersv. Sarjit and others, Punjab Records, 54, 1919—follcwed 

Lakhmichand Rewachand v. Kichubhai Gulabchand, 35 Bom. 393. 
Chandarsang Versabhai and others v. Khimabhai Raghabhai and others, 
22 Bom. 714 ; 





* Civil Second Appeal No. 714 of 1921 against the judgment and decree of 
the District Court of Minbu passed in Civil Appeal No, 75 of 1921, dated the 
29th August 1921 : 


ie, 
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1923 ’ 22 Bom. 714 ;Joy Gobind Laha v. Monmotha Nath Banerji, 33 Cal. 580; Bai Full 
Sue v. Adesang Pahadsang and others, 26 Bom. 203 ; Alla Baksh and others v- 
Ma ZAN Madho Rant and others, 23 All, 22 ; Ranga Srinwasa Chari v. Guanaprakasa 


NYEIN 2 
Ve Mudaliar,30 Mad, 67 ; Medhi Husain v. Sughra Begam, 25 All 206— 
MAUNG distinguished, 
Kyaw Zan. 


On the 26th November 1921, the appellants preferred 
to the late Court of the Judicial Commissioner of Upper 
Burma a second appeal against the judgment and 
decree of the District Court of Minbu. On the 3rd 
May 1922 it was discovered that the first defendant 
whose name had been inserted in the memorandum 
of appeal as the first respondent had as a matter of 
fact died in August 1921 : an order was therefore 
passed to the effect that as against him the appeal 
had abated and that the appeal was to be proceeded 
with as against the other respondents only. At the 
final hearing which came on before the newly 
established High Court an objection was taken by 
he remaining respondents that the abatement of the 
appeal against the deceased respondent who was. a 
necessary party, acted as an abatement against all the 
remaining respondents also. 

Maung Su—for the appellants. 

Dutt—for the respondents. 

MacCo.1, J —The plaintiffs-appellants sued fora 
partition of certain lands which they said had descended 
from iheir grandfather, Maung Te Te, and were in the 
joint possession of the defendants and themselves. 
In their first plaint they claimed a third share but 
as one of the defendants, Maung Po Tun, relinquished 
his rights, they amended their plaint and claimed a 
half. The first court decreed the claim, but the Lower 
Appellate Court found that it was not proved that the 
lands had descended from Maung Te Te and reversed 
the decree and dismissed the suit. The plaintiffs-appel- 
Jants appealed to this Court on the 26th of November 
1921. On the 3rd of May 1922 it was discovered 
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that the first defendant whose name had been entered 
in this appeal as a respondent had died in August 
1921. Consequently I passed an order that the appeal 
abated and I fixed the case for hearing as against the 
remaining respondents. It is now urged on behalf of 
those respondents that as the appeal has abated as 
against the [first defendant, Maung Kyaw Zan, it must 
abate altogether because Maung Kyaw Zan’s legal 
representatives are necessary parties. A number of 
rulings have been cited, but it is unnecessary to refer 
to more than one of them, namely Jamna and others 
v. Sarjit and others (1). For the plaintiffs-appellants 
jt is urged that this case is different because the 
plaintiffs-appellants allege that the land in suit is in 
the joint possession of themselves and the defendants 
and it is urged that if the Lower Appellate Court’s 
decree dismissing the suit stands good’ then the 
plaintiffs-appellants will remain in joint possession. 
‘The plaintiffs-appellants’ counsel also has cited a number 
of rulings to which I will refer seriatim. 

The first one was Lakhmichan d Rewchand v. 
Kachubhai Gulabchand (2). That case was a partition 
suit and the plaintiff died after the preliminary 
decree and before partition had been effected. More 
than six months after his death his legal representative 
applied for a commission to effect partition and his 
application was dismissed on the ground that the suit 
had abated before the application was made. Scott, 
C.J., said it is obvious that in a partition suit all the 
parties should be before the Court. The suit has 
actually reached the stage of a commission to divide 
the property and the applicant is a sharer. Nothing 
in the Code limits or affects the inherent power of 
the Court to make such orders as may be necessary 
for the ends of justice and under Order 1, Rule 10, 

(1) PR. 54, 1919, (2) LL. 35 Bom., p. 393. 
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the Court may at any stage of the proceedings order 
that the name of any person whose presence may be 
necessary in order to enable the Court effectually 
and completely to adjudicate upon and settle all the 
questions involved in the suit beadded. ‘Accordingly 
the legal representative was added as a defendant on 
the footing that he was bound by ali the procéedings. 
up to date.” 

I think there is a considerable difference between 
that case and the present one. In that case there 
was a decree for partition and that decree affected 
the defendants inter seand the defendants had a right 
to ask that the suit might proceed. In the present. 
case there has been no adjudication as between the 
defendants. The suit has been dismissed altogether, 

The next case cited is Chandarsang Versabhai and 
others v. Khimabhai Raghabhat and others (3). In that 
case the appeal had been dismissed apparently because 
one of the appellants had died and no order directing 
the suit to abate as against the defendant who had died 
was made. The High Court held that. the Lower 
Appellate Court ought to have ordered the appeal to 
abate so far as the appellant, who had died, was 
concerned and to have proceeded with the hearing so 
far as the remaining appellants were concerned, and 
so far as the death of one of the respondents was 
concerned. That the Lower Appellate Court ought to 
have proceeded under the provisions of section 368 of 


‘the Civil Procedure Code then in force and to have 


either declared that the appeal had abated as to him 

and proceeded against the rest of the respondents or 

else to have directed that the legal representatives. 

should be placed upon the record. That case therefore 

does not help. 

ae eee ne ees ee ne ee 
(3) LL.R. 22Bom., p. 718. 
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The next case is Joy Gobind Laha v. Monmotha 
Nath Banerji (4). It was held that where the liability 
of the defendants is joint and several and on 
appeal on the death of one of the defendants his 
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“legal representatives are not substituted in his place, 1, cGon, , 


the appeal abates only so far as the deceased defendant 
is concerned. Mitra and Geidt., JJ., said: ‘‘ Our atten- 
tion has been drawn to the case of Hem Kunwar v. 
Amba Prasad (5) whichis one of the rulings cited 
by Mr. Dutt for the respondents as showing that if 
one of the defendants died and that no attempt was 
made to get his heirs substituted on the record, the 
appeal should abate ; but that was a suit for possession 
of land and it does not appear that the interest of 
the several defendants could be discriminated. The 
liability of the defendants was notin that case joint 
and several as -in the present case.” 

The next is Bai Full v. Adesang Pahadsang and 
others (6). In that case two of the respondents in an 


appeal in the District Court died pending the appeal 


and their legal representatives were not brought on 
to the record. The Appellate Court ordered the appeal 
to abate as against ali the respondenis. It was held 
that the appeal should abate only as against the 
respondents who had died but as against the remaining 
respondents it should proceed. The suit was one 
for a share of an estate decreed by will. Apparently 


the Lower Appellate Court did not go into the question . 


whether the right to appeal against the remaining 
respondents survived or not, all that the High Court 
ordered to be done was that this poini should be 
considered, Crowe, J., said: “The proper course 
following the decision in Chandarsang v. Khimabhai 
would appear to be to have declare that the appeal 





(4) LL.R. 33 Cal., p. 580, (8) IL.R, 22 All, p. 430. 
(6) 1.L.R. 26 Bom,, p, 203. 
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had abated as far as the second and fifth respondents. 
are concerned and to have proceeded to hear, the 
appeal on the merits as against the other respondents. 
It may be that at the hearing it will be found that. 
the appeal did not survive against the remaining 
respondents, in which event the Assistant Judge will 
deal with it accordingly.” 

Alla Baksh and others.v..Madho Ram and others. 
(7) was a suit under section 283 of the Code of 1882. 
In that case pending the appeal io the High Court 
two of the defendants-respondents died and their 
legal representatives were not placed on the record. 
It was held that the appeal did not abate. In that 
case the respondents who died were purely formal. 
parties. 

Ranga Srinivasa Chari v. Gnanaprakasa Mudaliar 
(8) was a very similar case. Medhi Husain v. Sughra 
Begam and others (9) was-a case in which'a surety 
died. Obviously the abatement of a suit as against: 


‘the surety would not mean abatement of the suit as. 


against the principal. Inthe present case the question 
is whether the decree of the Lower Appellate Court 
can be reversed, that is to say, whether the plaintiffs- 
appellants can be given any relief without Maung 
Kyaw Zan’s legal representatives being parties. The 
contesting defendants all alleged that the land beionged 
solely to Maung Kyaw Zan and was in his possession.. 
The dismissal of the suit is not cf course the equivalent 
to afinding in Maung Kyaw Zan’s favour on that 
point. Whatthe Lower Appellate Court found was. 


that the plaintiff-appellant had failed to prove that the 


land had descended from Maung Te Te and that he 
was entitled to a share of it. As the appeal has abated. 


(7) LLRs 23 All.;-p. 22. (8) LL.R. 30.Mad., p. 67. 
“ "(91 ILL.R, 25 AL, p. 206, 
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must be entitled to remain in possession of whatever 
land was in his possession. What the plaintiffs- 
appellants are apparently claiming-now is that they have 
aright to a share in some land which they say is in 
ihe possession of the other defendants-respondents on 
the ground that that land and the land in the possession 
of Maung Kyaw Zan’s legal representatives are joint 


undivided ancestral property. Butthe otherdefendants-. 


respondents, if they are in possession of any of the 
land in suit, must be entitledto have the whole of 
the land brought into hotchpot. It may be that they 
are in possession of their rightful share of the total. 
Whey should they be compelled to give up a portion of 
that to the plaintiffs-appellants because they were not 


sufficiently diligent to bring Maung Kyaw Zan’s legal. 


representatives on-to the record within the proper 
time. As the land in possession of Maung Kyaw 
Zan’s legal representative’ cannot be’ brought into 


hotchpot, I am_ of opinion that the appeal must abate _ 


altogether and I accordingly dismiss the appeal with 
costs. . 
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Before Mr, Justice Young. 


SOOK LAL 
2, 
DAL CHAND anpbD TWO OTHERS.* 


Fraudulent’ petition to sue in forma pauperis—Subsequent payment of court — 
fees by pelitioncr—Date of institution of suit— Limitation—Discretion of. 
the Court under section 149 of the Code of Civil Procedure (Act V of 
1908). f oe 


Where. the plainttiff had applied for leave to sue in forma pauperis and 
his prayer had been rejected and he applied again for such leave in another 
suit within the period of limitation but subsequently withdrew his petition 
for leave and paid the requisite court-fees after the period of limitation had 
run out, /eld, that this was not a proper case for the exercise of the Court’s 
discretion under section 149 of the Code of Civil Procedure, 

Skinner v. Orde, 2 All, 249—distingutshed, 


On the 3rd January 1921 just within the period of 
limitation the plaintiff applied to the late Chief Court 
of Lower Burma in its Original Jurisdiction for leave 
to sue in forma pauperis for dissolution of partnership 
and for the taking of accounts. On the 28th February 
1921, he applied for leave to withdraw his application. 
to sue asa pauper upon the ground that his similar 
petition in another suit had been rejected and time 
was given him to furnish court-fees. On the i2th 
March 1921, he paid the court-fees. On behalf of 
the defendants the partnership was admitted but it 
was pleaded that. there had been a dissolution on or 
about the 6th March 1918, and that the plaintiff’s 
suit was therefore barred. On the evidence before it, 
the High Court before whom the suit came up for 
trial, came to the conclusion that the partnership was 
dissolved on the 7th January 1918; the plaintiff’s 
suit for an account would therefore be ordinarily out 





* Civil Regular No. 139 of 1921. 
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of date if it was to be deemed to have been instituted 1923 
on the 12th March 1921 when the plaintiff paid the Soox Laz 
court-fees. Reliance was, however, placed on his paz Cuanp. 
behalf upon section 149 of the Civil Procedure Code 

with the result shown in the portion of the judgment 

of the Court reported below, 

Campagnac—for the plaintiff. The Court has a 
discretion under section 149 of the Civil Procedure 
Codeand as the Deputy Registrar allowed the plain- 
tiff time to pay the court-fees, this is a fit case for 
the exercise of the discretion of the Court in favour 
of the plaintiff. He relied upon Skinner v. Orde, 

I.L.R. 2 All. 249, : 


Vertannes—for the defendants. In Skinner v. Orde 
there was no fraud. Here the former petition to sue 
in formd pauperis being rejected as fraudulent and 
the present petition being withdrawn as a result, 
Abhoya Churn v. Bissewari, 1.L.R. 24 Cal. 889, and 
Keshav Ramchandra Krishonars, 1.L.R. 20 Bom. 508, 
are against the plaintiff; see also J.L.R. 28 Cal. 
427. Here the petition to sue in forind pauperis was 
fraudulent and the Court should not exercise its 
discretion in favour of the plaintiff. - 


YOUNG, J.—The question for consideration is whether 
‘the suit is barred by limitation ? The plaintiff had filed a 
petitionin formd pauperis on the 3rd January 1921 which 
would, if that petition can be held to be the plaint in 
the suit, bejustin time. Onthe 28th February 1921 
he put in a petition for leave to withdraw his appli- 
cation to sue as a pauper on the ground that he had 
attempted to sue as such in another suit and that 
petition had been rejected. Normally speaking, his 
plaint was instituted on the 12th March 1921 when 
he paid the court-fees stamp, which would, of course, 
be out of date, as a suit for accounts must be filed 
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within three years of the dissolution. He relies,. 
however, upon section 149 of the Code which 
empowers the Court to treat a subsequent payment of 
court-fees as relating back to the period when it 
ought to have been paid and claims thai his plaint 
shall be considered to have been filed at the time 
when he presented his application for leave to sue as: 
a pauper. 

The case of Skinner v. Orde (1): lends some counte- 
nance to his prayer. There a pauper borrowed 
money to pay the court-fees and applied that - he 


should be allowed to sue in the ordinary course and 


that his plaint should date from the time that he had 
filed his application to sue as a pauper. But there, 
as was mentioned by their Lordships of the Privy 
Council, all question of fraud was negatived. Here; 

having regard to the fact that Sook Lal’s application 

for leave to sue as a- pauper had ‘been rejected ina 

former suit, I. must hold that both applications to sue 

in formd pauperis. were fraudulent. Section 149 gives. 
the Court discretion in the matter and in my opinion 

this is not a case in which that discretion should be 
exercised, 

I must, therefore, reject the application to. allow 
the payment to relate back and the suit to be taken: 
as instituted onthe day that he had filed his petition 
for leave to sue as a pauper, and hold that his suit 
was instituted on the 12th March 1921. It is, there- 
fore, out of time.and the suit must be dismissed with 


costs. 


(1) 2 All, 249. 
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. Before Sir Sydney Robinson, Ki., Chief Justice, and Mr. Jus tice May Oung. 


KING-EMPEROR 
NGA PO CHIT.#* 


- Order for disposal of proferty by Criminal Court—Revision by District Ma gis- 
' trate where appeal lies to the Sessions Court but none is filed—Indian 
-: Contract Act, section 178—'Possession" must be juridical—Character of 
_ possession not affected by the possessor acting contrary to instructions, 


In the absence of an appeal to the Sessions Court from a conviction for an 
offence of criminal breach of trust bya Court of a First Class Magistrate, the 
District Magistrate has jurisdiction as a Court of Revision to interfere with an 
order passed under s-ction 517 of the Criminal Procedure Code by the Triay 
Court, regarding the disposal of the property inrespect of which the offence 
was committe d. 


‘Where A was in charge of B's shop and was authorized by B to sell and 
hire sewing machines and their accessories and parts, of B's manufacture, and 
of no other manufacturer, held, that A's possession of B,s goods was such as. 
was contemplated by section 178 of the Contract Act and the fact that he dis- 
posed of the goods contrary to the authority given him by B was immaterial as 
against u third party. 


Seu ger v. Hukma Kessa, 24 Bom. 458 ; Kong Lone v. Ma Kay, 4 L.B.R. 13, 
Stephen Aviet v. King-Emperor, 4L.B.R. 25 ; Auamale Chetty v. Mrs. Basch, 
1i L.B.R. 217 ; Naganada Davay v. Buppu Chettiar, 27 Mad. 424—followed. 

Dulabdas v. Ma Win, 3 U.B.R. 277—dissented from. 

This was a reference made for decision by a 
Bench of the High Court, the matter having been 
submitted to the High. Court by the Sessions Judge, 
Bassein Division, who, having become aware of the 
proceedings, submitted them to the High Court 
under the provisions of section 438 of the Criminal 
Procedure Code. The facts have been very fully 
dealt with by Mr. Justice May Oung in his order of 
reference reported below :— 


~ © Tn Criminal Regular Trial No. 286 of 1922 of 
the Court of the First Additional Magistrate of Ingabu 
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1923 one Nga Po Chit was convicted of the offence of 
ee criminal breach of. trust in respect of three sewing 
0. machines belonging to Messrs. The Singer Sewing 
Noa "0 Machine Company. The accused was an employee of 
the Company and was in charge of the firm’s shop 
at Kyangin. He admitted that he had pawned the 
three machines at the shop of Taing Lwaing, a pawn- 
broker of the same town. After judgment had been 
delivered, the Company’s representative applied for 
the return of the machines to him, but the 
learned Magistrate, holding that the pawn-broker had 
received them in good faith, directed their return, 
under section 517, Criminal Procedure Code, to 

Taing Lwaing. 

‘““Nga Po Chit did. not appeal against the con- 
viction and sentence passed on him, but the Singer 
Company, after a short interval, applied under 
section 520, Criminal Procedure Code, to the District 
Magistrate, Henzada, praying that the order of the 
Magistrate might be set aside and that an order might be 
passed directing that the three machines be restored 
tothem. This application was wrongly registered as 
an appeal. 

“The learned District Magistrate held that Nga 
Po Chit could not give the pawn-broker a better 
right than he himself possessed over the goods and 
that that right was strictly limited ; he also considered 
that the good faith of the pawn-broker was im- 
material. The machines were accordingly given to 
the Singer Company. 

“ Apparenily the pawn-broker took no further- 
action, but the matter has now been brought to the 
notice of the High Court by the Sessions Judge, 
Bassein Division who has recommended that the 
order of the District Magistrate be set aside and 
that of the Additional Magistrate restored on two 
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grounds, namely :— 

(i) that the District Magistrate has no jurisdis- 
tion to entertain the application under 
section 520, Criminal Procedure Code; 
(ii) that, as-held in Anamale Chetty v. Mrs. 
Basch (1), the pawn-broker, having acted 
in good faith, was entitled to have the 

goods returned to him. 

‘““ Notices, have been issued to the parties, and 
learned counsel for the Company has been heard. 
Taing Lwaing submitted a petition praying that the 
sewing machines be returned to him but did not 
appear at the hearing to support it. 

“The first point for decision is whether the 
District Magistrate had jurisdiction to entertain the 
Company’s application. 

“ Section 520, Criminal Procedure Code, provides 
that «ny Court of appeal, confirmation, reference or 
revision may direct any order under section 517, 
section 518, or section 519; passed by a Court 
subordinate thereto, to be stayed pending consider- 
ation by the former Court, and may modify, alter or 
anny! such order and made any further orders that 
may be just. Pee 

“This is not, however, the only section of the 
Code under which the order of a Subordinate Court 
under sections 517—-519 can be re-considered by a 
higher tribunal. Under clause (d) of section 423, 
sub-section (1), an Appellate Court may, in disposing 
of an appeal, make any amendment or any conse- 
quential or incidental order that may be just and proper. 
There can beno doubt that this includes a power to make 
an order for restoration of property, since such an 
order is consequential or incidental. Hence, if, in the 
case under review, Nga Po Chit had appealed to the 

, (1) 11 L.B.R. 217. 
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a Court of Session (which was the Court to which 
Kine- appeals from the Additional Magistrate lay), there is 
Se gi similarly no doubt that the appellate tribunal could, 
under either of the provisions quoted above, have 
confirmed or reversed the original crder in regard to 
the sewing machines. But, since Nga Po Chit did 
not appeal, the question arises whether the court of 
the District Magistrate as a Court of Revision had 
power to act under section 520. It cannot be 
gainsaid that the Court of Additional Magistrate is a 
Court subordinate to the District Magistrate for the 
purposes, for instance, of section 435. 

“The learned Sessions Judge has referred to ie 
re Laxman Rangu Rangari (2), in which an order of 
the District Magistrate acting under section 520 was 
set aside on the ground of want of jurisdiction, In 
that case there had been an appeal against the con- 
viction to the Sessions Court, which confirmed the 
conviction and did not interfere with the order as to 
disposal of property. Subsequently the District Migis- 
trate on an application by the complainant under 
sections 435 and 520 revised the order without notice 
io the other side. Chandravarkar, J., held that ‘the 
Court of Revision such as that of the District Magis- 
trate can only interfere where there was no appeal to 
the Sessions Court. Here there was an appeal to the 
Sessions Court and the Sessions Court did exercise 
its jurisdiction.’ Hence the District Magistrate’s 
jurisdiction as a Court of Revision was custed. Heaton, 
J., went further and held that where the case is one 
in which an appeal lies the only Court which can 
deal with the order regarding the disposal of property 
under section 520 is the Court of appeal. With all 
respect, I am unable to concur in the latter view. 
The legislature, in my opinion, intended in the case 
——— - QiLe Siow - 
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of section 520, as in some other section, to confer 
‘concurrent jurisdiction on the District Magistrate and 
the Court of Session; hence where neither of ihem 
has had any opportunity of exercising jurisdiction 
‘under that section, an applicant: may go for redress 
‘to either and the Court which first obtains seisin of 
the case haspower to act in the matter. In this, 
Jam in agreement with the decision in Empress v, 
Hussain Shah (3) (as cited in Sangiva Row’s All 
India Digest, Criminal, 1836 to 1915, Volume J, 
‘Column 2030). Thus, where, as in this case, no 
appeal from the Original Court’s order has been 
preferred, it is open to any party interested to apply 
to the District Magistrate under section 435,and, when 
the District Magistrate has called for and examined 
the record, he has power t» act under section 520. 

‘As to the second point urged by the learned 
‘Sessions Judge, the decision may turn on the question 
whether Nga Po Chit was or was not aservant of the 
Singer Company. Exhibit A, the agreement between 
the Company. and its local managing salesman, shows 
that the latter was to devote his whole-time to the 
Company's business in return for a certain salary and 
‘sundry commissions on collections and that he was 
authorised to sell and hire out the Company’s sewing 
‘machines, parts and accessories and none other under 
instructions from the Company. He was not to be in 
any way an Agent of the Company and was bound to 
account to the Company for all cash, stock, books, etc. 


“ Under section 178 of the Indian Contract Act, a 
person who is in possession of goods may make a 
‘valid pledge of such goods, provided that the pawnee 
acts in goOd faith and under circumstances which are 
mot such as to raise a reasonable presumption that 





(3) 17 CP.L.R. 107. 
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the pawnor is acting improperly, and provided that 
the goods have not been obtained by the pawnor by 
means of an offence cr fraud. 


“Here there is no question that Nga Po Chit 
had obtained the sewing machines dishonestly and it 
may be assumed that Taing Lwaing received the 
goods in good faith. 

‘‘ But. there is another and more important point 
involved. The section requires that the pawnor should 
have been ‘in possession’ of the goods, and it has 
been held (4) repeatedly that juridical possession and 


“not mere custody is meant by this expression ; soa 


servant entrusted by his master with the custody of 


. goods during his absence, or a wife in charge of her 


husband’s jewellery as custodian on his behalf, cannot 
make a valid pledge under the section; see Biddo- 


_moyee Dabee v. Sitaram (5) and Seager v. Hukma 


Kessa (6). Can a salesman who is a whole-time 
servant of the owner be said to be in possession of 
the goods entrusted to him for sale ? In the Madras 
case quoted above and in the Burma case cited by 
the learned Sessions Judge the goods had been 
entrusted by the owner to the pawnor for sale ; in 
both cases, however, the pawnor was not the owner’s 
employee but a person carrying on his own business ; 
and there was no reason to suppose that he had no 
power to do whatever, he pleased with the goods. I 
have not been able to find any. case in which a 
person in the position of Naga Po Chit was held 
entitled to make a valid pledge. . At the same time 
it is clear that Nga Po Chit was nota mere custodian 
but had authority to sell. The point is not free from 
difficulty and it is of great importance to the retail 





(4) In Seshappier v.Subramania Chettiar, LL.R., 40 Mad. 678. 
(5) LL.R., 4 Cal. 497., (6) LL.R., 24 Bom. 438. 
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trade of the country. I therefore refer to His Lord- 
ship the Chief Justice for decision by a Bench, full 
or otherwise, as he may determine, the following 
question :— 


‘“Can-a person who is in possession of goods for 
sale as a whole-time servant in charge of a branch of 
a retail trading company make a valid pledge of such 
goods under section 178 of the Indian Contract Act.” 


The Reference was heard by a Division Bench of 
the High Court (Ropinson, C.J., and May Ouns, J.). 


Gaunt, Assistant Government Advocate, forthe Crown, 
supported the conclusions arrived at by the Sessions 
Judge ; he submitted that Po Chit being in legal 
possession of the machines they having been entrusted 
to him for sale, the pawn-broker who had acted in 
good faith in receiving them in pledge from him was 
entitled to have them given back to him. He also 
‘ referred to 11 L.B.R. 217. 


McDonnell, for the Singer Sewing Machine Company, 
referred to Pollock and Wright on ‘“ Possession,” 
Smith on Master and Servant, Dicey on Parties, 
section 27, Indian Penal Code, etc., and drew distinc- 
tion between ‘‘ custody ” and “ possession.” Po Chit 
had mere custody and not juridical possession of the 
Company’s machines. Possession contemplated by 
exception 1 io section 108, Contract Act, cannot extend 
to every case of deteniion of chattels with the owfier’s 
consent, see Seager v. Hukma Kessa, 24 Bom. 458 ; 


also 11 Bom. 704; Po Chit being the Company’s | 


servant, his custody of the Company’s machines 

cannot amount to “possession” within the meaning 

of sections 108 and 178 of the Contract Act; more- 

over, he could not make a valid pledge, see 4 Cal, 

497 ;24 Bom. 458.. Here the circun.stances are also 
15 : 
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such that the pawn-broker cannot be deemed to have 
acted in good faith. He referred also to 27 Mad. 424 ; 
38 Mad. 783 ; 40 Mad. 678 ; 4 L.B.R. 25 and-173 ; 
2% CWLN, 352, ste, 


Ropinson, C.J.—The facts are fully stated in the 
order of reference by my brother May Oung and I 
need not repeat them. As regards the jurisdiction of 
the District Magistrate, I entirely agree with him. 
No appeal having been filed there is nothing to bar 
the jurisdiction of the District Magistrate as a Court 
of Revision in passing the order that he did. 

Coming to the question referred it involves the 
consideration of the meaning of the expression “in 
possession ” under section 178 of the Indian Contract 
Act. It has been often held that possession required 
in section 178 is similar to the possession required 
by section 108 of the Contract Act in regard to sales, 
that is to say, the possession: must be juridical pos- 
session of the goods and not mere custody ; Seager v. 
Hukma Kessa (1). Thus, a servant or a wife having 
mere custody of chattels belonging to the master or 
husband—custody which is only intended for the safe 
keeping of the chattels—would not be such a posses- 
sion, as is contemplated by section 178, that section 
making a Clear distinction between possession and 
custody. On this matter I am unable, with all 
respect, to agree with the opinion of my brother 
Heald expressed as Judicial Commissionner of Upper 
Burma in the case of Dulabdas v. Ma Win (2). The 
possession of the accused in this case is similar to 
the possession of a person who is given property in 
order that he might-sell it on behalf of the owner. 
For instances of such possession, we may refer to 





(1) 24 Bom. 458. (2) 3 U.B.R. 217, 
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the cases of Kong Lone v. Ma Kay (3) and Stephen 
Aviet v. King-Emperor (4), and also to the case of, 
Anamale Chztty v. Mrs. Basch (5). Another similar 
case is that of Naganada Wavay v. Bappu Chettiar (6) 


where the owner lent a jewel on hire to the defendant— 


who pledged it and it was heled that the pledgee was 
liable to pay the owner the value of the jewel ; it 
was held that a person entrusted with the jewel, an 
agent for sale, had such possession as is ¢ontemplated 
by section 178 of the Contract Act, and that the 
appellant, being the pawnee, acting in good faith, is 
entitled to:the protection afforded by the section. 

In the present case Po Chit was given possession 
of the sewing machines by the owner in order that 
he might sell them for and on behalf of the 
owner. His possession is not a mere custody for 
safe keeping, but for the definite purpose of sale, and 
any sale made by him would have bound the owner 
and given the purchaser a good title to the goods. 
He would have had such a possession of the goods 
as is contemplated by section 108 of the Contract 
Act and, in my opinion, he would also have such a 
possession of them as contemplated by section 178 of 
that Act. The fact that he disposed of the goods 
contrary to the instructions of the owner makes no 
difference to the character of the possession which 
vested in him. His possession is very analogous to 
the possession ofa factor or agent which is the possession 
which is contemplated in section i78. If, therefore, 
the pawnee acted in good faith and had no ground for 
doubting the authority of Po Chit to pledge the 
goods he would be entitled to the protection granted 
by section 178. The correctness or otherwise of the 
order of the District Magistrate would therefore 


(3) 4 L.B.R. 13. (5) 11 L.B.R. 217, 
(4) 4 L.BR, 235. (6) 27 Mad, 424, 
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depend on whether the pawnee acted with due care 


and attention. Kyangin, where this branch has been 


opened is a small place and I find it hard to believe 
that the pawnee was not aware that Po Chit was 
merely acting for and behalf of the Singer Sewing 
Machine Company. It appears to me that he must 
have been aware that Po Chit was in charge of this 
branch for the purpose of selling the machines ; and he 
had no ground whatever for imagining that the owner 
had or was likely to have authorised him to pledge. It 
appears that he took two machines from Po Chit in 
pledge and one from Po Chit’s wife. It appears to 
me to be more than doubtful whether the pawnee 
therefore acted in good faith. Indeed I would have 
no hesitation in holding that he did not so act. 
Under these circumstances, in my opinion, the order 
of the District Magistrate was justified and should 
not be disturbed, and I would: therefore pass no 
orders on the reference by the learned Sessions 
Judge. : 
May Ounce, J.—I concur. 
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APPELLATE CRIMINAL, 


Before Mr. Justice May Oung. 


NGA WAIK 
v. 
KING EMPEROR.* 


The Indian Penal Code, section 307—Presenting a gun atthe complainant and 
fulling the trigger—No report or discnarge and no evidence that the. gun wag 
loaded—Section 352, Indian Penal Code. 


Where the accused presented a gun at the complainant and pulled the trigger 
no report or discharge resulting, and in the absence of evidence to show that 
the gun was loaded, held, that the accused’s act amounted to no more than 
presenting an unloaded gun at the complainant and pulling the trigger and that 
thesection of the Indian Penal Code which appliesis section 352 and not 
section 307, 


Jiwan Das v. King-Empervr, (1904) P.R. 30—followed. 
Queen-Em press v. Niddha, 14 All. 38—dist inguished 


The facts are fully set out in the judgment of the 
Court. 


May Ounce, J.—The appellant was convicted dnd 
sentenced to suffer seven years’ rigorous imprison- 
ment under section 307.of the Indian Penal Code, 
His as offence, as charged, was ‘‘that he did‘an act, to 
wit, attempted to shoot Maung Maing with a gun, 
with such intention and under such circumstances 
that if by that act he caused the death of Maung 
Maing, he should have been guilty of murder.” 


The facts are as follows :—The complainant was 
seated on the verandah of his house when the appel- 
Jant rushed towards him from the road, levelled a 
gun at him and pulled the trigger. There was no 
report or discharge. Complainant took fright and 
ran out of his house but stumbled and fell a short 


* Criminal Appeal No. 62 of 1923 from an order ofthe Special Power Magis- 
trate of MouJmein, dated the 16th December 1922, passed in Criminal Trial No, 
106 of 1922 convicting the appellant for an offence punishable under section 307 
of the Indian Penal Code. 
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distance away. The appellant followed up and aiming 
at the prostrate complainant, pulled the trigger of 
his gun a second time. Again there. was no result. 
Then the complainant got up and escaped. The 
appellant also fled and was not arrested till some 
days later. The gun has not been found and there 


-is no evidence to show “that it was loaded at the time 


when the complainant was attacked as stated. 


Section 307 deals with attempt to murder and 
provides :—‘‘ Whoever does any act with such inten- 
tion or knowledge and under such circumstances that 
if he by that act caused death he would be guilty of 
murder, shall be punished, etc.” - 

In the present case, it cannot be assumed, with- 
out evidence, that the gun was loaded, and it is quite 
possible that the appellant was merely trying to 
frighten the complainant. The appellant’s act must. 
therefore be held to have been nothing more than 
presenting an unloaded gun at another person and. 
pulling the trigger. The act which is punishable. 
under section 307 must be an act which is itseif 
capable of causing death: Jiwan Das v. King-Emperor 
(1). The ‘act of the appellant could not fer se: 


' possibly cause death. 


Had the gun been loaded and had the complain- 
ant’s escape from death or injury been due to a misfire 
the appellant would doubtless have been guilty of the 
offence charged, because he> would have done. the 
last proximate act necessary to constitute the com- 
pleted offence and the completion of the offence would. 
have only been prevented by some cause independent 
of his volition : Queen-Empress v. Niddha (2). 


Here, however, since there was no proof that the 
gun was loaded, the conviction under section 307 





(1) (1904) P.R. 30. (2) (1892) I L.R. 14 All. 38, 


“sae teonnnn asec ShhSnha im ean ISRON ANE 


Vou. I] RANGOON SERIES. 


cannot be sustained. The appellant was nevertheless 
guilty of an assault on the complainant. The convic- 
tion is therefore altered to one under section 352, 
and the sentence reduced to three months rigorous 
imprisonment. The maximum sentence is inflicted 
because the appellant, a proclaimed absconder, is 
shown to have borne a grudgé against the complain- 
ant for having, as he suspected, given information to 
the authorities as to his whereabouts. 


APPELLATE CRIMINAL, 


Before Mr, Justice May Oung, 


U DAMADAYA 
Vv. 


KING-EM PEROR.* 


Indian Penal Code (det XLV of 1860), section 124a-—Test to be applicd to 
determine whether a Seditious Speech, 

In order to decide whether or not a speech co‘stitutes an attempt to encite 
hatred, contempt or disaffection, it should be viewed from the standpoint of the 
types of persons to whom it was primarily addressed. On the one hand, their 
limitations, if any, have to be taken in io account : on the other, the fact that 
the wards may convey to them a literal meaning must rot be Icst sight of. 
The time and the places are also factors which should be considered. 


On the nights of the 27, 28th and 29th and 
30th June 1922, the appellant, U Damadaya, made 


‘speeches at Wakéma in the Payagyi Tazaung. He 


was committed to the Myaungmya Sessions on two 
charges under section 124a of the Indian Penal 
Code in respect of the speeches delivered on the 
28th and 30th June respectively. Disagreeing with 
the Assessors the learned Additional Sessions Judge 


*Criminal Appeal No. 1132 of 1922 against the order of the Sessions Judge 
of Myaungmya, dated the 29th November 1922, passed in Sessions Trial 
No. 57 of 1922. 
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found the appellant guilty on both the charges and 


U Dawapaya sentenced him to suffer in respect of the first charge 


Kine. 


EMPEROR. 


rigorous imprisonment for a period of six months 
and of the second charge rigorous imprisonment for 
a further period of eighteen months. Against the 
said convictions the appellant appealed to the High 
Court with the result reported in the judgment 
reported below. 

Ba Si—for the appellant. 

Shaw, Assistant Government Advocate—for the 
Crown. 


May OunG.—The- appellant, a Buddhist monk, 
was convicted at the Myaungmya Sessions on two 
charges, under section 124a of Indian Penal 
Code and sentenced to suffer, in the aggregate, rigorous 
imprisonment for the period of two years. This 
appeal is laid on the grounds that the alleged offences 
were not made out and that the sentences were 
unduly severe. 


The subject matter of the charge is to be found in 
the reports of two speeches delivered by the appellant 
at the town of Wakéma in the Delia on the 28th and 
30th of June 1922. A Sub-Inspector of the Criminai 
Investigation Department, Maung Maung, was present 
on both occasions and recorded the appellant’s 
remarks in shorthand. On the following day he 
iranscribed his notes and submitted them without 
delay to the proper authorities and,.in due course, the 
Local Government ordered the appellant’s prosecution. 


It is necessary, in the first place, to note that the 
meetings at which the speeches complained against 
were made do not appear to have been convened for 
religious purposes, or for any definite religious 
function. The appellant was a peripatetic lecturer 
on questions of the day and had, it seems, under- 
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taken the task of going round the districtsin order 1928 


to rouse the people of the countryside {toa sense of U Damapava 
their rights and responsibilities as citizens. His Kine- 

object was _avowedly political and his main theme *™PE80*: 
was that most nebulous of human aspirations—Free- 
dom. This “ Freedom,” said he, would come with 
the attainment of ‘‘ Home Rule.” In his first speech 
he referred to the fact that his brother had been 
imprisoned for what were held to be seditious utter- 
ances and hinted that the latter’s mantle had fallen 
on him; in his second speech, as appears from his 
own version, he expressed in graphic terms his 
realization that he was himself in imminent danger 


~ May Ovune, 
ss 


of going to jail on account of his preaching. ‘“‘ When 
i smell my own flesh,”’ he declares, “I obtain the 
odour of prison.” It is thus patent that his audiences 


were not invited to listen to purely religious discourses 
such as are usually delivered by Buddhist monks 
-and that the appellant was fully aware of.the risk he 
was taking in dealing with matters not strictly: germane 
to his ordinary avocations. 


Next must be considered the point of view from 
which the appellant’s utterances should be regarded. 
The learned Assistant Government Advocate treats ihe 
speeches. as if they had been logically arranged, the 
various arguments and sequences carefully thought 
out and a single sinister thread running through the 
whole fabric. His is the angle of vision of the English 
reader of a written oration translated from the original. 
Consciously or otherwise, he expects it to conform 
to the standard of a similar effort by an English 
writer and, though fairly well acquainted, with the 
language in which it was pronounced, fails, possibly, 
to. realise how it would affect the mind of the 
Burman hearer who merely listens to the speaker 
during a short space of time. On the other hand, 
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the learned counsel for appellant, himself well versed 
in modern politics andthe methoas of constitutional 
agitation, cannot apparently see any harm in words, 
phrases and sentiments which are but. the common 
stock-in-trade of the demagogue, but which addressed 
to gatherings composed mainly of rustics, unaccus- 
tomed to the language of politicians and: apt to 
construe literally whatever they hear, may assume far 
greater significance. In my opinion, in order to 
decide whether or not a speech constitutes an 
attempt to excite hatred, contempt or disaffection it 
should be viewed from the standpoint of the type of 
persons to whom it was primarily addressed. On the 
one hand, their limitations, if any, have to be taken 
into account ; on the other, the fact that the words 
may convey tothem a literal meaning must not be 
lost sight of. The time and the place are also 
factors which should be considered. . 

The appellant’s speeches are fully set out in the 
judgment: of the court below, and-there seems to be 
no advantage in giving them further publicity by 
reproducing them here. I have read them several 
times and have applied to them the test indicated 
above. 

The result, as regards the first of the two speeches, is 
that I am not satisfied that the charge has been made 
out. The learned Sessions Judge observes that there 
is very slight corroboration of Maung Maung’s version 
of the speech. In outline, his version and the appel- 
lant’s are practically identical, but it is admitted by 
the prosecution that the former is incompiete, though 
the omissions are, with one exception, comparatively .. 
unimportant, J agreein the finding that the report - 
was a substantially correct one. I am unable, how- 
ever, to read into it the meanings which have been 
deduced by the Court. of Session. The speaker 
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denounces in scathing terms the education that is 
imparted in modern public schools and exhorts the 
people to support “‘ National” schools with a view to 
obtaining ‘ Home Rule. ” He complains that the 
Buddhist priesthood is no longer supported by the 
State in the same way as it was under indigenous 
rule, whereas.the Anglican Church is liberally supported 
by the Government. He then advises his- hearers 
to reject the form of Government commonly known 
as diarchy and condemns the high rates of taxes and 
duties which result in the high prices of commodities, 
such as salt. Then comes a statement in Maung 
Maung’s version that the present Governnient is unjust 
and bad. According to the accused himself, he said 
that they should not characterise the present bureaucra- 
ticadministration as unjust and rotten, because,whatever 
grievances the Burmans may be suffering from, they 
were due to their own inability to represent matters. 
It is possible that the stenographer missed the full 
force of this argument and, in the absence of corrobora- 
tion on this point, I must give the appellant the benefit 
of the doubt The speech winds up with the cryptic 
remark that no one can make the Government hated 
but the Government itself. It is possible to read into 
this an innuendo but, in my view this is one of those 
instances in which, though the statement by itself 
appears to be objectionable, the court must not look 
to a single sentence or an isolated expression, but take 
the speech as a whole and give it a full, free and 
generous consideration. 


As remarked by the learned counsel for the Crown 
the appellant in his first speech appears merely to. 
have been feeling his way and trying to gauge the: 
temper of his audience with a view to leading up on 
a subsequent occasion to something more. Reading 
the speech as a whole and giving due weight to every 
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part of it and undue weight to none, I must hold .that 
the words uttered on this occasion by the appellant 
do not clearly reveal any intention on his part to excite - 
feelings hostile to the Government in the minds of 
those who heard him. He is therefore not guilty on 
the first charge. 


The speech of the 30th June stands on an entirely 
different footing. Here he appears to have got into 
his stride, as it were, and brings forward instance 
upon instance of poverty and distress among the people 
which, according to him, is directly due toa Govern- 
ment which, is like a Government in the hands of base, 
evil, intriguing and thieving rulers and is therefore the 
people’s enemy. He then exhorts them to bear 
patiently with the enemy and to cultivate the four 
kinds of strength, viz., wealth, knowledge, courage 
and unity. He then next quotes a stanza from a 
Buddhist work which enjoins patience until a suitable 
opportunity. occurs when they should rise up and 
strike liké a viper or cobra. Another prominent feature 
of this speech. is a.parable concerning a crow that 
pretended piety but, when opportunity offered itself 
committed depredations. The prosecution urge that 
the crow here is meant for the British Government 
but the reference is ambiguous, and, according ‘to 
Maung Kan Tha, the principal witness cited to corro- 
borate Maung Maung “ The accused phongyi warned 
the audience not to allow persons like this crow in 
their associations; otherwise the association would be 
wrecked.’ In this particular instance’ also, I am 
bound to hold that no offence against the Govern-. 
ment was intended. In the rest of the speech the 
speaker rambles from topic to topic, but one import- 
ant injunction appears over and over again, viz., 
the fostering of the four kinds of strength which, 
when acquired, will enable the people to strike a 
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strong blow in: order to get over their misfortunes. 
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Counsel for the appellant urges that the action thus M Dasanaws 


advocated by the lecturer was nothing more than 
constitutional agitation, but it is here that the Court 
must look to the natural and probable effect of the 
words in the minds of those who actually heard them ; 
and, since every man is presumed to intend the ordi- 
nary consequences of what he does or says, I must 
hold that in his second speech the appellant intended 
to rouse feelings of hatred, contempt or disaffection 
towards the Government, and in particular to advise 
his hearers to strike a blow for political freedom. He 
is therefore guilty on the second charge. 

As to the sentence that should be passed on him, 
though the appellant’s profession cannot save him 
from the consequences of his offence, due regard 
must be paid to the fact that rigorous imprisonment 
for any appreciable period is in itself a severe penalty 
for a person accustomed to sedentary habits and an 
easy and comfortable monastic life. At the same time, 
it must be admitted that simple imprisonment has no 
terrors for one who has dedicated himself to a life of 
seclusion and austerity ; and the fact that this species 
of offence, unknown in Burma in the past, appears 
in recent years to have become fairly common, calls 
for a deterrent sentence, though the term of imprison- 
ment should not necessarily be as lengthy as might 
be the case where simple imprisonment is awarded. 


I reverse the conviction and sentence on the first. 


charge, and while confirming the convictioa on the 
.second charge, direct that the sentence be reduced to 
-one of nine months’ rigorous imprisonment. 
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APPELLATE CRIMINAL. 


Before Mr. Justice May Oung. 


KING-EMPEROR 


ANNAWDIN.* 


Indian Penal Code, s:ctions 172, 2258-Non-applicability to a person who 
abts:onds to avoid arrest under a warrant. 


Held, .thatit is not an offence under settion 172 or section 3258 of the 
Indian Penal Code to abscond to avoid arrest under a warrant. In order to 
justify a conviction of a person under section 225n, Indian Penal Code, for the 
offence of intentionally offering resistance or illegal obstruction to the lawful 
apprehension of himself, something more than mere absconding is required ; 


'+ there must be an overt act of resistance or-obstruction, some active opposi- 


tion by show of force, | 
King-Emperor V. Gun Fal, U.B.R. (1904-06), I, Indian Penal Code, 29— 


referred to, 


May OunG, J.—The respondent, Annawdin, failed 
to pay capitation-tax due by him anda _ warrant for his 
arrest was therefore issued to the village headman, 
On the latter’s going to execute it, the respondent, 
who saw the headman from a distance, ran out of his 
house and absconded. The headman then applied for 
a summons against the respondent on a charge under 
séction 172, Indian Penal Code, but the Magistrate 
holding,rightly, that thatsection is inapplicable, dismiss- 
ed the complaint under section 203, Code ef Criminal 
Procedure. Onrevision, the learned District Magistrate 
held it probable that the Legislature intended section 
225n, Indian Penal Code, to apply to such a case and 
sought to distinguish it from the case of King-Emperor 
v. Gun Pal (1). He could himself have ordered further . 
enquiry but as he thought it doubtful whether section. 
2258 applies to the facts or not and as the point is 








: Criminal Revision No. 24B of 1923 being Review of the order of the Sub- 
divisi:.nal Magistrate of Kyauktaw, dated the 23rd mOeetribee 1922, passed i in 
Criminal Regular Trial No. 107 of 1922. 

(1) U.B.R. (1904—06) I, indian Penal Code, 29. 
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likely to come up again he reported the case to this 
Court for orders. 

In order to justify a conviction of a person under 
section 225B, Indian Penal Code, for the offence of 
intentionally offering resistance or illegal obstruction to 
the lawful apprehension of himself, something more 
than mere absconding is required : there must be an 
overt act of resistance or obstruction, some active 
opposition by show of force. 

It may seem anomalous that while the law punishes 
a’ person who absconds in order to avoid being served 
with a.summons, notice or order there should be no 
provision for punishing one who absconds to avoid 
arrest under a warrant. But in the latter case, the 
Jaw provides certain coercive procedure which may 
be followed in the alternative and hence the recalcitrant 
does not enjoy impunity. In the case of a warrant 
issued by a Criminal Court, there is the procedure 
by proclamation and attachment (sections 87 and 88, 
Code of Criminal Procedure). Under’ Rule 107 read 
with Rule 91 of the Rules made under the Burma 
Land and Revenue Act, 1876, an arrear of capitation- 
tax may be realized as if it were the amount of a 
decree for money passed against the defaulter in favour 
of the thugyi inthe manner prescribed by the Code 
of Civil Procedure ; hence if the defaulter absconds in 
order to evade arrest his property can be attached and 
sold in execution. 

I therefore hold that section 2258, Indian Penal 
‘Code, does not apply to the case since there was no 
resistance or illegal obstruction. 
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178 of the First Schedule. 
Ma THEIN TIN v. MAUNG BA THAN AHD ONE... ees 


AWARD MADE WITHOUT THE INTERVENTION OF a CourRT, APPEAL 


FROM ORDER FILING OK REFUSING TO FILE AN—Afparent . conflict 
between the-provisions of section 104 (1) (f) and paragraph 21 (2), 
Second Schedule, of the Civil Procedure Code reconciled—Order XLI, 
Rules 23, 25, applicability of ,to decision of the Trial Court not ona 
preliminary point —Practice—Revision, want of jurisdiction by the 
Lower Court a ground for. ‘Vhere is a right of appeal against 
the decision of the Court on the question whether an award 


should be filed or not and also when the decree of the Court does © 


not correctly interpret an award. But where an award has 
been lawfully: made, there is no appeal against the decisions of 
the arbitrators. Where an original decision by the Trial Court was 
not on a preliminary point, and the Appellate Court remanded the 
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Mussamat Ram Dittiv. Amar Singh, 19 Punjab Records (1911), 420 ; 
Hari Kunwar v. Lakshmi Ram Jain, 38 All. 380—followed. 


Maunc Tun U AND ONE v. Maunc Po SHOKE... oT) 


BRANCHES OF TREES OVERHANGING THE ADJOINING LAND—The remedies 


of the owner or occupier of the adjoiniug land—The tenure (whet her 
leasehold or freehold) of the occupier immaterial—Revision—Mis- 
application of law. Where the branches of a tree standing on a 
piece of land, overhang the adjoining land, held, that the owner or 
occupier of the land over which the offending branches overhang, 
is, in the absence of any express stipulation to the contrary en- 
titled, as of right, to remove them or to have them removed. 
Semble.—The fact that the party complaining has merely a Lease- 
hold and not a Freehold would not in any manner alter the case. 
Where the right sought for is not <n easement and: where the law 
applied by the Trial Court was the law relating to easements, held, 
that there wasa misapplication of the law and that the High Court 
can therefore exercise revisionary powers. Lakshmi Narain 
Banerjee v. Tata Prosanna Banerjee, 31 Cal. 944—referred to and 
followed. Peacock's Law relating to Easements in British India, 
Third Edition, pages 251—254—referred to. 


MaAunc Po THAUNG v. MA GYI AND ONE eae : wees 


Burma ACT II oF--1898 : See FERRIES ACT, 
Burma Act II oF -1916: See FERRIES ACT. 
BuRMA ACT VII oF 1920 : See RANGOON SMALL CAUSE CoURT ACT, 


PAGE 


256 


265 


281 


INDEX 


‘ Cause or Action "—Civil Procedure Code, section 20 (c) ; See-JuRIS- 
DICTION ae t's ee aes sae ie 


CHARGE:Ok LIEN ON LAND—Posit ion of a person advancing money ona 
promise to mort gage land and obtaining possession of the land as 
part of his security. Where a person advanced money on the 
strength of a promise to mortgage land and had actually obtained 
possession 01 the land as a part of his security, held, that he hada 
charge or lien on the Jand for the debt secured, as against the 
promisor and persons claiming under him with notice of payment. 


AUNG DUN AND ONE v MAUNG TUN Ya ae ee 
C1ViL PROCEDURE CODE, SECTION 20 (c) ; See JURISDICTION we 


Civit PROCEDURE CODE, SECTION 104 (1) : ‘Se¢ AWARD MADE WITH- 
OUT THE INTERVENTION OF A COURT, APPEAL FROM ORDER 
FILING OR REFUSING TO FILE AN ave +08 aes ava 


Civit PROCEDURE CODE, SECTION: 113: See APPEAL FROM ‘THE 
ORDER OF THE COMMISSIONER, THE MUNICIRAL CORPORATION OF 


THE CiTY oF RANGOON ws is ase ws aie. ae 
Crvit PROCEDURE CopDE, ORDER XX, Rui 4(1): See JUDGMENT IN A 
Civi_ SUIT, WHAT IT SHOULD SHOW tas owe se 


CIVIL PROCEDURE CODE, ORDER XXI, RuLvs 59 To 62—Necessity of 
determining if the possession of the judgment-debtor is on his oun 
account or on account of others—Effect of the provision ‘th order 
shall be conclusive’ in Rule63 considered—Neglect of clear provi- 
sions of law as to points for decision, a materialirregularity calling 
for revision. In a proceeding for removal of attachment of property 
which was in the possession of the judgment-debtor, it was alleged 
by the applicant that at the time of the attachment, the judgment- 
debtor had no interest in the property. Held, that under ‘Order 
XXI, Rules 59 and 6(, of the Code of Civil Procedure, the judge 
should have gone into the question as to whether the possession of 
the judgment-debtor was on his own account or on account of the 
applicant, It is not sufficient to enquire into the question-of actual 
possession only. Held also, that the provision “the order shall be 
conclusive” in Rule 63 did not preclude revisionary jurisdiction 
but only rendered such orders unappealable. Held further, that-the 


failure of the Lower Court to go into the question as to whether . 


the possession of the judgment-debtor was on his own account or 
otherwise, as required by Order XXI, Rules 59—63, is a material 
irregularity in the exércise of its jurisdiction. Mahomed Ibrahim 
Mulla v. S.R., Jandass, 11 L.B.R. 387; Nea Tok v. Subramanian, 
1 U.B.R. (1910-13), 75; Sun Tun Pru v. Mi AnijMe and four others. 
1 L.B.R. 180—re ferred to, ; 


PHomon Sines v. A. J. WELLS ate iss aes 

CVLL PROCEDURE CODE, ORDER XLI, RULES, 23.25; See AWARD MADE 
WITHOUT THE INTERVENTION OF A CouRT, APPEAL FROM ORDER 
FILING OR REFUSING TO FILE AN ew wae rer 
CIVIL PROCEDURE CODE, ORDER XLVI, RuLE 1: See APPEAL FROM 
THE ORDER OF THE COMMISSIONER, THE MUNICIPAL CORPORATION 

OF THE CITY OF RANGOON ... aoe tee eee see 
CRIMINAL PROCEDURE CODE, SECTION 403: See ACQUITTAL FOR 
OFFENCES UNDER THE PENAL CODE; A BAR TO RE-TRIAL UNDER 
THE REGISTRATION AcT oes ae wae ose ave 
CRIMINAL PROCEDURE CODE, SECTION 424 READ WITH SECTION 367— 
Judgment of the Appellate Court, admitting an appeal, what it 
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should indicate— Appellate Court's judgment should not appear in 
the natureof a supplement to the Trial Court's judg ment. An Appel- 
late Court which admits an appeal, shoild set out the case in its 
jidgment sufficiently fully to enable the High Court in revision to 
dispose of it without the necessity of going through the trial record. 


BAGH alias MAUNG Po SEIN v. KING-EMPEROR ase 


CRIMINAL PROCEDURE CoD4a, SECTION 540—Discret ionary and impera- 
tive provisions of the section—Evidence to rebut the defence case, 


which could not have been anticipated by the prosecution. When. 


exercising the powers vested by the first part of section 540 of the 
Code of Criminal Procedure, the Corrt should proceed with the 

- utmost circumspection when the fresh evidence is likely to prove 
prej..diciil to the accused. The second part of section 540 of the 
Code of Criminal Procedure being imperative, the Court is bound 
to admit fresh evidence when it appears essential to the just 
decision of the case. Held, on the facts that the fresh evidence, to 
rebut the defence case which took the prosecution by surprise and 
which could not possibly have been anticipated by the prosecution, 
was rightly admitted by the Trial Court. 


MAuNG Po HMYIN AND ONE v. KING-EMPEROR re 
DECLARATORY SUIT, JURISDICTION OF THE RANGOON SMALL CAUSE 
COURT OVER : See RANGOON SMALL CAUSE COURT ACT Kes 
EVIDENCE To REBUT THE DEFENCE Cast; Scé CRIMINAL PROCEDURE 
CobE, secTioN 540 ae ack eae ves 
EXTRAORDINARY CIVIL ORIGINAL JURISDICTION OF THE H1GH Court; 
See LETTERS PATENT, SECTION 11 aes * oe? 


Ferries Act (Burma Acr II oF 1898), secrions 15, 28 AND 27 ; 


-Amended by Burma Act Il of 1916—‘' Between points within, or 
within two miles from, the limits of a publicferry” explained. 
Held, that if ore cf the twotpoints, whetherjof depart-re or arrival 
is o-itside the two-miles limit of a public ferry, no effence under 
section 25 or 27 of the Burma Ferries Act is comunitted. 


THA Gyaw'v. KING-EMPEROR re cus ans 


GaMBLING Act (BuRMaA Act I oF 1899), sEcTION 3 (2)—The game of 
“Ma-chauk,” “Ma-Jongg,” “Chauk-ba” or ‘The Sparrow,” a game 
of mere human skill. Held, tat the game of ‘tMa-chauk" otherwise 
known as ‘“* Ma-Jongg ”’ or ‘‘ Chauk-ba ”’ (the English equivalent 


being ‘‘Sparrow’’), is a game of human skiil and comes under the . 


exception in sub-section (2) of section 3 of the Burma Gambling 
Act. King-Emperor v. Tun Zan, 3 B.L.T. 66~—referred io, 


AH SHRIN AND ELEVEN OTHERS v K1NG-EMPEROR aes 
INTERLOCUTORY ORDER, INTERFERFNCE WITH : See JURISDICTION... 


-JUDGMENT OF APPELLATE CRIMINAL COURT, WHAT IT SHOULD INDI-- 


CATE ; See CRIMINAL PROCEDURE CODE, SECTION 424 READ WITH 
SECTION 367 or Sas 13s és ees 
JUDGMENT IN A CIVILSUIT, WHAT IT SHOULD SHOW— Ende of Civil 
Procedure, Order XX, Rule 4 (1)— Practice. The discretion given to 
the Judges of the Small Cause Courts by Order XX, Rule 4 (1), 
should be exercised with due regard to the circumstances of each 
case and except in cases of everyday occurrence, the judgment 


should set out the particulars of the suit and give reasons for - 


decisions arrived at. Narayan v. Bhagu, 31 Bom. 314—referred to. 
Maunec Sa v» Ma U Ma AND ONE are wee eee 


” PAGE: 


301 


303 


303- 
231 


301 


274 


INDEX v 


PAGE 


JURISDICTION—Section 20 (c), Code of Civil Procedure—Suit on 
contract of Insurance—‘‘Causeof action” defined—-Pract ice—Inter- 
ference with interlocutory orders. Held that the High Court will 
interfere in revision with interlocutory orders, from which no 
appeal lies, if irreparable damage would be caused by refusal of the 
High Court to interfere at that stage. Held, further, that for the 
Purposes of section 20 of the Code of Civil Procedure, the words 

‘cause of action,” so far as snits on contract are concerned;include 
’ the making of the contract and the payment of money under the 
contract and that in cases based.on contract of insurance, they do 
not include the loss or damage of the property insured. PER 
LENTAIGNE, J.—‘' I am of opinion that the meaning of the expres- 
sion ‘ cause of action’ in the section in question, When applied to 
suits based on contract, should be ascertained by a consideration of 
the meaning of the expression in the past in the course of the 
development of such legislation in India and the case law thereon, 
and net by reference to any Englishdecision of the construction of 
any English Statute.” S:PM.M. Chettyv. P.LN.N. Narayanan 
Chetty, 11 L.B.R. 65; Fife v. Brown, 6 W.R. 282 ; Fatimah Bibi v. 
Abdul Majid, 14 ANl.531; Anderson, Wright & Co.v. Kalagarla 
Surji Narain, 12 Cal. 339; DeSouza v. Coles,5 Mad. H.C.R 384; 
‘Gopi Krishnagosami v. Nilkomul Banerjee, 13 Bengal L.R. 461— 
referredtoand followed. Gaillard v. Champion, 101 English 
Reports, K.B. 933 ; Read v. Brown, 22 Q.B.D. (1889), 128 ; Chand 
Kour v. Pattab Singh,16 Cal.98(P C.);Musa Yakub Mody v. Manilal 
Ajitrai, 29 Bom. 368; Vishvendra Thirta Swamier v. The National 
Instirance Company, Limited, Calcutta and the Sun Life Assurance 
Company, Lintited, Canada, 41 1.C. 392—referred to and dissented 
From, Murtiv. Bhola Ram, 16 All, 165—distinguished. Llewhellin. 
v. Chunni Lal, 4 All. 423 ; Bishunath v. Illahi Baksh, 5 All, 277; 
Luckmee Chand v. Zorawur Mull, 8 Moore’s I.A. 291; Jusmoonak 
Pershad v. Zaibunissa, (1879)5 C.S. 268—referred to. Woodroffe 
and Ameer Ali on Civil Procedure and Mulla on Civil Procedure— 
referred to. 


THE JUPITER GENERAL INSURANCE COMPANY, LIMITED, v. 
ABDUL AZIZ ‘ ; eis ae 231 


LETTERS PATENT, SECTION 11—Estraordinary Civil Jurisdiction of the 
High Court—Applications for transfer to its files, whether tobe heard 
on the Appellate or Original Side-—Effectof transfer froma Court 
entertaining a suit without juisdiction. Held, that itis desirable 
that an application to remove a suit toits own file and try and 
determine the same as a Court of Extraordinary original jurisdiction 
under the provisions of section 11 of the Letters Patent, should be. 
heard by a Judge sitting on the Original Side of the High Court. 
Semble.—The transfer tothe High Court ofa suit from the Court 
which entertained it without having jurisdiction over the matter 
will not cure the defect. Harendra Lall Roy v. Sarvamangala 
Debee, 24 Cal. 183 ; T. R. Doucett v. Josiah Patrick Wise, 4 W.R. 
Misc, 7 ; Sreenivasir v. Balakrishna Deva, 13 1.C. 860; Ledgard 
v. Bull, 9 All. 191; 13 LA. 134—veferred to. : 


THE JUPITER GENERAL INSURANCE Company, LIMITED AND 
TWO v. ABDUL AZIZ eke res ese 226 


LIEN ON LAND: See CHARGE OR LIEN ON LAND ae ces 261 
LIMITATION ACT, SCHEDULE I, ARTICLE 178 : See AWARD, APPLICATION 


TO FILE AN, NOT CONVERTED INTO A SUIT a Ses 256 
MISAPPLICATION OF LAW, A GROUND FOR REVISION : See BRANCHES OF 
TREES OVERHANGING THE ADJOINING LAND ‘ve oe 281° 
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MURDER : See PENAL CoDE, SECTION 300 (3)... eas; ee 
NEGLECT OF CLEAR PROVISIONS OF LAW, A MATERIAL IRREGULARITY}; 
See CIVIL PROCEDURE CODE, ORDER XXI, Ruces 59 To 62 ads 


PENAL CoDE, SECTION 73— Cumulative sentences of solitary confinement 
not allowable—Solitary confineinent to be a portionof the substantial 
sentence of rigorous imprisonment ~ Not permissible toorder sentences 
passed in separatetrials torunconcurrently. Cumulative sentences 
of solitary confinement are contrary to the intention of section 73 of 
the Indizn Penal Code. Qucen-Empress v. Po Thaing, P.J.L.B. 
596 ; Qucen-Empress v. Nea Kaing, 1U.B.R. (1897-1901), 247-- 
followed. Sentences passed in separate trials cannot be ordered to 
run concurrently. King-Emperor v. San E, 4L.B.&. 147—followed. 


Nea SEIN Pov. KING-EMPEROR . ... see:3 eee 


PENAL Cop, SECTION 193—Perjury—Nature of evidence required to 
establish the offence. In a trial for perjury arising out ofa suit 
where the accrsed stated on oath that be wrote a certain document, 
B swore that it was he B who had written the document, the 
handwriting expert gave his opinion (not on oath) that the hand- 
writing on the document was notsimilar to the acknowledged 
handwriting of the accused andthe Lower Court after having 
compared the various hand writings came to the conclusion that the 
handwriting on thedocument resembled that cf B, /eld, that on the 
facts a conviction tnder section 193 of the Indian Penal Code could 
notstand. Pek MacCoLt, J.—''It is urged that aJudge should not 
import his personal knowledge into his judgment ‘and that if he 
wishes to rely on facts within his knowledge, he mist gointo the 
witness box and depose to them on oath. This propositionis no 
doubt correct in the main but it does notapply to facts of which a 
Judge is permitted to take judicial notice. And nowhere in the 
Indian Evidence Act is it laiddown that a judge must not look at 
exhibits produced in Court or partly base his judgment on them. If 


a witness swore that an object producedin Court was blackthovgh . 
the Judge could see that it was white it would be absurd to hold 


that the Judge would not be justified in holding that the object was 
white unless another witness were called to sayso.’”* The Queen v. 
Ahmed Ali and others, 11 W.R. Crim. 25—followed. 
S.C. Gupta v. KING-EMPEROR aie as aia 
PENAL Cok, sEcTIoN 300 (3)—Murder—A finding of ‘‘ inflicting an 
injury likely tocause death” not sufficient. Held, that to constitute 
the offence of murder, there must always be a finding that the act 
which caused death was done with the intention either uf causing 
death or of causing bodiiy injury sufficient in the ordinary course of 
nature to cause death. Held further, that a finding of inflicting an 
injury that was merely likel yto cause death would not of necessity 
amount to murder. Shwe Ein v. King-Emperor, 3 L.B.R. 123; Po 
Sin v. King-Emperor, 2 B.L.T. 111—re ferred to. 


APALU alias APANA v. K1NG-EMPEROR ae aoe ces 
PERJURY : See PENAL CODE, SECTION 193 eas ooo ose 
Rancoon MuniciPaL AcT, 1922: See APPEAL FROM THE ORDER OF 

THE COMMISSIONER, THE MUNICIPAL CORPORATION OF THE CITY 
OF RANGOON . #08 aay ses os ate 


RANGOON SMALL CausE Court Act (Burma Act VIIOF J $20), SECTION 
14 (s)\—Declaratory decree—Jurisdiction. Held, that in an action 
for damages for tort, among the reliefs claimed the mere asking for 
a declaration regarding the property in respect of which the tort 
occurred, would not convert the action into one for a declaratory 
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decree within the meaning of section 14 (s) of the Rangoon Small 
Cause Court Act and that the damages claimed being only Rs. 114 
under section 13 of the Act, the Rangoon Small Cause Court had 
jurisdiction to try the claim. 


TAKIR Ram KALWAR v, M.N. SwWAmy Natnv ... ae 


REFERENCE TO THE HieH Court ;: See APPEAL FROM THE ORDER OF . 


THE COMMISSIONER, THE MUNICIPAL CORPORATION OF THE CiTy 
OF RANGOON ove oe oes eee eee 


REGISTRATION ACT, SECTION 82 : Sce ACQUITTAL FOR OFFENCES UNDER | 


THE PENAL, CODE, A BAR TO RE-TRIAL UNDER THE REGISTRATION 


CT see oes oes wee wee on 


REMAND ORDER, WHERE THE DECISION OF THE TRIAL COURT WAS NOT 
ON A PRELIMINARY POINT : See AWARD MADE WITHOUT THE INTER- 
VENTION OF A COURT, APPEAL FROM ORDER FILING OR REFUSING 
TO FILE AN ee ase ‘eee eee ts 


REMOVAL OF ATTACHMEMT PROCEEDING, POSSESSION NOT THE SOLE 
QUESTION FOR DECISION IN; See CiVIL PROCEDURE CODE, ORDER 
XXI, Ruies 59 to 62 on aay es 


RES Jupicata—The application of the doctrine not limited by the specific 
words of section 11, Code of Civil Procedure (Act V of 1908)—When 
findings in a civil miscellaneous proceeding for letters of adminis- 
tration of the estateof a deceased person a bar toa fresh suit, Ina 
Civil Miscellaneous proceeding for letters of administration, where 
the parties in this appeal were rival claimants, evidence was 
recorded at length as in a regular suit and the respondent in the 
appeal was held by the Court not to be a legitimate daughter of one 
Maung Paw. Held, that this finding constitutes a bar toa declara- 
tory suit by the respondent that she was a legilimate daughter of 
Maung Paw. Held also, that the principle which prevents the same 
case being litigated twice over is of general application and is not 
limited by the specific words of the Code of Civil Procedure. 
Maung San Hla v. Ma HanGyi, (Unreported) Civil Second Appeal 
No, 328 of 1917 of the Court of the Judicial Commissioner, Upper 
Burma; Sheoparsan Singh v. Ramnadan Prashad Narayan Singh, 
20 C.W.N. 738 ; Ramachandra Rao vy. Ramachandra Rao, L.R. 
XLIX L.A. 129; Hookv. Administrator-Gencral of Bengal, L.R. 
XLVIII, 1A. 187; Ram Kirpal Shukul v, Rup Kuari, LR. XI LA. 
37 —referred to. 


Maune Hat v. Ma Hray me or ie 


SENTENCE, CONCURRENT, NOT ALLOWABLE FOR SEPARATE TRIALS : See 
PENAL CopF, SECTION 73 eee vee . ete fi 


SOLITARY CONFINEMENT, CONCURRENT SENTENCE OF, ILLEGAL AND 
MEANINGLESS:; See PENAL CODE, SECTION 73 sah ax 


SOLITARY CONFINEMENT, CUMULATIVE SENTENCE OF, NOT ALLOWED ; 
See PENAL CODE, SECTION 73 eee bee a 


Tort ; See BRANCHES OF TREES OVERHANG THE ADJOININGING LAND... 
TRANSFER TO HIGH COURT OF SUITS FROM COURTS ENTERTAINING 
THEM WITHOUT JURISDICTION, EFFECT OF: See LETTERS PATENT, 
SECTION 11 Wes aya ae sve nate 


Wokrps “CAUSE OF ACTION”: See JURISDTCTION ae an 


——‘CONCLUSIVE”: See CIVIL PROCEDURE CopE, ORDER XXI, 
Rvuizs 59 T9 62, ais weet aaa sis 
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strong blow in order to get over their misfortunes. 
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Counsel for the appellant urges that the action thus U Damapaya 


advocated by the lecturer was nothing more than 
constitutional agitation, but it is here that the Court 
must look to the natural and probable erfect of the 
words in'the minds of those who actually heard them ; 
and, since every man is presumed to intend the ordi- 
nary consequences of what he does or says, I must 
hold that in his second speech the appellant intended 
to reuse feelings of hatred, contempt or disaffection 
towards the Government, and in particular to advise 
his hearers to strike a blow for political freedom. He 
is therefore guilty on the second charge. 

As to the sentence that should be passed on him, 
‘though the appellant’s profession cannot save him 
from the consequences of his offence, due regard 
must be paid to the fact that.rigofous imprisonment 
for any appreciable period is in itself a severe penalty 
for a person accustomed to sedentary habits and an 
easy and comfortable monastic life. At the same time, 
it must be admitted that simple imprisonment has no 
terrors for one who has dedicated himself to a life of 
seclusion and austerity ; and the fact that this species 
of offence, unknown in Burma in the past, appears 
in recent years to have become fairly common, calls 
ior a deterrent sentence, though the term of et ee 
ment should not necessarily be as lengthy as might 
be the case where simple imprisonment is awarded. 

I reverse the conviction and sentence on the first 
charge, and while confirming the conviction on the 
second charge, direct that the sentence be reduced to 
one of nine months’ rigorous imprisonment. 
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v, 
Kinc- 
EMPEROR. 


May Oune, 
J. 
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INDIAN LAW REPORTS. _ [Vou, I 


_ APPELLATE CRIMINAL. 


Before Mr. Justice May Oung. 


KING - EMPEROR 
Dv: 
ANNAWDIN.* 


Indian Penal Code, sections 172, 225B—Non-applicability to a person . 
‘who absconds to'avoid arrest under a warrant. 

Held, that it is not an offence under section 172 or section 2258 of the © 
Indian Penal Code to abscond to avoid arrest under a warrant. Jn order to 
justify a convicton of a person under section 2258, Indian Penal Code, for the 
offence of intentionally offering resistance or illegal obstruction to the lawful 
apprehension of himself, something more than mere absconding is required ; 
there must be-an overt ‘act of resistance or obstruction, some active opposi- 


tion by show of force. ‘ 
King-Empcror v. Gun Pal, U.B.R. (1904-06), I, Indian Penal Code, 29— 


referred to. 

May Ounc, J.—The respondent, Annawdin, failed 
to pay capitation-tax due by him and a warrant for . his 
arrest was therefore issued to the village headman. 
On the latter’s going to execute it, the respondent, 
who saw the headmam’ from a distance, ran out of his 
house and absconded. The headman than applied for 
a summons against the respondent on a charge under 
section 172, Indian Penal Code, but the Magistrate 
hoiding, rightly, that that section is inapplicable, 
dismissed the complaint under section 203, Code of 
Criminal Procedure. On revision, the learned District 
Magistrate held it probable that the Legislature intended _ 
section 2258, Indian Penal Code, to apply to such a case 
and sought to distinguish it from the case of King- 
Emberor v. Gun Pal (1). He could himself have ordered 
further enquiry but as he thought it doubtful whether 
section 225B applies to the facts or not and as the point is 


* Criminal Revision No. 248 of 1923 being Review of the order of the Sub- 








" divisional Magistrate of Kyauktaw, dated the 23rd Noveniber 1922, passed in 


Criminal Regular Trial No. 107 of 1922. 
(1) U.B.R. (1904-06) I, Indian Penal Code, 29. 
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likely to come up. again he reported the case to this 
Court for orders. 

In order to justify a conviction of a person under 
section 2258, Indian Penal Code, for the offence of 
intentionally offering resistance or illegal obstruction to 
the lawful apprebension of himself, something more 
than mere absconding is required: there must be an 


overt act of fesistance or obstructio1, some active 


Opposition by show of force. - 

It may seem anomalous that while the law punishes 
’@ person who absconds in order to avoid being served 
with a summons, notice ot order, there should be no 
provision for punishing one who absconds to avoid 
‘arrest under a warrant. But 1n the latter case, the 
‘law provides certain coercive procedure which may 
be followed in the alternative and hence the recalcitrant 
does not enjoy impunity. In the case of a warrant 
issued by a Criminal Court, there is the procedure 
by proclamation and: attachment (sections 87 and 88, 
‘Code of Criminal Procedure). Under Rule 107 read 
with Rule 91 of the Rules made under the Burma 
Land and. Revenue Act, 1876, an arrear of capitation- 
dax may be realized as if it were the amount of a 
-decree for money passed against the defaulter in favour 
of the thugyi in the manner prescribed by the Code 


of Civil Procedure ; hence if the defaulter absconds in, 


order to evade arvest his property can be attached and 
sold in execution. 

I therefore hold that section 2258, Indian Penal 
‘Code, does not apply to the case since there was no 
resistance or illegal obstruction. . 
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CIVIL REFERENCE. 


Before Sir Sydney Robinson, Kt., Chief Justice, and Mr. Justice May Oung.. 


E. E. DAWOODJEE & SONS 
y- 
THE MUNICIPAL CORPORATION OF THE 
CITY OF RANGOON.* 


Kangoon Municipal Act, 1922, section 91 (2)—A ppeal to the Chief Judge, Small’ 
Cause Court, Rangoon— Notice of the intention to appeal to be left at the 
office of the Corporation within fourteen daystof the Cotumissioner’s order— 
Chapter II,. section 5, and Schedule HI of the Act—Failure of the 
Commissioner to appoint a dale on which he intends to dispose of- 
the complaint, where orders reserved—Date of service of notice of the order 
on the complainant, the date from which the fourteen days to be 
calculated—Code of Civil Procedure (Act V of 1908), section 113—.- 
Ord:r XLVI, Rule 1. 

Held, that where the Commissivner of the Corperation of Rangoon reser ves_ 
orders in an investigation under section 91 (2) of the City of Rangoon Municipal’ 
Act, it is necessary sor him to give notice of the date on which he proposes to 
pass ‘order. : 

Held further, that failing such notice, the date on which the complainant is 
served with notice of the order will be the date from which the fourteen days,. 
during which notice of intention to appeal must be left at the office of the 
municipality, will be calculated. 

Held also, that a reference under section 113 of the Codie of Civil Procedure 
is permissible only when the Court trying the appeal entertains a reasonable 


doubt on the matter. 
This was a reference made to the High Court 


under the provisions of section 113 of the Code of 
Civil Procedure by the Chief Judge of the Small 
Cause Court, Rangoon, in connection with the City 
of Rangoon Municipal Act, 1922. 

It appeared that the Commissioner of the Municipal. 
Corporation of Rangoon issued a notice on the 10th 
of July, 1922, to the appellants, E. E. Dawoodjee &: 


“Sons, informing them that the valuation of their: 


property had been raised from Rs. 1,000 to Rs. 2,000: 
per mensem, and calling upon them to file any 
objection that they wished. On the 12th of July, 1922, 
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the appellants filed their objection; on the 9th of 
August, 1922, the Commissioner-gave notice that he 
woud proceed to enquire into their complaint on the 
14th of August, 1922; on the 14th of August, 
1922, an enquiry was held, but the complainants 
did not appear. Orders were apparently reserved ; 
‘and, on the 18th of August, 1922, the Commis- 
sioner passed his order rejecting the objection. An 
order was endorsed thereon to inform the bjectors, 
‘and there was below it an endorsement that notice 
in duplicate with a deed had been received. It was 
not dated, but referred to the deed of lease of the 
‘complainants which they had submitted to the 
Commissioner with their objection. Then a copy of 
the order of the Commissioner was served on the 
‘complainants and received by them on the 4th of 
‘October, 1922. On the 6th of October, 1922, the 
‘appellants wrote pointing out that the notice served on 
them merely specified that the valuation of their 
property was to be increased, and that no mention was 
made.in it as to machinery, and they requested ‘a 
reconsiderations of the order. They were informed 
that any question as to liability to pay the taxes 
and as to the machinery arose between ihe objectors 
and their tenant and was no concern of the Corpora- 
tion. Then, on the 6th of November, 1922, two 
notices were served; one on the Assessor, and the 
other on the Commissioner, of the Corporation, of 
an intention to prefer an appeal in the Court of Small 
Causes, Rangoon, against the orders, dated the 18th 
of August, 1922, and 28th of October, 1922, in respect 
of the assessment. 

An appeal was filed under section 91 (2) of the Act 
~ on the 17th of November, 1922, and was put down for 
. admission. After hearing counsel for the appellants, the 
Jearned Judge of the Rangoon Small Cause Court 
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made this reference.. In his order he set out the date 
of the Commissioner’s order, the date on which the 
appeal was filed, and the date on which the notice 
required by section 91 (2) was served on the Cor pora- 
tion, and pointed out that this section of the Act 


TION OF THE Tequires that no such appeal shall be heard unless a 


CITY .OF 
RANGOON. 


notice of the intention to appeal has been left at the 
office of the Corporation within fourteen days of the 


- Commissioner’s order. He then proceeded to point: 


out further that the same question arose in two similar 
matters, and that he had held in both those cases 
that the Court had no jurisdiction to entertain them, 
as notice had not been given within fourteen days of 
the order against which it was desired to appeal. 
The learned Judge continued: “I would hold the 
same in this appeal and for the same reasons. But’ 
I am asked to refer the matter for the opinion of the 
High Court and I accordingly do so.” He then 
proceeded shortly to give his reasons, and pointed out 
that the proviso to section 91 (2), constituted in his. 
opinion, a condition precedent to the jurisdiction of the 
Court, compliance with which was imperative, and, 
since it was admittedly net complied with, the jurisdic- 
tion failed. Heaccordingly referred the question asto 
whether he had, in the circumstances, any jurisdiction to 
entertain the appeal, and he forwarded the records to the 
High Court for an order under section 113 of the Civil 
Procedure Code. The points pressed by counsel in 
their arguments appear in the judgment reported below- 
Leach—for the appellants. 
McDonnell—for the respondents. . 


ROBINSON, C.J., AND May OunG, J.—Section 113, 
which permits a Court to state a case and refer it to. 
this Court, lays down that any such reference is. 
subject to such conditions and limitations as may be 
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prescribed. One such condition or limitation is 
prescribed in Order XLVI, Rule 1, of the,Code of Civil 
Procedure, and that is that the Court trying the appeal 
entertains a ‘‘reasonable doubt” onthe matter. It is 
perhaps somewhat difficult to hold that the learned 
Judge in this case entertains any reasonable doubt as 
to what his decision shculd be, or as to what decision 
,is correct. But we are pressed to hold that the very 
fact of his making the reference is sufficient to show 
that he admits that the matter is open to doubt, and 
_counsel for the Corporation withdraws any objection 
on this ground, as he states that the Corporation is 
anxious to have a final ruling on the questions that 
arise which will affect a very large number of cases 
and may affect a very large amount of money. In 
addition to this, we notice that the learned Judge has 
dealt with the matter with reference to the date that 
the order of the Commissioner bears, and has made 
no reference, and has apparently not considered what 
bearing, if any, the facts that we have set out above 
may have on the question to be decided. 

Under these circumstances we are prepared to 
admit this reference, and it is, therefore, necessary for 
us to go on and decide the question referred. 

Section 91 (1) of the Act lays down that “the 
Commissioner shall; in accordance with the manner 
prescribed, determine the annual value of lands and 
buildings for the purpose of assessment thereof under 
section 80.” The manner prescribed is to be found 
in the Third Schedule to the Act, and in section 5 of 
Chapter If thereof. Itis laid down that “the Com- 
missioner shall give notice, in writing, to each 
complainant of the day, time, and place when and 
where his complaint will be investigated. At the time 
and place so fixed the Commissioner shall investigate 
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complainant, if he appears, or of his authorized agent 
and, if not, in his absence, and shall dispose of the | 
complaint forthwith, or give notice of the date on which 
he intends to dispose oJ the same < 

Before advantage could be taken at the require- 
ment of notice within fourteen days of any particular 
date, it is, in our opinion, clear that the requirements 
of the Act with reference to that date must be fuily 
and properly complied“ with. For instance, if the 
Commissioner reserved his order instead of disposing 
of the complaint forthwith, and was not bound to fix . 
a date for delivery of his order, which would dispose 
of the complaint, it might happen that the Commis- 
sioner passed an order and ‘dated it; that that order 
never issued ; and that the complainant would never 
have been aware of its having been passed until after 
fourteen days from the date it bears had already 
expired. 

It could not have been -the intention of the 
Legislature that a party should be deprived of a right 
of appeal under circumstances such as this, and we 
are of opinion that, when orders are reserved, the 
compiaint is not disposed of, and will not be disposed 
of, within the meaning of the Act until the order is 
delivered. Where nothing remains but for the order 
to be written and delivered, the date on which it is 
disposed of will be the date of the delivery of the 
order, and notice of that date the Commissioner is, 
by the Aci, bound to give to the complainant. 

We are of opinion, therefore, that the fourteen days 
required by section 91 (2) of the Act cannot be held © 
to have started to run from the date which the 
Commissioner’s order bears. As no date for the final 
disposal of the complaint was ever fixed, it might be 
argued that the fourteen days have never yet begun 
to run; but where notice is served on a complainant 
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with a copy of the Commissioner’s order, we are of 


opinion that the date of receipt of that notice and copy 
of the order constitutes a sufficient compliance with 
the requirements of the Act as to notice of the date 
for final disposal. 

The provisions of section 5 of Chapter II of 
Schedule III of the Act are provisions as to procedure. 
They are not to be construed in a highly technical 
manner, but so as to carry out the intention of the 
Legislature and accomplish the ends that it had in 
view. . The intention was that a date should be fixed 
of which the complainant should have full notice, and 
there would thus be no hardship on him in fixing a 
very short period within which to give notice of 
his intention to appeal. 

In our: opinion, therefore in this case, if notice 
of an intention io appeal had been served on the 
Corporation within fourteen days of the 4th of October, 
1922, the date on which the appellants received a 
copy of the Commissioner’s order, and the appeal had 
been otherwise competent—that is, if it was not barred 
by limitation—the Court would have had jurisdiction 
to entertain the appeal. By section 202 of the Act 


a limitation is prescribed for an appeal from the. 


Commissioner’s order. If, therefore, the appeal was 
filed within one month of the 4th October, 1922, 
and notice had been given of the intention to appeal 
within fourteen days of the 4th October 1922, the 
‘Court would be bound to hear the appeal. 

In the present case notice of intention to appea] 
was not served until the 6th of November, 1922—over 
fourteen days late—and the appeal was not actually 
filed until the 17th of November, 1922, and was 
apparently out of time. But as this matter has not 
been referred to us, we do not desire :to officially 
decide that point. 
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We may notice one further argument that was put: 
to us, namely that, after receiving a copy of the 
Commissioner’s order the appellants wrote on the 6th 
of October, 1922, pointing out why they were not. 
present at the investigation of their complaint, and 
drawing attention to the fact that no mention had been. 
made in the. notice received by them about the: 
machinery. They received an answer on the 28th of 
October, 1922, and they claimed to be entitled to count. 
the fourteen days from this latter date. We are quite: 
unable to see any force in this argument. The sole 
date that can be considered is the date on which the 
objection was finally disposed of. 

We are, therefore, of opinion that ‘no notice, as. 
required by the Act, having been given, the Court had 
no jurisdiction to entertain the appeal. 

The reference will be returned with a copy of 
this order. 


APPELLATE CIVIt. 


Before Mr.. Justice Lentaigne and Mr, Justice Cerr. 


THE JUPITER GENERAL INSURANCE 
COMPANY, LIMITED, anp Two, 


v. 
ABDUL AZIZ.* 


Letters Patent, section 11—Extraordinary Original Civil Jurisdiction of the 
High Court—Appflication for transfer to its files, whether to be heard ow 
the Appellate or Original Side—Effect of transfer from a Court cntertain,. 
ing a suit without jurisdiction. 

Held, that it is desirable, thut an application to remove a suit to its own 
file and try and determine the sxme as a Corut of extraordinary original. 





* Civil Miscellaneous Applications-Nos, 59—62 of 1922 being applications. 
for transfer of Civil Regular Suits Nos. 58—61 of 1922 of the District Courts,. 
Pegu. 5 
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jurisdiction under the provisions cf section 11 of the Letters Patent, should 
be heard by a Judge sitting on the Original Side of the High Court. 

Semble.—The transfer to the High Court of a suit from the Court which 
entertained it without having jurisdicticn over the matter will not cure the 
defect. i 

Harendra Lall Roy v. Sarvamangala Debec, 24 Cal. 183; T, R. Doucett 
v. Josiah Patrick Wise,4 W.R. Misc. 7 ; Sreenivasir v. Balakrishna Devai, 
13 1.C. 860 ; Ledgaida v. Bull, 9 All. 391; 13 L.A. 134—referrcd to. 


_ The respondent, Abdul Aziz, had insured his mil] 
and its contents situated at Daik-U in the Pegu 
District with three Insurance Companies who were 
the petitioners in this matter. The insurance in 
each instance was effected at Rangoon. The mill 
was subsequently destroyed by fire and claims were 
made by the respondent and. liability was repudiated 
by the petitioners, in Rangoon. Thereupon four 
suits, being Civil Regular Suits 58—61 of 1922, were 
instituted in the Pegu District Court by.the respond- 
ent against the petitioners. On a preliminary issue 
raised at the instance of the petitioners it was held 
by the. District Court, that it had jurisdiction over 
the suits. , 

The petitioners thereupon applied to the High 
Court for revision of the said order, with the result 
which is reported in the next report. -At the same 
time the petitioners also applied for a transfer of the 
suits in question to the High Court in its Extra- 
ordinary Original Civil Jurisdiction, under the provi- 
Sions of section 11 of the Letters Patent, which reads 
as follows :— 

‘“And We do further ordain that the High Court 
of Judicature at Rangoon shall have power to remove 
and to try and determine, as a Court of extraordinary 
civil jurisdiction, any suit being or falling within the 
jurisdiction of any Court subject to its superintend- 
ence, when the said High Court may think proper 
to do so, either on the agreement of the parties to 
that effect, or for purposes of justice, the reasons for 
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so doing being recorded on the proceedings of the 
said High Court.” 

The order passed on the said applications for 
transfer is the subject of the present report. 

Keith—ior the petitioners. 

Sir Robert Giles—for the respondent. 


The judgment ot the Court was delivered by— 
LENTAIGNE, J.—The four applications, Civil Mis- 


‘cellaneous Nos. 59 to 62 of 1922, before this Bench 


pray for the transfer to and trial before the High 
Court as a Court of Extraordinary Original Civil 
Jurisdiction of four suits, which have been instituted 
by the respondent, Abdul Aziz, against four Insurance 
Companies involving large.claims, said to amount to 
44 lakhs of rupees in the aggregate, for losses by 
fire under certain policies of insurance. In each 
application there is a reference to section 24 of the 
Code of Civil Procedure and to section 11 of the 
Letters Patent of this Court, and the applications are 
filed on behalf of the defendants in such suits. 
Objection has been taken by Sir Robert Giles on 
behalf of the respondent-plaintiff that the applications, 
being made under section 11 of the Letters Patent 
should be heard by a Judge exercising the original 
civil jurisdiction of the Court; and our attention 


‘has been drawn to the fact that the judgment in 


Harendra Lall Roy v. Sarvamangaia Debce (1) is 
shown by the list of Reported Cases at the beginning 
of that volume to have been passed by a Judge 
xeciecising the original civil jurisdiction of the Calcuita 
High Court. Reliance is also placed on an earliel 
decision of the Calcutta High Court in T. R. Doucet! 
v. Josiah Patrick Wise (2) and on a decision of the. 
Madras High Court in Sreenivasir v. Balakrishna 


(1) 24 Cal. 183. (2). 4 W.R. Misc. 7. 
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Devai (3), which are both to the effect that the 
applications for transfer under the corresponding 
section 13 of the Letters Patent of these Courts 
should be heard by the Judge exercising the original 
civil jurisdiction of the Ceurt. 

Section 11 of the Letters Patent of this High 
Court contains the express provision that any suit so 
removed to the High Court under that section shall 
be determined in the extraordinary original civil 
jurisdiction of the Court, but having regard to the 
comma after the word “remove,” the provision 
would not necessarily mean that the order for 


removal or transfer to the High Court should be 


passed in the same jurisdiction. On the other hand, 
as the case when so removed would be one within 
the original civil jurisdiction of the Court, there 


would appear to be reasons based on convenience and 


on the special knowledge of the conditions in the 


Griginal civil jurisdiction which would make it 


desirable that the application for removal to the 
High Court should also be dealt with in the original 
jurisdiction of the Court. It is further desirable that 
the practice in different High Courts should be 
uniform as far as is reasonably possible. Moreover, 
it is not always safe to rely on punctuation as a 
deciding factor in a question of construction, and on 
referring to the Letters Patent of the High Courts 
of Calcutta, Bombay and Madras, as reproduced in 
Mulla’s Civil Procedure Code, we find a different 
punctuation in section 13 which appears to empha- 
sise the construction adopted in Calcutta and 
Madras, 

There are four applications for revision standing 
in the names of the same parties, which for the 
convenience of the advocates concerned have- been 

; (3) 13 Indian Cases 860. . 
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postponed to a later date. We are informed that 
these applications raise objections to the jurisdiction: 
of the Pegu District Court to entertain the suits. 
The Advocates concerned’ are correct in their view 
that the two sets of applications need not be heard 
together but we are of opinion that the applications 
for revision should be decided prior to the disposal 
of the application now before us. The decision of 


‘the applications as -to jurisdiction will involve no 


question of discretion, but they may involve ques- 
tions of fact, etc., which should be communicated to _ 
the Court disposing of the applications now before 
us. .For example, if it should be held that the 
District Court has no jurisdiction to entertain the 
suits, that aspect of the case would appear to be a 
ground or additional ground, as the case may be, 
for rejecting the applications for removal of the suits | 
to the High Court, having regard to the decision of — 


‘their Lordships of the Privy Council in Ledgard v. 


Bull (4) that if a proceeding is instituted in a Court 
which has not got jurisdiction to entertain it, the 
transfer of such proceeding. to a. Court with such 
jurisdiction will not cure the defect. 

For the above reasons, we direct that the four 
applications now before us for the removal-of the 
suits to the High Court be placed before the Judge 
exercising the original eivil jurisdiction of the Court. 
Costs .of this hearing reserved for consideration of 
the Judge passing final orders on the applications. 

(4) 9 All, 1915 13 1,A. 134. 
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APPELLATE CIVIL. 


Before Mr. Justice Heald and Mr. Justice Lentaigne. 


THE JUPITER GENERAL INSURANCE COM- 
PANY, LIMITED; PHOENIX ASSURANCE 
COMPANY, LIMITED ; THE LAW UNION & 
ROCK INSURANCE COMPANY, LIMITED 

v ie 
ABDUL AZIZ.* 


Pract ice—Revision—Interference with interlocutory orders—Jurisdiction— 
Section 20(c), Code of Civil Procedure (Act V of 1908)—Suit on contract of 
Insurance—‘' Cause of action’? defined. ‘ 

Held, that the High Court will interferein revision with interlocutory orders, 
from which no appeal lies, if irreparable damage would be caused by refusal of 
‘the High Court to interfere at that stage, 

Held further, that for the purposes of section 20 of the Code of Civil Proce- 
dure, the words ‘‘ cause of action, ” so far as suits on contract are concerned, 
include the making of the contract and the payment of money under the contract 
and that in cases based on contract of insurance, they do not include the loss or 
damage of the property insured, 

PER LENTAIGNE, J.—‘‘ I am of opinion that the meaning of the expression 
‘cause of action’ inthe section in question, when applied to siits based on 
contract, should be ascertined by a consideration of the meaning of the express- 
ion inthe past in the course of the development of such legislations in India 
and the case Jaw thereon, and not by -reference to any English decision of 
the construction of any English Statute.” 

S. P, M. M, Chettyv, P.L.N.N. Narayanan.Chetty, 11 L.B.R. 65; Frfe v. 
Browii, 6 W.R. 282; Fatimah Bibi v. Abdul Majid, 14 All 531; Anderson, 
Wright & Co. v. Kalagarla Surji Narain, 12 Cal. 339 ; DeSouza v. Coles, 3 Mad, 
H.C.R. 384 ; Gopi Krishnagosami v. Nilkomul Banerjee, 13- Bengal L.R. 461— 
referred to and followed. 

Gaillard v. Champion, 101 English Reports, K.B. 933 ; Read v. Brown, 22, 
Q.B.D. (1889) 128 ; Chand Kour v. Partab Singh, 16 Cal. 98 (P.C.); Musa 
Yakub Mody v. Manilal Ajitrai, 29 Bom. 368 ; Vishvendra Thirta Swamier v 
The National Insurance Company, Limited, Calcutta, and the Sun Life Assuar. 
ance Comyany, Limited, Canada, 41 1 C.392—referred to and dissented from, 
‘ Mult? v. Bhola Ram, 16 All. 165—distingwished. Liwhellin v. Chuznni Lal, 
4 All. 423; Bishunath v. Illahi Baksh, 5 All. 277 ; Luckmee Chand v. Zorawur 
Mull, 8 Moore’s I.A. 291 ; Jumoonah Pershad v. Zaibunissa, (1879) 5 C.S- 

~268 -referred to. 

Woodroffe and Ameer Ali on Civil Procedure and Mulla on Civil Procedure— 
veferred to. 


*Civil Revision Nos. 240, 241, 242 and 243 of 1922 from the order of the 
District Court of Pegu, dated the 11th December 1922, passed in Civil Regular 
Suits Nos. 58 to-61 of 1922 of the Court. 
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The respondent was the owner of a rice-mill at 
Daiku in the Pegu District and he insured the mill 
buildings and their contents against fire with the 
Jupiter General Insurance Company, Limited, the 
Phoenix Assurance Company, Limited, and the Law 
Union & Rock Insurance Company, Limited, in each 
instance through their agents in Rangoon. 

On the 7th July, 1922, the mill buildings and 
their contents were destroyed or damaged by fire and. 
respondent put in claims under the various policies. 
of insurance which he held. 

The insurance companies rejected the claims. on 
the ground that the declarations by which they were 
supported were false and fraudulent. 

Respondent then instituted suits on the Jie 
in the District Court at Pegu. 

_The insurance companies contested the jurisdiction 
of the Pegu Court and alleged that the cause of 
action arose in Rangoon. where the -contracts were 
made and where claims and payments ‘under the 
contracts were to be made. — woe 

The Pegu Court held that it had jurisdiction 
because the property which was insured was situated. 
within the local limits of its jurisdiction. . 

The Insurance Companies then applied to this 
Court for a transfer of the suits to the High Court 
for trial and also filed the present applications for 
revision of the Pegu Court's order as to jurisdiction. 
At the hearing of the applications for revision a. 
preliminary objection was raised by the respondent 
upon the ground that the High Court does not. 
ordinarily interfere in revision with interlocutory orders. 
but for the reasons given in the first part of the order 
of Heald, J., reported below, the objection was rejected. 

Keith—tor the petitioners. A contract of insur- 
ance is a personal contract of indemnity and the: 
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situation of the insured premises is not relevant. The 


policy ofginsurance had been issued in Rangoon, the 


insurance money was payable in Rangoon, the claim 
made by the insured was in Rangoon and the repudia- 
_ tion ofgthe liability to pay was made in Rangoon. 
Respondent relied on section 20 (c) of the Code 
of Civil Procedure. In clause (c) the words “ wholly 
or in part” are new and not contained in the Code 
of 1882. Under the Code of 1882, it had been 
doubtful whether a suit on a contract could be instituted 
in the Court within the local limits of whose jurisdiction 
the cause of action arose only in part. To méet 
this difficulty, in 1888, Explanation III was inserted. 
“In suits arising out of a contract, the cause of action 
arises within the meaning of this section at any of 
the following places, namely :— 
(i) the place where the contract was made ; 
(ii) the place where the contract was to be per- 
_ formed or perfor mance there: f compleied ; 


(iii) the place where. in performance of the 
contract any money to which the suit relates’ 


was éxpressly or impliedly payable. ” 

The Code of 1908 had omitted Explanation III 
because the addition of the words “wholly, or in 
part” to clause’ (c). had’ made the. explanatiqn | un- 
necessary. Although the: ‘explanation, is unnecessary, 
however, the; law is still the same as regards -sujts on 
contract. The cause of action arises in the «places 
enumerated in the explanation and nowhere else, see 
Woodroffe and Ameer Ali on Civil Procedure and Mulla 
on Civil Procedure. Itis true that certain English cases, 
eg. Read v. Brown, 22 Q.B.D. (1889), 128, appear 
to give a wider - ‘scope, owing to the exceedingly 


broad interpretation’ of the expression “cause of. 
Such cases are not binding authorities and — 


” 


action. 
if they» are strictly followed in India, very great 
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hardship wouldresult. The Explanation ITI, mentioned 
above, the principle of which is still good law, gave 
sufficiently wide scope and to import another possible 
place of jurisdiction in cases on contract, other than 
those enumerated in Explanation III, would be to reduce 
the question of jurisdiction to an absurdity. 

Sir Robert Giles—for the respondent. Jurisdic- 
tion is determined by the answer to the question 
where the cause of action wholly or in part arose, 
If this test proves a Court to have jurisdiction, no 
inconvenience caused to one party will deprive the 


‘Court of jurisdiction. Convenience must not be con- 


sidered. .The plaintiff has a right to institute a suit 
in any one of the Courts having jurisdiction to 
entertain it. “Cause of action” is an English 
expression. It has been defined as every fact which it 
is necessary for the plaintiff to prove to support his 


_claimand relief. That definition is accepted in England | 


and in India and it has been accepted hitherto in Burma 
(see Ma Nyein and one v. Ma Kon, 3 L.B.R. 56). The 
fire and the loss occasioned thereby are both facts that 
the plaintiff must prove, both arose in the jurisdiction of 
Pegu Court. Gaillard yv. Champion, 22 Q.B.D. 128 and 
Vishvendra Thirta Swamier v. The National Insurance 
Company, 41 Ind. Cas. 392, are insurance cases in which 
the Court within the jurisdiction of which the event 
insured against happened was held to have jurisdiction. 


HEALD, J.—These applications are contested on the 
preliminary ground that the High Court does not: 
ordinarily interfere in revision with interlocutory orders. 

The law on this subject was explained by a Bench 
of the Chief Court in-the case of S. P.M. M. Chetty 
v. P. L. N.N. Narayanan Chetty (1), where we held 
that the High Court has power to interfere when no 





(1) 11 L.B.R. 65. 
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appeal lies directly from the-order impugned, and 


where grounds exist which peremptorily call for its 


’ interference, but should not interfere unless irrepa- 
table damage would be caused by its refusal. 

It is clear that in the present cases if revision is 
yefused and if the Pegu Court’s order as regards 
jurisdiction is ultimately found to have been mistaken, 
the parties will have been put to great expense over 
a trial which will have proved entirely ineffective. 

Respondent replies to this argument that if that 
should be the ultimate result of the trials, it wiil be 
he who will finally by mulcted in costs, so that no 
irreparable damage will be- caused: to the petitioners, 
but 1 cannot accept that argument because it pays no 
regard to the dangers of delay in litigation or to the 
time and trouble of the parties for which costs cannot 
compensate or to the time and trouble of the courts 
which would be wasted, io say nothing. of the incon- 
venience to witnesses and the loss of interest on 
expenses actually disbursed. 

Further it appears that if as a matter of fact the 
Pegu Court has not jurisdiction and if this Court on 
the Original! Side. should decide to transfer the suits 
to itself and try them, the trial in this Court will 
iiself be without jurisdiction and therefore abortive. 


It seems to me therefore that in the present case 


grounds do exist which peremptorily call for inter- 
ference in revision and that irreparable damage would 
be caused our refusal to interfere at the present stage, 
I would therefore reject the preliminary objection 
to this Court’s dealing with the matter. 
The only other question ito be considered is 
whether or not. the Pegu Court has jurisdiction to 


entertain such suits. 


The suits are admittedly based on contract, and 


it does not seem to be disputed that the contracts 
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were entered into in Rangoon, that the claims under 
the contracts were to be made in Rangoon, and that, 
payment under the contracts was to be had in Ran- 
goon, Rangoon being admittedly outside the local 
limits of the Pegu Court’s jurisdiction. 

‘The only circumstance which could give the Pegu 
Court’ jurisdiction in this case is the fact that the 
loss caused by the damage or destruction of the property 
insured occurred in the Pegu District. Respondent’s 
case is that he would have to prove the fact of 
the damage or: destruciton and the amount of the 
loss, and that therefore those matters are part of his 
cause of action and so are sufficient to give the Pegu 
Court jurisdiction. a 

The Code of Civil Procedure in dealing with the 
place of institution of suits says that in the case of 
suits other than suits to obtain relief respecting, or 
compensation for wrong to, immoveable ‘property, and 
suits for, compensation for wrong done to the person 
or to immoveable property, the suit must be instituted 
in a Court wthin the local limits of whose jurisdiction 
either one or more of the defendants resides or carries 
ess or the cause of action wholly or in partarises. 

In the present case it is not suggested that any 
of the petitioners, who are defendants in the suits, 
resides or carries on business within the: meaning of 
the section in the jurisdiction of the Pegu Coutt,. 
put it is alleged that because the damage which is 
timate basis of respondent’s claims under the 
between the: parties occurred within the 
local limits of the jurisdiction.of that Court, therefore 
the cause of action arose in part within the jurisdic- 
tion, and the respondent was: entitled. to institute his 
suits in that Court. 

‘The issue is thus narrowed down to the question 
whether in a suit on such contracts of insurance the 
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cause of action arises wholly or in part at the place 
where the property insured is damaged or destroyed. 
But for the fact that it has been held otherwise I 
should have had no hesitation in answering that 
question in the negative. It seems absurd on the 
face of it that if I in Rangoon insure goods for 


despatch to Karachi and the goods happen to be: 


. damaged at Karachizor at any place en route, I might 
be compelled to defend a suit at such place, when the 
contract on which the suit was based was’ made in 
Rangoon and when payment of the indemnity was to 


be made in Rangoon. | 
But we have been referred to cases which would 


seem to suggest that result and it is necessary to 
consider them. 

The first case to which we have been referred, 
namely Gaillard v. Champion (2), dealt with life 
insurance. An action on a policy on the life of a per- 
son who 'died in Scotland was brought in Middlesex. 


The defendant changed the venue to London on - 


an affidavit that the cause of action arose wholly 
in J.ondon, but at the hearing it was held that it 
could not possibly be true that the whole cause of 
action arose in London. since the person whose life 
was insured died in Scotland. This ruling certainly 
suggests that in England at the time of that decision, 
that is in 1797, the death of the person insured was 
regarded for the purpose of the particular rules of 
procedure involved in that case as part of the cause 
of action on a-policy of life insurance. 
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For a definition of the words “cause of action” — 


we have been referred to the English case of Read 
v. Brown (3) where the Master of the Rolls cited 
with approval the definition in an earlier case which 





(2) 101 English Reports, King’s Bench, 933. 
(3) 22 Queen’s Ben®h Division (1889), 128. 
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“was as follows :—The cause of action is “every fact 


which it would be necessary for the plaintiff to prove, 
if traversed, in order to support his right to the 
judgment of the Court.” Applying that definition to 
the present cases, it is clear that the respondent would 
have to prove, if the petitioners denied it, the fact 
that the property was damaged or destroyed and that 
fact undoubtedly arose at Daikuin the Pegu District. 
If therefore that definition is applicable to the words 
‘cause of action’”’ in section 20 (c) of the Code, then 
part ot the cause of action in the present case arose 
within the jurisdiction of the Pegu Court and the 
Suits might be instituted there. It is to be noted 
however that thecase was entirely different from the 
present cases. In that case the assignee of a debt 
due for the price of goods sold and delivered outside 
London sued in London for the debt, claiming that 
the Court in London had jurisdiction by reason of the 
fact that the debt had been assigned to him in 
London. -It was held that because the assignment of 


the debt was a fact which the defendant was entitled 


to traverse and which, if traversed, the plaintiff was 
bound to prove, it was part of the cause of action, 
and that because the assignment took place within 
the jurisdiction of the Mayor’s Court, London, that 
Court had jurisdiction. The result of the adoption of 
that ruling in India would be that if A, a merchant 
in Rangoon, owed B, another merchant in Rangoon, 
a debt contracted in Rangoon and payable in Rangoon 
and if B assigned that-debt to C in Karachi, C could 
sue A in Karachi. Such a result would in my opinion 
be entirely contrary to the intention of the framers of. 
the Code of the Civil Procedure and could not possibly 


' have been contemplated by them. . 


For another definition of “cause of action” in 
connection with the provisions of. another section of 
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the Code (section 103 of the Code of 1882 corre- 
sponding to Order 9, Rule ¥, of the present Code), we 
have been referred to the case of Chand Kour v. 
' Partab Singh (4), where Lord Watson delivering the 
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judgment of the Privy Council, defined cause of 


action as “the media-upon which the plaintiff asks 
- the Court to arrive at a conclusion in his favour.” 
Still another definition of ‘‘ cause of action”’ occurs 
in the case of Musa Yakub Mody v. Manilal Ajttrai 
(5), where it was said that.‘‘cause of action” has 
been defined as ‘‘ that bundle of essential facts which 
it is necessary for the plaintiff to prove before he can 
succeed in the case.”’ 


The definition in Read v. Brown was cited with. 
approval in the case of Murti v. Bhola Ram 6), but that. 


was in connection with the use of the words “ cause of 
action” in section (43 now Order 2, Rule 2) of the Code. 

The same definition was also followed in India in 
the case of Vishvendra Thirta Swamier v. The National 
Insurance Company, Limited, Calcutta, and the Sun 
Life Assurance Company, Canada (7), in which a bench 
of the Madras High Court held on the strength of 
that definition that the death of a person insured 
was part of the cause of action in a suit to recover 
money due on a life insurance policy, and that there- 
fore such ‘a suit. could be instituted in the place 
where the person insured died. It is to be noted 
however that the Learned Judges adopted the defini 
tion with some reluctance. They said that the con- 
tention that the suit could be instituted at the place 
where the policy-holder died was “in accordance with 
the definition of the term ‘cause of action’ contained 
in Read v. Brown” which Courts in this country 
have adopted so frequently that we do not feel at 


(4) 16 Cal. 98. (6) 16 All. 165. 
(5) 29 Bom, 368, (7) 41 1.C. 392. 
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1923 liberty to depart from it. Jt is moreover supported 
THE “directly by Gaillard v. Champion and is consistent 
JUPITER S : good ig : ns 2 
Gexrran With the reference ‘fo cause of action’ in section 
Tesvkans’ 20, Code of Civil Procedure. We therefore accept 
appon. AZIZ. it. ' : : : : 
Pal That is the only Indian case dealing with insur- 
sHEALD, J. “ : 
ance to which we have been referred and it expressly 
follows the English case-law without considering 
whether or not that law is applicable to cases falling 
under the Indian Code of Civil Procedure. I have 
already pointed out the startling results of that 
application and I am of opinion that those results 
justify a reconsideration of the question whether or. 
not the words “cause of action” as used in section 
20 of the Code were intended to be as wide in 
meaning as théy must be if the definiton on Read v. 
Brown is to-be applied to them. 





“It was pointed out by Pollock, Chief Baron,.in 
Fife v.. Brown (8) that the same construction cannot © 
always be put on. the words “cause of action” in 
English. Law, and the same has been said of the 
meaning of the words in the Code of 1882 (9). 

In DeSouza v. Coles (10) a case which is a mine 
of legal learning on the subject of the meaning of 
“cause of action” it was said that the Courts in 
India are not bound by the definition of cause of 
action derivable from the English cases and that that 
definition “substitutes the cause of the cause in nearly 
every case for the cause. ” . 

In Gopi Krishnagosami v. Nilkomul Banerjee (11) 
the late Sir William Markby said that he had made 
no reference to the English authorities in which the 
meaning of words ‘“‘cause of action” had been 





(8) 6 W.R. 282. ~ ' (10) 3 Mad. H.C. Reports 384. 
(9) 12 Cal. 3393; 14 All. 531. (11) 13 Bengal Law Reports. 461. 
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so frequently discussed, because the learned persons 
who had participated in that discussion had not 
arrived at .any definition of the words “ cause of 
action” which they could agree upon as applicable 
to all provisions of the law’in which that expression 
occurred and that, in his opinion, it was hopeless to 
attempt to do so. ‘‘The widest and the narrowest 
constructions that can be put upon these words differ 
only in this—that of all the events which precede an 
action some person insist on contemplating more 
and some less as the ‘cause’ of that final event. 
The selection is an arbitrary one and the purposes for 
which the selection has to be made are too various 
to admit of an agreement of this point, which could 
only ies be attained at a great sacrifice of con- 
venience.’ 

There would thus seem to be no eu why any 
par ticular English definition of the words “cause of 
action’’ should be accepted to the exclusion of all 
‘others in India either generally or with reference to 
‘any particular passage in the Code. 


So far as the particular section of the Code now 
under consideration is concerned, its history seems to 
me to throw a good deal of light on the interpretation 
of the words “cause of action” in that section 
and particularly in respect of suits on contract. 


In the Code of 1882 the corresponding provisions 
‘said merely that suits. might be instituted in a Court 
within the local limits of whose jurisdiction the cause 
of action arose. A controversy followed as to whether 
‘or not it was sufficient that a material part of the 
‘cause of action should have arisen in the jurisdiction, 
‘and in the case of Llewhellin v. Chunni Lal (12), a 
Bench of the Allahabad High Court held that in a 





(12) (1882) 4 All. 423. 
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suit On a contract for the sale of goods if the price 
of the goods was not paid, the cause of action was 
the breach of the promise to pay for the goods and 
the suit could be instituted at the place where the 
price was to be paid, although the contract itself was 
made elsewhere. 

The question arose again in the same Court in 
the case of Bishunath v. Illahi Baksh (13) which was 
also a suit en a breach of contract and it was held 
that where the contract was made at one place and 
broken at another, the Court at the place where the 
contract was made had jurisdiction to try a suit based ' 
on the breach. The result of these two rulings was 
that in a suit on a breach of contract both the Court 
of the place where the contract was made and the 
Court of the place where the contarct was broken 
was held to have jurisdiction, because a material part 
of the cause of action arose at either place. ~ 

This view of the law in respect of the particular 
class of cases covered by these rulings was accepted. 
by the legislature, which by Act VII of 1888 added 


_the following Explanation III to section 17 of the 


Code of 1882 :— 

“Tn suit arising out of a contract the cause of 
action arises within the meaning of this section at any 
of the following places. namely :— 

(i) the place where the contract was made ; 

(ii) the place where the contract was to 
be performed or performance thereof 
completed ; . 

(iii) the place where in performance of the 
contract any money to which the suit 
relates was expressly or impliedly 
payable.” . 


(13) (1883) 5 All. 277. 
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So long as that Code remained in force there was 
thus no doubt as to the meaning of the words “ cause of 
action ’’ in the section so far as suits on contracts were 


concerned. 


But when the Code of 1908 was enacted the word- 


ing of the section was again changed so as to say 


that a suit may be institued in a Court within the — 


limits of whose jurisdiction “the cause of action, 
wholly or in part, arises.” At the same time the 
_ explanation which was introduced by Act VII of 1888 
was omitted. . 

The reason for the omission is clear. The effect 
of the Allahabad cases which had been adopted 
as good law by the amendment of the earlier Code 
in 1888 was that the “cause of action” at any 
rate in suits on contract might consist of several 
material parts and that it was sufficient for the 
purposes of territorial jurisdiction if any of those 
part had arisen within the local limits of the jurisdic- 
tion of the Court in which the suit was instituted. 
The amendment of 1888 adopied the particular 
instances afforded by those decisions in the form of 
-an explanation to the section, but the Code of 1908 
adopted the general principle and therefore omitted as 
unnecessary the particular instances. 

Unfortunately, however, in adopting the general 
principle the framers of the Code removed from the 
Code the very words which had given an authorita- 
tive explanation of the meaning of “cause of action” 
in the particular instance of cases on contract, and 
the argument in the present case is based on the 
suggestion that the alteration made in 1908 threw 
the whole question of the meaning of “cause of 
action” in cases on contract open to controversy 
again. I cannot accept this suggestion, because I 
see nothing in the facts to justify it. I am convinced 
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that the framers of the Code of 1908 omitted the 
explanation merely because, they considered it un- 
necessary to mention particular instances when they 
had enunciated the general rule and not because 
they considered those particular instances of the general 
rule bad law. They must on the contrary have 
considered those particular instances good law since 
it was on them that they based the general rule which 
they embodied in the Code. 

I am fortified in this opinion by conclusions of the 
learned authors of the two commentaries on the Code 
which are in most common use in India. Woodroffe 


-and Ameer Alisay: — ‘“ Though omitted the explanation 


gave a correct statement of what is still the law, that 
is the law as to the meaning of “cause of action”’ 
in relation to-suits on contract, and Mulla says: The 
addition of the words ‘wholly or in part’ in clause 
{c) after the words ‘cause of action’ makes it quite 
clear that a suit whether it arises out of contract or not, 
may be instituted in a Court within the local limits 
of whose jurisdiction the cause of action has arisen 
wholly or in part.. It has also rendered Explanation 
III unnecessary and the same has accordingly been 
omitted. But decisions bearing on that explanation 
are still good law.” . 
Under these circumstances ! would hold that for 
the purposes of section 20 of the Code, the words 
‘cause of action’’ so far as suits on contract are 
concerned include the making of, the contract and 
the performance or completion of performance of the 
contract. and the payment of money under the 
contract, and that in cases based on contract of 
insurance like. those in these cases, they do not 
include the loss or damage of the property. insured, 


which in the words of Holloway, J., in DeSouza v. 


Coles is merely a cause of the cause, and is not even 
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a proximate cause since the real cause of action is 
the failure to pay the money due under the contract and 
the primary cause of that cause is the contract itself, 
the loss or destruction of the property being only a 
secondary cause which is purely accidental being 
due merely to the nature of the particular kind of 
contract under consideration. 

I would therefore hold that the fact that the 
property was destroyed or damaged was not part of 
the cause of action within the meaning of those 
words as used in section 20 of the Code, and that 
the fact that the loss or destruction took place within 
the local limits of the jurisdiction of the Pegu Court 
did not give that Court jurisdiction by reason of the 
provisions of that section, and I would set aside the 
order deciding that that Court had jurisdiction and 
would direct the District Court of Pegu to return 
the plaints for presentation in the proper Court 
under the provisions of Order 7, Rule 10. , 

I would further direct the respondent to pay the 
petitioners’ costs in this Court, advocate’s fee in each 
case to be two gold mohurs. ~ 


_LENTAIGNE, J.—I concur in the findings that -this 
Court had jurisdiction to interfere and should interfere 
in the four cases in which these applications ‘have 
been made to this Court for an exercise of its revi- 
sional powers. I also concur in the general findings 
come to by my brother Heald as ‘to the meaning 
of the expression ‘‘cause of action” in section 20 
of the Code of Civil procedure, 1908, and that the 
District Court of Pegu has not got jurisdiction to 
hear and determine the four suits in which these 
applications have been made. 

I am of opinion that the meaning of the expres- 
sion “cause of action” in the section in question 
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when applied to suits based on contract should be 
ascertained by a consideration of the meaning of the 
expression in the past in the course of the develop- 
ment of such legislation in Indiaand the case law 
thereon, and not by reference to any English decision 
on the construction of any English Statute. 

- The earliest noticeable decision which I have’ 
found in India touching the point is the decision of 
their Lordships of the privy Council in Luckmee 
Chand v. Zorawur Mull (1) which was decided in 
1860 in respect of a case in which a decree had 
been passed by the Sudder Court in 1852 and in 
which the Courts in India had dismissed a suit filed 
in the Zillah Court at Agra on the ground that that . 
Court had no jurisdiction to entertain the suit for a 
balance of a partnership account in a case where 
the original contract of partnership had been made 
at Rutlam in the State of Malwa and in which it 
was alleged that the place of business, etc., of the 
partnership was at Muttra within the jurisdiction of 
the Agra Court. ‘Their Lordships held that the Agra 
Court had jurisdiction under Bengal Regulation II of 
1803 to entertain the suit in the following passages :— 
“Now, where ‘can it be said that the cause of 
action supposing” it exists for that balance, properly 
arose? Muttra was undoubtedly “ the central place 
of business ; at Muttra the partnership books’ were 
kept ; at Muttra the partners would have recourse 
to those books for the purpose of ascertaining the 
state of the transactions “between them; and if in 
the result, a balance was due to appellant” Muttra 
would be the place where the payment of that 
balance would have to be made. It therefore 
appears to their Lordships that “there is a cause of 
action arising out. of the balance resulting” from 
(1) (160) 8 Moore's 1.A. 291. ‘i 
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these partnership transactions, that cause of action 1928 
arose “at Muttra.” That was in effect a decision a 
that the case of action arose at the place where Generar 
the contract was being performed and the breach GSUMAN® 
occurred, but it was unnecessary for their Lordships ee eae 
to decide whether there: would also have been a cause _ —— 
i \ : LENTAIGNE 

of action at the place where the contract was made. : 

Act VIII of 1859 is the earliest Code of Civil 
Procedure superseding the provisions of Regulations, 
and section 5 thereof is the provision applicable to 
the territorial jurisdiction of Civil Courts. After 
providing for the place of institution and the cognizance 
of suits relating to immoveable property situated 
within the limits of the Court’s jurisdiction, this section 
provides for a like cognizance :—In all other cases 
jf the cause of action shall” have arisen o7 the 
“defendant at the time of the commencement “ of the 
suit shall dwell or personally work for gain, within 
such limits.” That provision was in force until 
1877 when it was replaced by section 17 of the Code 
of Civil Procedure, 1877, which reproduced the 
wording relating to cause of action in the slightly 
modified form of substituting the present tense but 
with the addition of two illustrations which indicated 
and emphasised the fact that a cause of action arose 
at the place where the contract is made. This latter 
section of 1877 was reproduced as section 17 of the 
Code of 1882 and that section was amended in 1888 
by the addition of Explanation III which was added 
by section 7 of Act VII of 1888. In 1908 the Code 
of 1882 was repealed and the same provision was 
reproduced in section 20 of the Code of 1908 with 
the words “ wholly or in part’’ inserted in the passage 
“‘the cause of action, wholly or in part arises,” and 
though the two illustrations are retained and _ repro- 
duced, the Explanation III is omitted. After carefully 
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considering the subject from various standpoints, [ 
have come to the conclusion that the expression 
“ cause of action” should be given the same meaning 
in section 20 of the Code of 1908 as it had in 
section 17 of the Code of 1882 as it stood after 1888 
so far as relates to suits based on contract. There 
is an important decision as to the meaning of the. 


- expression in section 5 of Act VIII of 1859 in 


Gopi Krishnagosami v. Nilkomul Banerjee (2) decided 
in 1874, where it was pointed out that the English 
decisions should. not be taken as a guide for the 
ascertainment of the meanig of the expression “ cause 
of action,” in Indian legislation where the expression 


_ had been in use-since 1793 : and Markby, J., quotes with 


approval a passage from Macpherson’s text-book on the 
Code of Civil Procedure, Ed. 1860, p. 160, as follows, 
“probable” the more convenient and more literal 
doctrine and that ‘“ which harmonises best with the. 
decisions of the Courts is that which”: permits an 
action to be brought either in the forum of the 
“ place were the contract was made.or in that where 
the performance was to have taken place.” 

It is unnecessary now to consider whether that state- 
ment was obiter or was not. In my opinion that 
statement of the law is substantially the same as the 
construction specifically declared by the Explanation 
III which was enacted by the Act. of 1888, andit is: 
equally applicable to the same expression as used in ~ 
section 20 of the present Code. ‘The main ambiguity 
in section 5 of the Act.of 1859 was. as to whether 
the expresssion “cause of action” meant the whole 
cause of action or. was equally ‘applicable where only 
a material part of the cause of action arcse within 
the jurisdiction of a particular Court. A close 








(2) (1874) 23 Ben. L.R. 461.. — 
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consideration will show that the latter was necessarily 
the correct construction, unless the legislature either 
intended to exclude the place where the contract 
was made and to restrict the jurisdiction to the place 
of final breach in all cases or intended to make that 
provision a dead-letter and to enforce jurisdiction to 
the forunz of the defendant’s residence or place of busi- 
ness in any case in which the contract had been made in 
one place and the breach had occurred in another place. 


I will refer to three noticeable decisions for the 
period during which the Act of 1859 was in force. 
Great attention appears to have been attracted to the 
decision of DeSouza v. Coles (3) decided by the 
Madras Court in 1868, but it seems to be unneces- 
sary to discuss that decision in detail, as it did not 
relate to the construction of section 5 of the Act 
VII of 1856,but related to the entirely different question 
of the construction of a clause in the Letters 
Patent. The only relevance of that case to the 
question now before this Court is due to the fact that 
the decision in that case appears to have been 
followed in some later decisions on the construction 
of the expression in section 5 of Act VIJI of 1859. 
The point in question discussed in. that case 
sufficiently appears from the criticism of it in the 
Allahabad case of 1888 (which I have discussed 
below) where Straight, J., pointed out that Holloway, 
J.,seemed to have proceeded under a misapprehension 
of the ruling of the Privy Council in Luckinee 
Chand v. Zorawur Mull (1) and stated that “his 
proposition that the making of the contract is a 
matter perfectly indifferent, and is no part of the 
cause of action is one which we shouid hesitate 
to adopt.” 


(3) (1868) 3 Mad. H.C R, 384, 
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The decision of Gof: Krishnagosami v. Nilkomul 
Banerjee (2) which I have discussed above and in 
which Markby, J., expressed his view.was decided in 
1874, six years after the above Madras decision of 
DeSouza v. Coles (3). 


The other decision to which I will refer is that 
of the High Court at Calcuttain Jumoonah Pershad 
v. Zaibunissa (4) where it was held in 1879 that the 
“Letter of the 4th August 1874 if it amounted” to 
a request to the plaintiff in Tirhoot to pay money to 
Hoosain Ali “ at Mossufferpore in Tirhoot to be- 
repaid at Calcutta did not, we think on the 
authorities to which we have referred,” constitute a 
cause of action upon which a suit could lie against her 
in that district. It seems to me that the real basis of 
this decision was a finding that the contract was not 
a part of the cause of action and I notice that the 
judgment discusses DeSouza v. Coles (3) and other 
rulings on the point in the previous pages of that 
judgment, and that the judges also appeared to be 
doubtful as to the meaning of the decision of Markby, 
J., discussed above, and probably they regarded his 
remarks on the subject as obiter and_ therefore 
preferred to accept the other aspect on the basis of. 
the Madras decision. : 


There are other decisions cf the Courts in India 
on the question during this period but, several of 
these were'on different other sections of the Act 
where different considerations should apply and it 
appears to be unnecessary to discuss the other decisions 
or even those on the section in question, because it 
is not now necessary to coie to any decision as to which 
line of decisions was correct. What we are concerned 
with is the different question as to what was the | 





(4) (1879) 5 C.S. 268, 
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doubt, ambiguity, or object, which the legislature had 
in view when it altered the law in 1877, and again when 
it added Explanation III in 1888, and finally what 
was the reason or meaning of the latest alterations in 
1908, when the legislature appears to have again 
adopted language which was not as clear and precise 
as ‘that of the Explanation III added in 1888. For 
this purpose the decision which I have discussed above 
‘and the two Alladabad decisions which I discuss below 
appear to .be sufficient. The decisions I have dis. 
cussed above are also the rulings discussed in the 
Allahabad decisions. As I have pointed out above 
there was an ambiguity with three possibilities and 
Macpherson’s text-book in 1860 and later Markby, 
J., adopted the wider and what some people would 
tegard as the commonsense construction, but the 
decision of 1868 had suggested the second possibility 
and the decision of 1879 adopted the second possibility 
‘as the correct construction. It is also possible that 
some judges had adopted the third possibility. This 
‘was the position when the Code of 1877 and 1882 
were being drafted; and the drafisman obviously 
added the two illustrations (a) and (b) for the purpose 
-of indicating that the forum of the place where the 
contract was made should have jurisdiction. It 
scems probable that his intention was to enunciate 
‘the correctness of the interpretation adopted in 
Macpherson’s text-book in 1860-and again by Markby, 
Jj., inthe case quoted above. This draftsman had, 
however, overlooked the real point that the underlying 
ambiguity was the question whether the expression 
“cause of action” meant the whole cause of action or 
whether it was sufficient that a material part of the 
-cause of action should confer jurisdiction. Apparently 
the result of the addition of the illustrations was to 
raise the different question whether the provision as 
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to “cause of action” conferred jurisdiction on the: 
forum of the place of performance or of breach. 

It is obvious that the ambiguity again attracted 
the attention of the Court with the result that the 
same law as that originally enunciated in Macpherson’s. 
Code and afterwards by Markby, J., was declared by 
the High-Court of Allahabad “in two decisions. 
Firstly, in 1882, in the case of Llewhellinv. Chunni Lal 
(5) it was held that the forum of the place of. 


_ performance or of breach had jurisdiction. This. 


‘decision of course involved the decision that the 


omission of the place of performance of breach from. 
the two illustrations did not exclude that forum or 
restrict the meaning of the substantive provision of 
the section. Secondly, it was held in 1883 in the 
case of Bishunath v. Illahi Baksh (6). that the forum 
of the place where the contract was made had. 
jurisdiction. In each of these decisions it was. 
expressly held that the expression “‘catise of action’’ 
in section 17 of the:Code of 1877 does not mean 
the w#ole cause of action but includes a material part 
of the cause of action. 

The ambiguity in consequence again siteacted the 
attention of the legislature about the same time and. 
we find the amendment enacted by section 7 of the: 
Act of 1888, which added Explanation III to section 
17 of the Code of 1882, and it is noticeable that. 
this amendment is effected not as an express 
change of the law but by the mere addition of 
an explanation, that is, by adding a declaration of 
the law as previously enacted, The explanation in’ 
effect adopted the two Allahabad decisions as correct: 
law. When we construe the expression “cause of 
action” in the light of this explanation, which is in 


‘complete accord with the construction propounded: 








~~ (5) (1882) 4 All, 423. (6) (1883) 5 All. 277, 
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firstly, in Macpherson’s Code of 1860, secondly by 
Markby, J., in 1874, and again thirdly by the. High 
Court of Allahabad: in 1882, and in 1883, we have 
an unmistakeable guide to the correct meaning of 
the expression in the section of the Code of 1882 and 
I shall show below, for the like construction of the 
section in the Code of 1908. 

We must now consider the alteration effected by 
the Legislature ,in reproducing these provisions in 
section 20 of the Code of 1908. The altefationS 
consisted of the omission of the Explanation III 
which had. been added in 1888, and the substi- 
tution of the wording “the cause of action wholly 
or in part, arises” for the previous wording “the 
cause of action arises.” In my opinion these were 
intended to be merely drafting alterations which in 
no way affected the previous meaning so far as 
relates to suits * based on contract. Whenever a 
Jaw is being revised, the draftsman is ever on the 
search for opportunities of attaining greater brevity 
without altering the meaning, and the points decided 
in the two decisions of the Allahabad High 
Court and the head-note of the later decision 
which I have discussed above, would have suggested 
to him that there was no necessity to retain 
the lengihy Explanation III, when the same result 
could be more simply attained by inserting the 
words “wholly or in part’? which would equally 
well remove the ambiguity which had been the 
source of all the trouble. In other words, the two 
Ailahabad decisions had indicated the double aspect 
of the same question and Explanation III, embodied 
‘one, whilst the amendment of 1908 adopted the 
other or briefer solution, and both had the same 
meaning. For the above reasons I am of opinion 
that we must hold that the law has not been 
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changed in this respect by the alteration effected 
in reproducing the old provisions in section 20 of the 
Code of 1908, and that a suit based on a contract 
may be instituted in a Court having jurisdiction 
either over the place where the contract was made ~ 
or over the place where the contract was to be 
performed, including in the latter any place where 
any money was to be paid under the contract. 
It is admitted that none of these essential. 
conditions arise in the Pegu District under the 
contracts now in suit and therefore. we must hold 
that the District Court of Pegu. has not got 
jurisdiction to hear and determine the four suits in 
respect of which these applications have been. filed. 

I have also considered the recent Madras decision 
in which a different view was held, but as pointed 
out by my brother Heald, the real questions involved 
were not discussed in that case. 

It might appear at first ‘sight that the question of 
the burning of the mill and the estimation of the 
damage are such important questions that there would 
be special advantages in the law being different and 
allowing the suits to be heard in the Pegu Court, 


' but in my opinion that argument overlooks the fact 


that it is merely a question of degree between such 
a case and other classes of cases where it would ° 
obviously be absurd to hold that jurisdiction could 
be conferred on such a ground. For example if a 
dealer in precious stones entered into a ccntract at 
Rangoon for the sale and delivery. to a Rangoon 
jeweller of a “Mogdk Ruby” (that is, a ruby to be 
obtained from the ruby mine at Mogék), and afterwards 
tendered a Siamese or Ceylon ruby, it would be 


open to the Rangoon jeweller to reject the tender 


on the ground that it was not a “ Mogdk Ruby ”’ 
and if the dealer wished to sue for the price he 
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would be bound to allege and prove that the ruby 
he had tendered had been originally found in or 
about some of the ruby mines at Mogok. In one 


sense that might appear tobe part of his cause of. 


action, if the expression could be construed in 
such a wide meaning but obviously. it would be the 
height. of absurdity to suggest that such a suit could 
be instituted in the Mogédk Court. If the insurance 
policies are closely scanned, the position is not 
very. different. They contain clauses which make 
it obligatory on the assured to furnish claims and 
other particulars to- the agents. of the insurance 
companies at Rangoon. These claims and parti- 
culars would allege and give full particulars of the 
fire, and if they are correct, the assured would 
be entitled to recover from the insurance company 
under the policy. Ifthe insurance company traverses 
the allegations as to the fire or other particulars, 
the assured would have to prove his allegations 
as a condition precedent to his claim, but so 
would the dealer in precious stones (who alleged 
that his ruby was a Mogdk Ruby) be obliged 
to prove that fact as a condition precedent. The 
only differenee between the two cases is really one 
of degree, and, if so, the law should be the same in 
both cases when it is made to depend on the the hard- 
and-fast rule of the construction of a section in an 
enactment. 
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A different question might arise if the scheme of © 


legislature provided that the question of jurisdiction 
shculd depend on the certificate of a judge that 
the case was a proper one for instruction in his 
Court. That appears to have been probably the 


reason why such a wide interpretation was adopted 


in England in some of the English cases to which 
I have referred. At least I have noticed that aspect 
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is obviously an underlying consideration in some . 
other English cases which | discovered in the text- 
books. It is obvious that a very strict construction 
is necessary in India where such discretion is not 
permitted under the Code; and, moreover, circum- 
stances are very different in India where it may take 
weeks to travel by the fastest mode of conveyance to 
the more distant Courts. Cases periodically occur 
where persons resident in India or Burma and 
desiring to harass opponent resident in India cause their 
accomplices in Burmato file or themselves file false cases 


against such opponents, and the strict construction 
_of the law as to jurisdiction is an important safeguard 


for persons So oppressed and is one curtailing the oppor- 


tunity for such frauds. If the legislature intended 


to remove this safeguard, it would do so in plain 
language and not by an alteration which had all 
the appearances of being a mere drafting alteration. 


APPELLATE CIVIL. 


Before Mr. Justice Pratt and Mr. Justice Carr. 


MA THEIN TIN 
uv 
MAUNG BA THAN awnp one.* 


The Code of Civil Procedure (V of 1908), Scledule II, paragrapt 20—Sub-para- 
evaph i2)does not convert an application for filing an award into a suit— 
Section 6 of the Limitation Act (IX of 1908) not applicableto such application- 
—Article 178 of the First Schedule of the Limitation Act the relevant article. 
Held, that an application to flean award in any mutter referred to arbitra- 

tion without the intervention of a Courtis not converted ,by the- provisions of 

paragraph 20 (2) of Schedule II, the Code of. Civil Procedure, into a suit* 


Held alsn, that an applicant under naragraph 20,3Schedule II, the Code of 


. Civil Procedure, cannot claim the benefit of section.6 of the Limitation Act, the 


only relevart article in the Limitation Act being.article 178 of the First Schedule. 








* Civil First Appeal No. 544 of 1922 fron the judgment and decree of the 
District Court of Mandalay Civil Suit No. 339 of 1922. 
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The facts necessary for this report appear in 
the judgment. , 

N. M. Mukerjee—for appellant. 

Lutter —for respondents. 


PRATT AND Carr, JJ.—Appellant applied under 
paragraph 20 of the Second Schedule of the Code 
of Civil Procedure to file an award.. _ 

The application was on the face of it time-barred 
under Article 178 of the First Schedule to the 
Limitation Act. ; 

Applicant contended, however, that under sub- 
paragraph (2) of paragraph 20 of the Second Schedule 
to the Civil Procedure Code, the application 
became a suit and that she was entitled to the bene- 
fit of section 6 of the Limitation Act and that 
limitation only began to run from the date on which 
she attained her majority. 

The District Court declined to accept this conten- 
‘tion and dismissed the suit. 

We are of opinion that it is clear that an applica- 
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tion under paragraph 20 of the Second Schedule to : 


the Code to file an award is clearly not a suit within 
the meaning of section 6 of the Limitation Act. 
The mere fact that such applications are numbered 


and registered as a suit does not convert them — 


into suits for purposes of limitation. The First Sche- 
dule to the Limitation Act is divided into three 
divisions--suits, appeals and applications. 

Article 178, which deals with applications to file 
awards, comes in the division “applications.” It is 
therefore patent that such an application does not 
come within the category of suits so far as the 
Limitation Act is concerned. In section 104 of the 
Civil Procedure Code an appeal from an_ order 
refusing to file an award in an arbitration without 
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the intervention of the Court is classified as an 
appeal from an order, which indicates that in the 
Civil Procedure Code an order on such an applica- 
tion iS’ not regarded as a decree in a regular suit,. 
although the application is registered as a suit. 

It has also been contended that the period of 
limitation commences only on the date on which the 
award is to take effect. We cannot agree with this. 
contention which is directly opposed to the’ plain 
words of Article 178. 

The appeal is dismissed with cost. 

Advocates’ fees two goid mohurs. 


APPELLATE CIVIL. 
Before Mr, Justice Pratt and Mr. Justice Carr. 


MAUNG HMAT 
Vv. & 


MA HTAY.* 


Res judicata—T) he application of the doctrine not limited bythe specific words of 
section 11, Code of Civil Procedure (Act V- of. 1908)—Wheu findings in a civil 
misecllaneous proceecting for letters of administrationof the estate of a deceased 
person, a bar toa fresh suit. 


In a Civil Miscellaneous proceeding for letters of administration where the 
parties in this appeal were rival claimants, evidence was reccrded at length asin 
a regular suit and the respondent in the appzal was held by the Court not to be a 
legitimate daugther of one Maung Paw. 

Held, that this finding constitutes a bar to a declaratory suit by_the’respondent 
that she was a legitimate daugther of Maung Paw. 

Held also, that the principle which prevents the same case being litigated 
twice over is of general application and is not limited by the specific words of 
the Code of Civil Procedure. 

Maung San Hla v. Ma Han. Gyi, (Unreported Civil Seeond Appeal No, 328. 
of 1917 of the Court of the Judicial. Commissioner, Upper Burma ; Sheoparsat, 


* Civil First Appeal No. 553 of 1921 from the judgment and decree of the 
District Court of Mandalay in Civil Regular-Suit No, 382 of 1920, dated the 
25th day of July 1921. 
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Singh vy. Ramnadan Prashad Narayan Singh 20 C.W. 738; Ramachandra ‘ 


Rao v. Ramachandra Rao, L.R, XLIX, 1.A. 129, Hook v. Administrator-General 
of Bengal, L.R. XLVIII, LA. 187; Ram Kirpal Shukul vy, Rup Kuari, L.R, Xt 
L.A. 37—referred to, 


The facts appear from the judgment. 
‘H. C. Chatterjee—for the appellant. 
Ganguli—for the respondent. 


PRATT AND Carr, JJ.—This is an appeal from the 
decree of the District Court, Mandalay granting 
plaintiff, Ma Hte, a declaration that she was the 
legitimate daughter of Maung Paw, deceased, and 


as such the rightful heir to her half-sister, Ma 


Gyan. 

It is contended that the suit was barred by the 
‘law of res judicata by reason of the finding in Civil 
Miscellaneous Proceeding No. 67 of 1918 of the same 
Court. 

In that proceeding the present parties were rival 
claimants to leiters of administration to the estate of 
Ma Gyan, and the question of Ma Hte’s claim to be. 
heir to Ma Gyan was formally tried and decided 


against her. 
Evidence was recorded at length as in a regular 


suit and the Court found that the union between 
Ma Hte’s mother, Ma Po, and Maung Paw, father of Ma 
Gyan, was an irregular one and that Ma Hte (who, 
it should be observed, had put forward no claim to. 
the estate of Maung: Paw on his death) — no claim to. 
the estate of Ma Gyan. 

We are of opinion that the subject matter of the 
suit now under appeal, Civil Regular No. 382 of 1926 
of the District Court, was undoubtedly res judicata 
by reason of the decision on the applications for 
letters of administration by the same parties. 

This was the view taken by the learned Judicial 
Commissioner of Upper Burma under similar 


259 
1923 


MAvuNG 
Hat 


U, 
Ma HTay.. 


260 


1923 
MAUNG 
HMAT 


v. 
Ma Hay. 


PRATT 
AND 


Carr, Jj. 


INDIAN LAW REPORTS. [Vou I 


circumstances in Moung San Hla v. Ma Han Gyi (1) 
after discussion of the authorities with special refer- 
ence to the principle laid down by their Lordships 
of the privy Council: in Sheofarsan Singh v. 
Ramunadan Prashad Narayan Singh (2) that the appli- 
cation of the rule of res judicata by the Courts in India 
should be influenced by no technical considerations of 
form, but by matters of substance within the limits laid 
down by law, since the rule of res judicata whether ~ 
embodied in a Code or not is founded on ancient 
precedent and is dictated by a wisdom which is 
for all time. 

In the recent case of Ramachandra Rao v, 
Ramachandra Rao (3) their Lordships reiterated the 
principle laid down in Hook v. Adiutinisirator- 
General of Bengal (4), which reaffirmed the earlier 
ruling in Ram Kirpal Shukul v. Rup Kuari (5) that the | 
principle which prevents the same case being twice 
litigated is of general application and is not limited by 
the specific words of the Code in this respect. 

The question at issue in the suit under appeal, 

as has been pointed out, had already been tried and 
formally decided in the proceedings in which letters 
of administration to Ma Gyan’s estate were granted. 
. . Those proceedings were not disposed of summarily, 
but took the form of a regular suit, the decrée in 
which was affirmed by this Court on appeal and has 
become final. 

To modify slightly the words of Sir Barnes Peacock 
in Ram Kirpal Shukul v. Rup Kuari (5) the binding 
force of the judgment in the proceeding for letters 
of administration depends not upon section 11 of the 





{1) Civil Second Appeal No. 323 of 1917 of the Court of the Judicial Com- 
missioner, Upper Burma. ‘ 
(2) 20 C.W.N. 738. (4) L.R.XLVIII, 1.A. 187. 
(3) L.R, XLIX, L.A. 129, (5) L.R. XI, 1A. 37.£ 


VoL. IJ RANGOON SERIES. 261 
Code of Civil Procedure but upon genreal principles 19% 
of law. If it were not binding there would be no end eae 
of litigation. v. 
The argument that the proceeding in which the betes 
same issue had already been directly and substantially © unig 
decided was not a Suit within the meaning of section Carr, Jj. 
11 of the Code of Civil Procedure is purely technical 
and had no real substance. 
In view of our finding on the question of res 
judicata it is not necesssary to discuss the merits of 
the case in detail but on the evidence we may 
remark that we of opinion that plaintitf entirely 
failed to establish her right to the declaration sought. 
The appeal will be allowed. ; 
We set aside the fining and decree of the 
District Court and direct that the suit be dismissed. . 
Appellant will be granted costs in both Court. 
By consent advocates’ fees as in Lower Court. 


APPELLATE CIVIL. 


Before Mr. Justice Heald. 


AUNG DUN anp oNE 
Vv. ‘ 1923 
-MAUNG TUN YA* | Mar. 5. 


Charge on lien cn land—Positicn of a person advaning money ona promise to 
mort gage land and obtaining possession of the land as part of lis security. 
Where a perscn advanced money on the strength of.a promised to mortgage 

land and had actually obtained possession of the land as part of his secuvity, 

heid, that he hada charge or lien on the land for the debt secured, as against 
the promisor and persons claiming rnder him with notice of payment. 


* Special Civil Second Appeal No. 121 of 1922 against the judgment and 
decree of the District Court of Prome in its Civil Appeal No. 101 of 1921. 
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The material facts are narrated in the judgment of 
the Court. : 


Thein Maung—for the appellants. 
Doctor—for the respondent. 


HEALD, J.—the facts of this case are admittedly 
not in dispute and the only question is as to their 
legal effect. 

The land in dispute belonged to Tun Myaing and 
Po Yun: 

On the 26th March 1920 Tun Myaing and Fo Yun 
purported to mortgage the land to appellants. They 
received the mortgage money and put appellants into 
possession of the land, the so-called mortgage being 
usufructuary. Nodeed was executed or registered and — 
there was therefore no valid mortgage, but the loan 
was taken and possession by way of security was given. 

On the 17th of February 1921 Tun Myaing and 
Po Yun agreed to sell the land to respondent, and 
accepted the price from him. . 

They bailed to executea conveyance and on the 4th 
of March 1921 respondent instituted a suit for specific 
performance. Tun Myaing and Po Yun admitted 
the agreement and acceptance of the price, but pleaded 
that as appellants had refused to allow the so-called 
mortgage to be redeemed they had returned the price 
to respondent. They called appeliant, Aung Dun, as 
their witness, and he said that he refused to allow 
redemption because there was a dispute between him 
and the mortgagors, as to the amount of the mortgage 
money. The District Court held that Tun Myaing and 
Po. Yun failed to prove either that the agreement 
was cancelled or that respondent accepted the return 
of the price, and gave respondent a decree for a regis- 
tered conveyance of the land. The date of that decree 


was the 21st of June 1901. 
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On the 18th of July 1921 appellants got Tun Myaing 
and Po Yun to execute and have registered a mortgage 
bond in their favour. 

On the 3rd of September 1921 respondent got a 
registered conveyance of the property in accordance 
‘with the decree in his favour. 

Having obtained the conveyance respondent sued 
appellants for possession of the property. 

' The trial Court held that he had no right to 
‘possession until he redeemed the mortgage. 

Respondent appealed and the District Court held 
‘that the mortgage did not affect his right to possession 
-and gave him a decree for possession. 

Appellants now argue that because they were in 
‘possession under an agreement to mortgage before the 
‘date of the agreement to sell to respondent and 
-obtained.a registered mortgage bond before respondent 
-obtained a registered conveyance, and because respon- 
-dent had notice of their claim to be mortgagees at the 
time when he instituted his suit fora conveyance, 
they are entited to retain possession as against him 
until their money is repaid. : 

_ What they claim therefore is that they had a lien 
on the property or a charge which entiled them to 
‘retain possession of the property as security for their 
‘money from the time when they made the loan and 
received possession up to the time when they obtained 
‘a valid mortgage, and that respondent having instituted 
his suit for a conveyance and having taken that con- 
veyance with notice of their lien or charge cannot oust 
‘them from their possession without paying the debt as 
‘security for which they hold the property in possession. 

The point is interesting and it is surprising that no 
authorities on the subject have been cited. 

There is of course a charge in the case of agree- 


ments to sell even where possession of the property 
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has not been given, and the question to be decided 
is whether or not there is a similar charge in the case 
of agreements to mortgage while such agreement remain 
in force and before the actual mortgage is made. The 
same equitable principle would seem to apply, 
and they have-been said to be rules of universal 
equity. : 


I have not been referred to any case in which they 
have been held to apply to agreements to mortgage 
and I am bound to admit that I have not found any 
Indian case to that effect, but nevertheless I feel 
bound to hold that a person who has advanced money 
on the strength of a promise to mortgage land and 
who has actually received possession of the land as 
part of his security for the money advanced cannot be 
ousted from that possession by the person who made 
the promise and put him in possession of the land. 


- or by any other person claiming under-him with notice 


of the payment. 


I am of opinion therefore that appellants had a 
charge or lier on the land-at the time when respondent 
accepted the. offer to sell the land to him, and that 
their charge had priority over any charge which he 
had by reason of his payment of the purchase money. 
Respondent had notice of that prior charge when he 
sued for execution of a conveyance.and even if appel- 
lants had not succeeded in obtaining a registered mort- 
gage bond before he obtained his conveyance, he could 
not in my opinion have succeeded in ousting appellants 
without paying off the debt in ‘respect of which they 
held and were entitled to hold possession of the land. 


I therefore set aside the judgment and decree of 


‘the Lower Appellate Court and restore that of the Trial 


Court dismissing respondent's suit with costs for appel- 
lants throughout. 
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APPELLATE CIV IL. 
Before Mr. Justice Carr. 


MAUNG TUN U AnD oNE 


v. 


MAUNG PO SHOK.*: 


Suit to file an award made without the intervention of ‘a Court, under 
paragriph 20, Second Schzdul: of Civil Procedure Code (V of 1908)— 
Appeal from an order filing or refusing to file an award--Apparent 
conflict between the provisions of section (10+) (1)(f) ani parasraph 21 (2), 
Second Schedule, of the Civil Procedure Code, reconciled —Order XLI, 
Rules 23, 25, applicability of, to decision of ithe Tria] Court not on a 
preliminary point—practice—Revision, want of jurisdiction by the Lower 
Court a ground for. 

There is a right of appeal against the decision of the Court on the 
question whether an award should be filed o- not and also when the decree of 
the Court does not correctiy interpret an award Bnt where an award hag 
been lawfully made, there is no appeal against the decisions of the 
arbitrators. 

Where an original decision by the Trial Court was not of a preliminary 
point, and the the Appellate Court renvanded the case on new issues framed 
by the Appellate Court, the law applicable is Order XLI, Rule 25, and not 
Order XLI, Rule 23. 

It is not the practice of the High Court to interfere in revision on the 
mere ground that the decision was wrong. Whe:e however the Lower 
Appellate Court had no jurisdiction to enquire into the question, that 
enquiry was a good groard for interference in revisicn. 

Kiettra Nath Gangopadhyay v. Ushabala Dasi, 18 C.W.N. (1914), 381 ; 

Soudamini Ghosh v. Gopal Chandra, 19 C.W.N. (1914), 948 ; ifussamat 

Ram Dittiv. Amar Singh, 19 Punjab Record (1911), 420 ; Aart Kunwar v 

Lakshmi Ram Jain, 38 All. 380—followed. 

Maung Pauk Hlut v. Maung Hiian, Unrejsorted (1918), Civil Revision No- 

99 of 1918 of the Judicial Commissioner, Upper Burma-—-dissented from, 


The facts appear from the judgment. 
Dutt—for applicants. 
Chatteriee—for respondent. 


Carr, J.—This was a suit under paragraph 20 of 
the Second Sekedule to the Civil Procedure Code, for 


* Civil Revision-Case No, 159 of 1922 from the judgment and decree of 


the District Court, Meiktila, in © Civil ppem Case No. 7 of 1922, dated the 
19th June 1922. 
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the filing of an award made without the intervention 
of a Court. The present petitioners were the plain- 
tiffs. They and the defendant signed an agreement. 
to refer to arbitrators their dispute as to the division 
of the estate of U E and Ma Nyein, both deceased. 
The arbitrators heard the parties and took evidence 
and delivered a lengthy award under which the 


. plaintiff's were to be given a one-third share of 


certain specified properties. The defendant refusing 
to comply with this award the plaintiffs applied to have 


it filed. Defendant in his written statement raised 


the objection that one of the properties of which a 
one-third share had been awarded to the plaintiffs did 
not belong to the estate of U E. 

Certain other objections were taken but the above 


is the only one that now calls for consideration. 


The Subdivisional Judge went into the question 
whether the particular land in dispute did or did not 
belong to U E’s estate. He found that ‘it did not and 
dismissed the suit with costs. The plaintiffs then 
appealed to the District Court and the District Judge 
held that*the Subdivisional Judge had come to his 
decision on in adequate evidence. He accordingly 
passed the following order :— 

“YT therefore set aside the order and remand fhe 
case for trial on these issues— 
(1) Was the land, Holding No. 428, included 
in the property submitted to arbitration ? 
(2) Should the award be filed ? 
“ Costs to follow final event. Advocate’ s costs in 
this appeal two gold mohurs.” 

The Subdivisional: Judge complied with this order 
and found this time that the land in question was 
rightly included in the arbitration. He accordingly 
directed that the award be- filed. A+ decree was- 
drawn up and signed on the following day, but. this 
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_decree only directed that the award be filed and so 
did not properly comply with the provisions of para- 
graph 21 (2). The actual decisions of the arbitrators, 
as expressed, in the award should have been embodied 
in the decree. 2 

-The defendant, Po Shok, respondent in . this 
application, then appealed to the District Court, 
The then District Judge reversed the finding of the 
Subdivisional Judge, allowed the appeal and dismissed 
the suit with costs. © 

In doing so he seems to me to have gone beyond 
the record. He referred to certain Revenue pro- 
ceedings and based his decisions largely on what he 
found in them. I am unable to find anything on the 


record to indicate that those proceedings had ever | 


been admitted in evidence. This, however, is a 
minor point. The District Judge then found himself 
in a difficulty.. He held that under paragraph 21 (2) 
of the Second Schedule to the Civil Procedure Code no 
appeal lies against an order directing an award to be 
filed. He got over. this difficulty in a way which 
cannot be called legitimate. He referred back to his 
predecessor's order in the first appeal and pointed out 
that the original decision in the Subdivional Court 
had not been ona preliminary point. On this he held 
that his predecessor’s order was passed under Order 
41, Rule 25, and thatthe Subdivisional Court should 
not therefore have passed a new decree in the suit but 
should have returned the case to the Appellate Court 
with its findings on the issues framed by that- Court, 

How he came to the conclusion that this supposed 
error of the Subdivisional Court gave him jurisdic- 
tion to. decide an appeal whtee aid not lie he has 
not explained. 


With regard to the first part of the argument I 
agree with ‘the District Judge that his predecessor’s 
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_ order ought to have been one under Order 41, Rule 


25. But it is quite clear that it was not such an 
order but one under’ Order 41, Rule 23, under 
which the Subdivisional.Court was bound to act as” 
it did. The District Judge had no jurisdiction to 
convert his predecessor’s order from what in -fact it 
was into what he considered, rightly or wrongly, that 
it-ought to have been. 

Did I hold that there was in fact no right of appeal ° 
I should be compelled to set aside the District Judge’s 
judgment and decree on the ground that mie were 
passed entirely without jurisdiction.  — 

But I think it is clear that there was a right of 
appeal. Section 106 (1) (f) of ‘the Code of. Civil 
Procedure specifically gives a right of appeal from 
an “order filing or refusing to file an award in an 
arbitration without the intervention of -the Court.” 
At first sight there seems to-be a conflict between 
this and paragraph 21 (2) of the Second Sedhedule, 
but a little consideration will show that is not so.. 

We must divide the proceedings on an application 
to file such an award as this intotwo parts. In the first 
part the Court has to decide whether the award is 
to be filed or not. And all that it can consider in 
order to-determine this question is whether the 
matter has been referred to arbitration, whether an 
award has been made on the reference and whether 
any of the grounds mentioned in paragraphs 14 and 
15 of the same Schedule have been proved or not. 
According to its. findings on these questions the Court 
will either order the award to be filed or will dismiss 
the application. 

From the order so passed, whether it be an order 
filing the award or one refusing to do so, there is a 


‘right of appeal given by section 104 (1 (7). It may: 


be pointed out that this appeal is one against the 
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decision of the Court on the question whether the 
award can properly be filed or not. 

The next stage occurs only when the order 
directs that the award be filed. In that event. the 
‘Court must proceed to pass a decree in accordance 
with the award. From a decree so passed there is 
no appeal ‘‘exceptin so far ‘as the decree is in 
excess of or not.in accordance with the award.” In 
other words, if the Court erroneously draws a up 
decree not in. accordance with the award there is a 
tight of appeal in order to correct the error. But 
from the decisions of the arbitrators, as expressed in 
the award and as subsequently embodied in the 
decree, there is no right of appeal. 

The question whether there isan appeal. from an 
order filing an award has been discussed in the 
following cases :— 

Khettra Nath Gangopadhyayv. Ushabala Dasi(1), 
Soudamini Ghosh v. Gopal Chandra (2), 
Mussamat Ram Ditti v. Amar Singh (3), 
Hari Kunwarv. Lakshmi Ram Jain (4), 
_. These decisions were considered by the Judicial 
-Commissioner of Upper Burma in Maung Pauk Hlut 
v. Maung Hman (5). s 
_ In none of these cases was the right of appeal 
given by section 104 (f) of the Code contested. The 
question that arose was whether this right was ex- 
tinguished by the fact that a decree had been drawn up 


in pursuance of the order-before the appeal was filed.’ 


‘The Courts in India held that it was not, though in 
the Punjab ‘case Rattigan, J., differed from his 
colleagues in holding that there is in fact a conflict 
between section 104(/) and paragraph 21 (2) of the 

(1) 18 C.W.N, '(1914), p. 381. (3) 47 Punjab Record (1911), p. 420. 


(2)19 C.W.N. (1914), p. 948. (4) 38 All. (1916), p. 380. 
(5) Unreported (1918), Civil Revision No. 99 of 1918. 
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Second Schedule. He agreed with them, however, 
on the the main question. In the fifth case the learned 
Judicial Commissioner discussed the Indian decisions 
and disagreed. He held that after a decree had been 


cant: signed the right of appeal against the order was 


extinguished. Did I accept this view the decision 
of this case would be greatly simplified. But, with 
respect, I am unable to do so. I agree with the 
views of the three Courts in India and am unable 
to find in the judgment of the Judicial Commissioner 
any sufficient reason for differing from them. On the 
view taken by the Judicial Commissioner. the right of 
appeal given by section 104 (1) (f) becomes a nullity. 
The better view is, I think, that.taken by the Courts 
in India, that mere making of a decree does not 
extinguish the right of appeal from the order, and 
that should the orders be set aside the decree is 
necessarily vacated, 

To put somewhat differently what I have already 
said, the effect of section 104 (1) (f) seems to me to 
be to give aright of appeal against the decision ‘of the 
Court on the question whether the award should be 
filed or not. Paragraph 21 (2) of the Second Schedule 
allows an appeal also if the decree of the Court does 
not correctly interpret the award aid on’ an appeal. 


under this provision the decree can be corrected so ° 


as to bring it into accordance with the award. But 
when the'decree does correctly interpret the award 
then there is no appeal against the decree—in other 
words, when an award has lawfully been made there 
is no appeal against the decisions of the arbitra- 
tors. | 

It seems to me also to be clear on’ the terms of 
paragarph 21. (1) of the Second Schedule that. the 
Court of First Instance has no power to go into the 
merits of the decisions contained in the award. I 
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is clearly limited to the three questions—whether there 
has beer a reference, whether there has been an award 
and whether any ground such as is mentioned in 
paragraphs 14 and 15 has been proved. This is the 
view-taken in Banerji’s Law of Arbitration in India, 
Second Edition, 371-372. It seems to me so clearly 
correct that it is unnecessary to discuss it further. 

The objection taken to the award in this case was 
briefey stated at the beginning of this judgment. In 
the written statement it was given as follows: “ The 


one-third share of the land which the arbitrators ~ 


awarded was not included in the lands descended 
from U E and Ma Nyein referred by the agreement. 
The award therefore is not one which the Court 
should take into consideration.” 

_ The agreement to refer reads as follows: “We 
(parties named) make agreement as to the various 


disputes about the properties, moveable and: immove- 


able, descended from U Eand Ma Nyein which (we) 

ought to inherit. We do not wish to take these 
disputes to Court but wish them to be icin and 
decided by U Min Din and UPyu'. . . . 

This makes it clear that what the parties referred 
was the question of the’ division between them of 
the estate of U E and Ma Nyein. And it is obvious 
that before the arbitrators could do this they must 


decide of what the estate consisted. It was there- . 


. fore for the arbitrators first to decide any dispute 
between the parties as to-whether any particular 
property belong to the estate or not. The District 


Judge recognised this, for he says, in the early part. 


of his judgment, ‘Both parties have admitted this 
agreement and as the property of U E and. Ma Nyein 
was not clearly stated, it must be presumed that the 
arbitrators were to decide both the amount of the 


property and the nature in which it was to be. 
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divided.” He continues. ‘In their award the arbitra- 
tors have clearly decided that ‘ Holding No. 428 
fell wihin the 26. 90 acres-of land leased to Maung E 
andas none but the descendants of Maung E can. 
have aclaim to the’said land. . .’they proceeded 
to award one-third of thislandto TunU ... .” 
That is correct statement of the decision of the . 
arbitrators on this question. And the view stated in 
my first quotation from the District Judge’s Judg- 
ment—that this question was one for the decision of 
the arbitrators under the agreément—seems to me 
equally correct. Yet the District Judge proceeds to 


‘consider the question whether this land was: leased 


to Maung FE and decides that it was not. In other 


-words he finds that the decision of the arbitrators 


was incorrect—a matter into which he had no juris- 
diction to enquire. He then goes on to hold that 
on this finding the land in. dispute. was: not among 


' the properties as to which the arbitrators were 


requested to give a decision. This -is inconsistent 
with his earlier remark that the constitution of the 
estate was for the arbitrators to decide. He then 
further holds that therefore the award determined a 
matter which was not referred to arbitration, within 
the meaning of paragraph 14 (a) of the Second 
Schedule and for that reason sets aside the order of 
the Subdivisiona] Court. 

This decision is, in my opinion, clearly wrong 
I do not mean ‘that the District Judge was wrong on 
the question whether the land in dispute belonged 
to the estate of U E or not. That isa question that 
I have not gone into at all. What I do mean is 
that the District Judge was wrong in holding that the - 
award determined a matter not referred to arbitration. 

There was no right of second appeal and the only 
question remaining is whether there are sufhcient 
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grounds for interference in revision. On the mere 
ground that the decision was wrong this Court should 
certainly not interfere. The question is whether any 
of the grounds for revision set out in section 115 of 


-the Civil Poocedure Code are present in this case. . 


I think it can reasonably. be said that the District 
Court exercised a jurisdiction not vested in it by law. 
The Court had, it is true, jurisdiction to hear and 
decide the appeal, but the District Judge first found 
that the question whether the land in dispute belonged 
to the estate of U E was one for the decision of the 
arbitrators. On that finding he should have dismissed 
the appeal. Instead of doing so he proceeded to 
enquire into the correctness or otherwise of. the 
decision of the arbitrators and, on his finding that it 
was wrong he allowed the appeal. He had, in fact, 
no jurisdiction to enquiry into this question. It is true 
that the Subdivisional Court has previously enquired 
into the same question, but that Court was equally 
without jurisdiction to,do so. 

'” On this view this Court has power to interfere in 
revision and on the facts I think it should do so. 

I set aside the judgment and decree of the Dis- 
trict Court and restore those of the Subdivisional 
‘Courts. The respondent will pay the cost of the 
plaintiff-petitioner in all Courts. Advocate’s fee in 
this Court one goid mohur. : 


273 


1923 


MaunG 
Tun U 


v. 
MAUNG Po 
. SHOK. 


“CARR, J. 


274. 


1923 


Advil 9,. 


INDIAN LAW REPORTS, [Vou I 


APPELLATE CIVIL. 


Before Mr. Justice May Oung. 


MAUNG SA 
Ve 
MA U MA anp ONE.* 


Code of Civil Procedure (V of 1908), Order XX, Ruie 4 (1)--- Pracit ce— 
What a judgment, except .jn comparatively unimportant cases of 
everyday occurrence, should show. - 

The discretion given to the Judges of Small Cause Courts by Order XX 

Rule 4 (1), should be exercised with due regard to the circumstances of each. 


“case and, except in cases of everyday occurrence, the judgment should set 


out the particulars of the suit and give reasons forthe decisions -arrived at. 
Narayan v. Bhagu, 31 Bom.'314—referred to. 


The facts appear with sufficient detail for the 
purposes of this report in the judgment of the 
Court. 

Maung Maung—tor the apical - 


May Oune, J.—The judgment of the Township 
Court, which is a Court invested with the jurisdiction 
of a Court of Small Causes, was as follows :-— 

‘Suit to recover Rs. 45 for damage alleged to have 


been done (sic) to plaintiff's crops by defendants’ 
elephant. The defendants deny that their elephant 


did any damage as alleged. The point for determina- 


tion is whether the defendants, elephant did damage 


as alleged. On the evidence on record there can be 
no conclusion but that the claim is a-false one. Suit. 
is dismissed with costs.” 

As a matter of strict law the judgment does not 
seem to be defective. Sub-rule (1) of Rule 4 of 
Order 20, Code of Civil Procedure, provides that judg- 
ments: of a Court of Small. Causes need not contain 








* Civil Revision No. 73 of 1923 from judgment and decree of the Town- 


_ ship Judge, Bassein West, in Small Cause Suit No, 30 of 1923, 
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more than .the points for determination and the 
decision thereupon. In Narayan v. Bhagu (1), it 
was held that this provision applies also to Courts 
invested with Small Cause Court powers. 

As a matter of practice, however, it is usual, 
except in comparatively unimportant cases of every- 
-day occurrence such as those for the recovery of 
petty debts, to set out the particulars of the suit and 
to give reasons for the decision arrived at, thus 
enabling the High Court, in revision, to satisfy itself 


that the decree or order was according to law without 


the necessity of perusing the whole record. This 
practice should be followed. The words “need not” 
were not meant to.be read as “shalJ not.” The 


matter is largely within the discretion of Judges of © 


Small Cause’ Courts, but their discretion should be 


exercised with due regard to the circumstances of . 


each case. . 

On the facts of the case before me, I see no 
reason to interfere with the decision of: the Court 
below. There was a certain amount of evidence but 
it was not believed. The application is therefore 
rejected. . 


(1) 31 Bom. 314, 
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APPELLATE CIVIL. — 


Before Mr, Justice Duckworth. 


cae PHOMON SINGH 
May 4. v. 
A. J. WELLS.* 


The Code ae Civil Procedure (Act V of 1508), Order XXI, Rules 89, 60, 61 
and 62 — Necessity of determining if the possession of the judgment-debtor 
is on his oWn account or on account of others—Effect of the provision 
“the order shall be conclusive’ in Rule 63 considered—Neglect of 
clear provision of law as to points for decision, a material irregularity 
calling for revision 
In a. proceeding for removal of attachment of ‘property whith” was in 

the possession of the judgment-debtor, it was alleged by the applicant that 

' at the*time of the attachment, the judgment-debtor had no interest in the 
property. ; 

Held, that under Order XXI, Rules 59 and 60, of the Code of Civil 
Procedure the judge should have gone into the question as tc whether the 
possession of the judgment-debtor was on his own account or on account 
of the applicant, It is not sufficient to enquire into the question of actual 
possession only. 

Held also, that the provision ‘‘the order shall be conclusive? in Rule 
63 did not preclude revisionary pune eieeisie but only rendered such orders 
unappealable. 

Held further, that the failure of the Lower Court to go into the 
question as to whether the possession of the judgment-debtor was on _ his 
own account or otherwise, as required by Order XXI, Rules 59-63, is a 
material irregularity in the exercise of its jurisdiction. 

Mahomed Ebrahim Mulla v. S. R. Jandass, 11 L.B.R, 387; Nga Tok v. 
Subramanian, 1 U.B.R. (1910-13), 73 ; San Tun Pru v,Mi Ani Me and four 
other, 1 L.B.R. 180—referred to, ‘ 


The facts as found by the Court were as 
follows :— 

In execution case No. 19 of 1922 a sum of Rs... 
248-12-2 out of a sum of Rs. 498-12-0 said to be, 
payable by the Tavoy Municipality to Rangaswamy 
was attached by Mr. Wells. The latter was a judg- 
ment-creditor of the said Rangaswamy. The money 
was paid into Court. The present applicant, Phomon 


* Civil Revision No. 122. of 192? against the decree of the Subdivisional 
-Court of Tavoy in Civil Miscellaneous No. 12 of 1922. 
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Singh, then apatied to remove the attachment on this 
money, on the ground that Rangaswamy had no interest 
in the money, at the time of the attachment, the said 
money belonging to him (Phomon Singh) in virtue of . 


a partnership agreement, dated 15th March 1922 


between himself and Rangaswamy. 

The money was admittedly payable for a gravel 
contract with the Tavoy Municipality taken up by 
Rangaswamy in his sole name, and it appears that 
Rangaswamy was entirely financed by Phomon Singh— 
the arrangement between him and Rangaswamy being 
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that Phomon Singh was to bear all the expenses, : 


receive all payments, and settle accounts thereafter 
with Rangaswamy, each sharing the nett profits, or 
the loss incurred. 

So far as the Tavoy Municipality \ were : concerned, 
‘Rangaswamy was the only person known to them, 
who was to receive the payments by means of 
periodical cheques, and he then had to pass on the 
money, or the cheques, to Phomon Singh. 

On these facts, the judge on the Subdivional Court 


at Tavoy, after a full investigation, decided that the. 


money in question was, at the time of attachment in 
Rangaswamy’s possession, and holding that a judge is 
merely concerned ina removal of attachment case 
with the question of who was in actual possession, 
when the property was attached, he dismissed Phomon 
Singh’s claim to remove the attachment with casts, 
His reasons were that the bill for postponement of 
the gravel contract was made out at Rangaswamy’s 
request; whilst the cheque for the amount was to 
have been made out in his. name; so that, until he 
paid the sum over to Phomon Singh, after receipt 
thereof from the. Municipality, the money must be 
held to have been in his (Rangaswamy’s) possession. 
Against this order of the Subdivisional Court Phomon 
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Singh applied to the. High. Court for interference 
on revision. a 
‘Paget—for the applicant. The Subdivisional Judge 
was bound under. Order 21, Rules 59 and 60, of the 
Civil. Procedure Code to come to a finding as to 
whether the applicant, Phomon Singh, had an interest 
in the money attached and if his finding was in the 
affirmative he was bound to release the money from 
attachment to the extent of ‘the applicant's interest. 
in failing to come to such finding the judge failed 


to exercise his jurisdiction or has exercised it illegally 


within the meaning of section 115 of the Code. . The 
fact that under Order 21, Rule 63,.the applicant. could 
still file a regular suit to establish his claimis no - 
reason for preventing this Court exercising its jurisdic-: 
tion in revision and the word ‘‘conclusive’ in Order. 
28, Rule 63, does not mean that revision does not lie but 

only that the matter is’ unappealable (Mahomed — 
Ebrahim Mulla v. S, R. Jandass, 11 L.B.R::387). 


Barnabas—for the respondent. Order XXT, Rule » 
63, renders the order ‘‘conclusivé” subject only to 
the result of a suit under that rule. There can be 
no revisiondry jurisdiction in this Court from such. 
orders. The applicant has a remedy by bringing a- 
regular suit and this Court should not interfere, where 
another remedy is available to the applicant, - . 


-DuckworTH, J.—-Phomon Singh, through his advo- 
cates has come to this Court praying for interference on 
revision under section 115, Civil Procedure Code, on™ 
the ground that the judge did not apply his mind in his 
order to Order 21, Rules 59 and 60, Civil Procedure 
Code, and so did not pass such an order as is con- 
templated by Order 21, Rules 59, 60, 61, 62 and 63, 
Civil Procedure Code. It is contended that the Judge 
never considered or decided whether Phomon Singh, 
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by virtue of the agreement of March 15th, 1922, had an: 


interest in the said money, and that the judge should 

-have gone intu the question as to. whether Ranga- 
swamy’s possession, if any, was on his own account, 
or On that of Phomon Singh. 

As a matter of fact the money was probably never 
in Rnagaswamy’s possession, but was at the time of 
attachment in the possession of the Tavoy Munici- 
pality on account of Rangaswamy, while it is clear that 
Phomon: Singh had.an‘interest in the money probably 
to a greater extent than one half, and, as against 
Rangaswamy, a right to handle the whole amount, 

The learned judge clearly neglected to consider 
essential points under Order 21, Rules. 59, and 60, 
Civil Procedure Code. 

The question now arises as to whether, in these 
circumstances, this Court can, or should, interfere on 


revision, when, undet Order 21, Rule 63, Civil 


Procedure, Code, the applicant has a statutory remedy 
by suit, whilst the order passed in:the removal of the 
attachment case is, subject to the result of such suit 
if any, conclusive. 

It is argued by Mr. Bataabas that, inasmuch as 
-Order 21, Rule 63, renders the order conclusive, 


subject only td the resuet of a suit under that Rule, 


all revisionary powers are precluded, but this cannot 
be so, where no proper investigation is made, and I 
do not think it is so, where the order passed neglects 
essential points laid down for decision ‘in Rules 59 to 
62 of Order 21. In my view the word conclusive 
has the same meaning as final, i.c., unappealable see the 
case of Mahomed Ebrahim Mulla v. S. R. Jandass (1). 

In my opinion where the order in question has, 
-after proper. cy Si been properly passed under 





(1) 11 L.B.R. 387, at P. 392. 
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Order 21, Rules 59—63, Civil Procedure Code, this 
Court should not, even though the order be erroneous. 
interfere on revision, since there is a remedy by suit. 
It is a well known principle that revisionary inter- 
ference is to be avoided, where another remedy is 
available. 

But where investigation has been refused, or an 
order passed without investigation, see the case of 
Nga Tor v. Subramanian Chetty. (2), or where, as. 
here, the order passed, after 4 proper investigation, is. 
not a proper order passed in accordance with Order 


21, Rules 59—63, Civil Procedure Code, I am of 


opinion that the High Court should and can interfere». 
if it is in the interests of justice, under section 115,. 
Civil Procedure Code. That this is so, is I think, 
clear from ‘the case of San Tun Pru v. Mi Ani. 
Me and four other (3), with the arguments in which 
I am in agreement. The Lower Court has in 
this case clearly acted with material irregularity. in 
the exercise of its jurisdiction by neglecting | 
clear provisions of law as to the points upon 
which it should decide such cases as this. I set: 
aside the order dismissing Phomon Singh’s appli- 
cation and direct the Lower Court to proceed to: 
determine the correct questions in issue as adum. 
brated above. I allow the applicant costs in this. 
Court with advocates’ fees of three gold moburs. 


(2) 1 U.B.R. (1910-13) P. 75. (3) 1 LB.R, 18¢. 
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APPELLATE CIVIL.. 


Before Mr. Justice Duckworth. 1923 


MAUNG PO THAUNG ee 
ve - 
_ MA GYI anv one.* 


i 


. Branches of a tree overhanging the adjoining land—The remedies of the 
owner or occupier of the adjoining land—The tenure (whether leasehold 
or freehold) of theoccupier immaterial—Revision—Misapplication of law, 


Where the branches of a tree standing on a piece of land, overh:.ng the 
adjoining land, veld, that the owner or occupier of the land over which the 
offending branches overhang, is, in the absence of any express stip-lation to 
the contrary, entitled, as of right, to remove them or to h.ve them removed, 

Semblé,—The fact that the party complaining has merely a Lezschold and 
not a Freehold would not in any menner alter the case, 


Where the right sought for is not an easement and where the law :-pplieg 
by the Trial Court was the law relating to ezsements, held, that there was 
a misapplication of the law and that the High Court can therefore exercisé 
ils revisionary powers. 


Lakshmi Narain Banerjee v. Tara Prossana Banerjee, 31 Cal. 944— 
referred to and followed. ’ : 

Peacock’'s Law relating to Easements in British India, Third Edition 
pages 251—254—referred to. 

The facts are stated in the judgment reported 
below. 

Ba So—for the applicant. The law applicable is 
not the law of easements, and the learned Judge of 
of the Township Court clearly misapplied the law. 

Peacock’s Law of Easements in India, pages 251.— : 
254 (Third Edition), and Lakshmi .Narain Banerjee 
V. Tara Prosanna Banerjee, 31 Cal, 944, are in my 
favour. 5 

Aung Din--for the respondents. There was at 
most a mistake of law and this Court does not 





*Civil Revision No. 197 of 1922 aguzinst the decree of the Township Court 
of Tantabin in €mall Cause Suit No. 34 of 1922, 
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exercise its revisionary juirsdiction in cases of mere 


mistakes of law. 

DuckwortH, J.—The record shows that defend-. 
ants-respondents’ land adjoins that occupied by the 
plaintiffappellant. On the former there has for 
some years been a mango tree. The branches of 
that tree overhang plaintiff-appellant’s land. About 
one year ago plaintiff erected a house on his land, 
but did not roof his kitchen because the branches 
of the defendants’ mango tree hung over it. The 
defendants refused to cut the offending branches, four 


.of which hang over the kitchen and one over the 


house. The plaintiff ‘thereupon filed this suit to 
compel them to do so, The Judge of the Township 
Court, sitting as Judge of the Small Cause Court 
dismissed the suit on two grounds :—(1) because plain- 
tiff merely held his land on lease, and (2) because 


the mango tree’s branches were hanging over the 


site, before the house was put up. 
The Case would probably: have been treated as a 
regular Township Court case, but as no evidence was 


‘taken except that of the plaintiff, and a full judg- 


ment was written, the matter is not of any real 
importance, and need not be dealt with further. 
Now the learned Judge clearly misapplied the law. 
The right sought for is not an easement, and it is 
established law that, in thé absence of any express 
stipulation to.the contrary, the owner or occupier of 
the land over which the offending branches hang, is 
entitled as of right, fo remove them or to have them 
removed. That this is so is clear from the case of 
Lakshmi Narain Banerjee v. Tara Prosanna Baner- 
jee (1), and pages 251 to 254, Third Edition, Peacock’s 
Law relating to Easements in British India. The fact 


(1) 31 Cal. 994., 
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that the party complaining has merely a Leasehold 
and not a Freehold would not appear in any manner 
to alter the case. 

Further it would not seem to make any difference 


whether plaintiff had built a house or not, so long 


as the branches overhung his land. 

The decree of the-Lower Court is set -aside and 
in its place the plaintiff-applicant is granted, with 
costs in both Courts, as against the defendants-res- 
pondents, a mandatory injunction for the removal of 
the offending branches of the mango tree from Over 
the house and kitchen of the plaintiff-applicant. 

Advocates’ fees two gold mohurs in this Court. 





ORIGINAL CIVIL. 


Before Mr. Justice Rutledge. 


TAKIR RAM KALWAR 


v. 
M. N. SWAMY NAIDU* 


Rangoon Small Cause Court Act (Burma Act VII of 1920!, section 14 (s) 
—Declaratory decree—jurisdiction. 


Held, that in an action for damages for tort, among the reliefs claimed 
the mere asking for a declaration regarding the property in respect of 
which the tort occurred, would, uot convert the action into one for g 
declaratory decree whithin the meaning of section 14 (s) of the Rangoon 
Small Cause Court Act and that the damages claimed being only 
Rs.114-0-0, under ‘section 13o0f the Act, the Rangoon Small Cause Court 
had jurisdiction to try the claim. 


N. N. Sen—for the plaintiff. 


RUTLEDGE, J.—In this case the plaintiff tendered a 
plaint of the value, as regards court-fees, of Fs. 134, 
and as the Deputy Registrar considered that 








*Civil Miscellaneors No. 96 of 1923. 
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the Small Cause Court, Rangoon, had jurisdiction, 
the plaintff’s advocate has brought the matter to 
this Court, and has argued that, as in his plaint 
he seeks for a declaration, his case is accordingly a 
suit for a declaratory decree; and that, as such, the 
jurisdiction of the Small Cause Court is barred by 


' section 14 (s) of that Act. I am of opinion that, 


merely asking for a declaration in a suit, does not 
necessarily make it a suit for a declaratory decree 
within the meaning of section 14 (s) of the Rangoon 
Small Cause Court Act, 1920. This, in my opinion, 
applies to suits where only a declaration is asked for. 

The plaintifi’s real cause of action in the present 
case is one of tort as set out in paragraph 4 of the 
plaint, in that after he had got an order from the 
Court restoring his attachment of certain property, 
which lad been removed owing to the plaintift’s 
default in not paying-the -fees-for advertisement, the 
defendant wrongfully removed and concealed the 
property, so that the plaintiff was unable to re-attach 
it ; and that, by reason of the defendant’s so doing, 
the plaintiff suffered damage to the extent of Rs. 114. 

This is an action. for damages for tort, and there 
is nothing in section 14 of the Small Cause Court 
Act to deprive that. Court of jurisdiction to i a 
into his claim. 

For the plaintiff, it is alleged that, in enquiring 
inte this claim, the Court is bound to ascertain and 
to enquire to whom the property belonged, as the 
defendant had. put in an application asking for 
removal of attachment on the ground that the 
property belonged to him. I know of no provision 


‘of law which prevents the Small Cause Court from 


enquiring into who actually owned these few articles 
of property; and it would be in the highest degree 
inconvenient that the time of this Court should be 
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taken up in investigating paltry claims to the value aves 


of Rs. 114, merely because the advocate for the Taxi Ram 
KALWAR 


plaintiff thinks that he is constrained to ask the = 
Court for a declaration, or that the Court should be ™-¥,Sva"y 


coristrained to deny the Small Cause Court jurisdic pyc oen J. 
tion in case such a claim is inserted in the plaint. 
Let the plaint be returned to the plaintiff for 


presentation to the Court of small Causes. 


APPELLATE CIVIL 


Before Sir Syduey Robinson, Kt. Chief Justice and Mr, Justice May Oung. 


APALU alias APANA 1923 
Mar. 26. 


v. 
KING-EM PEROR.* 


The Indian Penal Code (XLV of 1860), section 30) (3)—Murder—A_finsling 
‘inflicting an injury likely to cause death” not sufficient. 


Heid, that toconstitue the offence of murder, there must always be a finding 
that the act which caused death was done with the intention either of causing 
death or of causing bodily injury sufficient in the ordinary course of nature 


to cause death. i 
Held further, that a finding ofinficting an injuvy that was merely likely to 
cause death would not of necessity amount to murder. 
Shwe Einy, King-Emperor, 3 L.B.R. 123, Po. Sin v. Kin«-Emperor, 2 


| BLL.T. 1il—referred to. 


The appellant in this case having appealed to the 
High Court against the sentence of death for murder 
passed on him by the Sessions Judge of Mergui, the 
High Court found the following to be the facts in 
the case :— 

On the night of the 6th October at about 9 p.m, 
one Malaya was stabbed in the side and died on the 
10th as the result of septic peritonitis set up by the 





* Criminal Appeal No..143 of 1923 from the sentence of the Sessons Judy ¢ 
of Mergui, dated the 6th February 1923, passed in Sessions Tr.al No. 5 of 1922» 
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wound, The appellant was thereupon convicted and 
sentenced to death for murder. The parties had 
been on bad terms and had previously come to blows, 
first six months before the occurrence and again only 
about a month before, over a dispute regarding pay- 
ment for certain washing the deceased had done for 
the accused. At about 6 p.m. on the night in 
question the accused -had come to the deceased’s 
house and had hammered on the, door, and used 
abusive language. Deceased, his wife, and his brother, 
Nawka, and another man, who had come to buy curry- 


'. powder, were outside the house, talking at about 
‘9 p.m., when they intended apparently to go to a 


pwe., the deceased was just outside the gate near the 
road, which is only a few feet from his house. His 
wife was at the bridge leading from the house on. 
to the road, the other two men were standing out- 
side the house when they saw. the accused come up, 
stab -the deceased and run away. They knew the 
accused very well. They were within a few feet of 
him when he was stabbed. There was a light in the. 


- house, and there was a bright moon, and therc is 


no reason whatever to suppose that they could not 
see and identify the assailant if they knew him, 


_An outcry was immediately raised that the accused 


had stabbed the deceased. Those who came were 
told that the accused was the stabber, and he was 
charged in First Information Report made very 


‘. shortly afterwards by the deceased’s wife. The 


deceased was taken to hospital that same night 
and the doctor sent for a magistrate to record _his 
dying declaration. The accused. had been imme- 
diately arrested and was present and cross-examined 
the deceased. + % 

The accused was found guilty of murder and was 


sentenced to death by the Sessions Judge of Mergui © 
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and against that sentence the accused appealed to the 
High Court. 

Loo-Nee—for appellant. The learned Sessions 
Judge should have held with the assessors that the 
evidence on the record did not prove that the appel- 
lant stabbed the deceased. There were serious dis- 
crepancies in the prosecution story and therefore at least 
the benefit of the doubt should have been given to 
the appellant. The appellant, if convicted at all, should 
have been convicted under section 304 or 323 of the 
Indian Penal Code, please see 8 B.L.T. 35; 2B.L T+ 
39; 2 B.L.T. 111, and 19 Mad. 356, etc. 

Shaw, Assistant Government Advocate, for the 
Crown, replied. 

ROBINSON, C.J., AND May Ouns, J.—There are some 
discrepancies in the evidence which have _ been 
pointed out by Mr. Loo-Nee. The witnesses are 
ignorant Coringhees, and they were speaking of the 
events that occurred over a certain length of time. 
The substance of the discrepancies is very small and 
they in no way detract from the value of the evidence 
as to who was the assailant. We are satisfied that 
the appellant did stab the deceased that night. 

He stabbed him in the left side in a position 
where he was very likely to cause very dangerous 
injuly to the internal organs. He did cause injury? 
and septic peritonitis supervened, the inference is 
Clear that he caused death with the intention of 
causing death, or with the intention of causing 
bodily injury sufficient in the ordinary course of 
nature to cause death. It is said that both the 
deceased and the accused were slightly drunk. But 
there is nothing whatever io show that the accused 
was in such a state of drunkenness as to in any way 

affect the crime with which he is charged. Nor does 
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it in any way affect the sentence which should be 


Apatu alias passed. The learned Sessioris Judge has however 


“APANA 
2. 
KING- 
EMPEROR. 
RoBInson, 
Cais 
AND 
May Owne, 
J. 


committed one error to which we must call his atten- 
tion. Hesays: “A stab with a downward direction 
in the lower part of the body given with sufficient 
force to penetrate the abdominal cavity is known even 
by an ignorant Coringhee cooly to be an injury likely- 
to cause death.’ That is not a sufficient finding to 
constitute the offence of culpable homicide amounting 
to murder, and we would call the learned Judges’ 
attention to the case of Shwe Ein v. King-Emperor 
(1). , 3 
There must always be a finding in such cases 
that the act which caused death was done with the. 
intention of causing death or with the intention of 
causing bodily injury sufficient in th ordinary 
course of nature to cause death. An injury that 1s 
merely likely to cause death does not of necéssity 
amount to murder. In Po Sin v. King-Emperor (2) 
Sir Charles Fox said: “The distinction between the 
intention to cayse injury sufficient in the ordinary 
course of nature to cause death, and the intention to 
cause injury likely to cause death, depends on the 
degree of probability of death resulting from the act 
committed. Apart from cases falling within the 
second clause of section 300, if, from the intentional act 
of injury committed, the probability of death resulting 
is high, the finding should be that the accused 
intended to cause death or injury sufficient in the 
ordinary course of nature to cause death, and 
the conviction should be of murder, unless one of the 
exceptions applies: if there was probability in a less 


degree of death ensuing from the act committed, the .— 


finding should be that the accused intended to 
cause injury likely to cause death, and the conviction 
(1) 3 L.B.R., p. 123, (2) 2 B irma Law Times, p. 111, v 
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should be of culpable homicide not amounting to 
murder.” 

That part of section 299 which runs “or with the 
intention of causing such bodily injury as is likely to 
cause death ” amounts to murder only when it can 
be held that the likelihood of death is so great that 
the bodily injury intended to be inflicted must be held 
to be an injury sufficient in the ordinary course of 
nature to cause death so as to bring the case within 
the third clause of section 300.. Where the degree of 
likelihood is not sufficiently -high the intention does 
not exceed the intention of causing such bodily 
injury as is likely to cause death. and the offence is 
that of culpable homicide not amounting to murder. 
It is therefore essential that in all these cases the 
Sessions Judge should consider, and came to a 
finding, which must be clearly recorded, that the 
degree of probability of death ensuing is so great as 
to bring the case within either the first or third clause 
of section 300. 

In the present case the offence clearly amounted 
to murder, and we can find no extenuating circum- 
stances, The appeai will therefore stand dismissed, 
and the sentence of death be confirmed, 


‘ 
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APPELLATE CRIMINAL. 
Before Mr. Justice MacColl. 


Ss. C. GUPTA 
v. 3 
KING-EMPEROR.* 


Perjury—The Indian Penai Code, section 193—Nature o f evidence required to 
establish the offence. 


In a trial for perjury, arising out of a suit where the accused stated on cath 
that he wrote a certain document, B swore that. it was he B who had written 
the document, the handwriting expert gave his opinion (not on oath) that the 
handwriting on the document was not similar to the acknowledged handwriting 
of the accused and the Lower Court alter having compared the various hand- 
writings came to the conclusion that the handwriting on the.document resembled 
that of B, eld, that on the facts a conviction under section 193 of the Indian 
Penal Code could not stand. : 


PER MacColl, J.--“It is urged that a Judge should not import his personal 
knowledge into his judgment and that if he wishes to rely on facts within his 
knowledge, he must go into the witness box and depose to them on vath. This 
proposition is no doubt correct in the main but it does not apply to facts of 
which a Judge is permitted to take judicial notice. And nowhere in the Indian 
Evidence Actis it laid down that a Judge must not look at exhibits produced in 
Court or partly base his judgment on them. If a witness swore that an object . 
produced in Court was biack, though the Judge could see that it was while it 
would be absurd to hold that the Judge would not be justified in holding that the 
object was white unless another witness were called to say so.” 


The Queen v. Ahmed Ally and others, 11 W.R. Crim. 25—followed. 


The facts material for purposes of this appeal are 
stated in the judgment of the Court reported below. 


Sir Robert Giles—for the petitioner. * 
H. M. Lutter—for the Crown. 


-MacCo tL, J.—The applicant after a protracted trial 
which lasted for over three years has been convicted 
of intentionally giving false evidence in a suit brought 
by one Sukhram against one Sheodutroy Bisseswardas 
and has been sentenced to six months’ rigorous 
imprisonment and a-fine of Rs. 600 and in default 








* Criminal Revision No. 778 of 1922, 
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six months’ further rigorous imprisonment. Having 1923 


appealed unsuccessfully to the Sessions Court, he has 8. C. Gt Gurra 


now applied for revision. KING- 
In the course of his evidence in the suit referred apt 
to above the applicant stated that the body of a pro- MACEOET I. 
missory note (Exhibit D in the criminal trial) had been 
filed in by him and that statement the magistrate 
found to be intentionally false. The only direct 
evidence that that statement is false is that given 
by Bisseswardas who says that he wrote the body 
of the note himself. It is not disputed that if that 
were the only evidence in the case the conviction 
could not stand, but the magistrate and the Sessions 
Judge compared the handwriting of the promissory 
note with the handwritings of the applicant and of 
Bisseswardas in other documents and came to the 
conclusion that Exhibit D had been filled in by Bisses- 
wardas and not by applicant. In. the course. of the 
trial the several documents were sent to a handwriting 
expert, who examined them and returned them to 
the magistrate with his opinion. This opinion was 
put on the record and the magistrate partly based 
his finding on it, though the opinion was not given 
on oath and though the applicant had had no oppor- 
tunity of cross-examining the person who gave it. 
The learned Sessions Judge rightly excluded this 
expert’ opinion from consideration. It is: contended 
however that the applicant is in much the same 
position as he would have been in had the Sessions 
Judge relied on that expert opinion because he has 
been ‘convicted on the opinions of the magistrate and 
of the Sessions Judge although ‘those opinions were 
not given on oath and were not subject to cross- 
examination and although the magistrate and Sessions 
Judge were not even experts. It is urged that a 
Judge should not import his personal knowledge into 
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his judgments and that if he wishes to rely on facts 


S.C. Gurra Within his knowledge, he must go into the witness- 
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box and depose to them on oath. This proposition 
is no doubt correct in the main, but it does not 
apply to facts of which a Judge is permitted to. 
take judicial notice and nowhere in the Indian Evi- 
dence Act is it laid dewn that a Judge must not 
look at exhibits produced in Court or partly base his 
judgment on them. Ifa witness swore that an object 
produced in Court was black though the Judge could 
see that it was white, it would be absurd to hold 
that the Judge would not be justified in holding that 
the object was white unless another witness were 
called to say so. Judges and magistrates habitually 
do look at exhibits and there is an express provision 
in section 3, Evidence Act, which enables them 
to partly base their judgment on exhibits, as exhibits 
are matters before the Court. If the. position had 
been reversed: and the applicant had been convicted 
on the direct evidence of several witnesses, whilst the 
handwriting of Exhibit D had strongly resembled 
the handwriting of the applicant and not at all that 
of Bisseswardas, I find it difficult to’ believe that the 
learned counsel for the applicant would not have 
asked mé to look at the exhibits in order to see for 
myself that the witnesses, who had slated that it was 
Bisseswardas who had written the documert, bad 
given false evidence. 

I think therefore that the magistrate and Sessions 
Judge were right in looking at the different docu™ 
ments produced in this case. for the purpose of 
comparison and.in comparing the handwritings, but it 


-is obvious that it was necessary for them to be extremely 


cautious before they took axay a man’s liberty on the 
strength of opinions which they formed as to the | 
handwriting of Exhibit D. 
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It is argued before me that the initial probability is 
that Exhibit D was filled up by the applicant. The 
promissory note was executed for asum of Rs. 1,700 
found due on a settlement of accounts. There is 
another documents on the record, Exhibit O, which 
admittedly bears the signature of Bisseswardas and 
which is a complete discharge. of ‘all indebtedness 
-with the exception of the Rs. 1,700 due on the preo- 
missory note. Exhibit O is dated the same day as the 
promissory note and it is argued that in all proba- 
bility these two documents were executed at the same 
time and were meant to be complimentary to each 
other. The applicant was at that time on friendly 
terms with Bisseswardas and was in the habit of 
writing English documents for him. Bisseswardas 
himself admits that if the applicant had been present 
he would have asked him to write the promissory 
note for him. Exhibit O is admittedly in the appli- 
cant’s handwriting. It is argued that as it is highly 
probable that Exhibit O and Exhibit D were written 
at the same time, itis also highly probable that the 


applicant wrote Exhibit D as well as Exhibit O. I do 


not know that this argument is worth very much because 
it is possible that the idea of obtaining a written 
discharge occurred to Sukhram after he had executed 
Exhibit D and later in the day. The fact that the 
applicant wrote Exhibit O, however is of some 
importance. Before the applicant could properly be 
convicted it had to be proved not only that the statement 
which he had made in evidence that he had filled in 
Exhibit D was false but that it was false intentionally. 
The applicant gave evidence eight years after Exhibit D 
and Exhibit O were written. The transaction did not 
concern him and was only one out of a great many 
transactions in which he had written English docu- 
ments for Bisseswardas. There was apparently no 
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special reason why he should have a good recollec- 
tion of this particular transaction. Is it not possible 
that all that he may have remembered of the matter 
may have been that there was a settlement of accounts 
at which Rs. 1,700 was found due and that he had 
written some document in connection withit. Exhibit 
O was not showrt to him when he was in the witness- 
box and he was not questioned about it. If he had 
been and if Exhibit O had been shown him, it would 
have refreshed his memory and he might then have 
recollected that Exhibit O was the one document 
which he had written. As it was it seems to me not 


impossible that having a distinct recollection that he 


had written some document in connection with the 
transaction he honestly thought that it must have been 
Exhibit D, He cannot have thought this honestly if 
the handwriting of Exhibit D bore no resemblance 
whatever to his own, -As-to-this-it is necessary to 
make a few remarks. In the first place a man’s 
handwriting generally changes to some extent as he 
grows older though it no doubt retains most of its 
characteristics. That a man’s handwriting may change 
considerably within eight years is shown bya com- 
parison of the handwriting of Exhibit O with the 
handwriting of the applicant at the time of the trial, 
It would be fairer therefore to compare the hand- 
writing of Exhibit D with that of Exhibit O than 
with the handwriting of the applicant at the time 
of the trial of the suit but a dissimilarity between 
these handwritings would not necessarily mean that 
the applicant cannot have made a genuine mistake as 
it is still possible that the handwriting of Exhibit D 
closely resembled the handwriting of the applicant as 
it was some years before Exhibit D was written. I do 
not suppose anyone could fix the date of his own 
handwriting. by the handwriting alone except very 
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roughly or could say for certain that some handwriting 
which closely resembled his past handwriting was or 
was not his own merely from the date. It is the 
applicant’s case that he may possibly have made a 
mistake and may have mixed up Exhibit D with 
Exhibit O in his mind. Against that it is said that 
Exhibit D and Exhibit O were written at different 
times though on the same day, that the applicant 
stated in evidence that Sukhram, the plaintiff in the 
‘suit, had crossed out the figure 4 which was the 
printed rate of interest and that that implied that he 
‘was present when the promissory note was executed, 
which could not have been the case if the promissory 
note were not written by him. But the applicant 
--was not charged with having intentionally given 
false evidence by stating that Sukhram crossed out 
the figure 4 and it is not impossible that he can have 
seen Sukhram do that and yet have been absent 
when Exhibit D was written, and he may have-arrived 
on the scene just after it was written. These suppo- 
sitions may seem far-fetched, but before anyone can 


properly be convicted of an offence, it must be- 


showed that an offence has been committed and as 
_long as the possibilities mentioned above exist, one 
cannot be sure that an offence has been committed. . 

I have above assumed that Exhibit D was not 
written by the applicant. There is no more reason for 
believing Bisseswardas on the point than for believing 
the applicant, but can it be said that even that has 
been proved ? Both the Sessions Judge and the 
mayistrate have to some extent relied on the fact that 
the word thousand in Exhibit D is spelt ‘thousend’ 
and that Bisseswardas when told to write in Court 
spelt the word in the same way whereas the applicant 
spelt it with an ‘a.’ This is no doubt suffcient to 
create a suspicion but nothing more. There is nothing 
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to show that the ape eaiy was not in the habit of 


8... - Gueta spelling the word with an ‘e’ at the time the promissory 


ene: 
EMPEROR, 
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note was written and that he has not discovered the 
right spelling since and of course Bisseswardas may 
have misspelt the word purposely. 

The magistrate’s judgment is vitiated by the fact 
that he relied on the inadmissible opinion of the 
handwriting expert, but as he considered it necessary: 
to send the documents to the expert, it would appear 
that he was not so sure of his own opinion as to. 
deem it unnecessary to take available evidence 
although he saysin his judgment that a comparison of 
the handwritings is sufficient to convince: anyone. 
He wrote this of course after receiving the expert’s. 
opinion. On the other hand the opinion of the. 
Sessions Judge appears to me tobe based on wrong 
materials. He first found that the handwriting of 
Exhibit D strongly resembled that: of Bisseswardas. 


‘which would of course support the latter’$ statement: 


that it was he who wrote that document but would not 
prove that it was not written’ by the applicant and he- 


.then-found that the handwriting of Exhibit D did not: 


in the least resemble that of the applicant of 1919 and. 
1920. That was not the proper comparison to make.. 
The handwriting of Exhibit D should have been com- 
pared with that of Exhibit O which was written on the: 
same day as Exhibit D. The learned Sessions Judge: 
however seems to have thought that as the applicant. 
knew that the matter was important he should have- 
taken pains, when asked to write afew words as a. 
specimen of his handwriting, to make his handwriting: 
resemble that of Exhibit D as much as possible, if he 
really had written. that document. Then, though 
Bisseswardas and the applicant were then admittedly on- 
bad terms, the Sessions Judge has. laid strength on the 
fact that when asked to give a specimen of his hand~ 
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writing for the purpose of the civil case, Bisseswardas 
wrote the word thotisand with an ‘e’ as it is written in 
Exhibit D. If other writings had been produced which 
had been written before the dispute arose and in which 
the applicant had spelt the word thousand correctly and 
Bisseswardas had spelt it with an ‘e,’ that no doubt 
would have considerably strengthened the case though 
it would not had been conclusive, but the misspel- 
ling on the part of Bisseswardas during the course of 
the case and for the purpose of comparison with his 
handwriting with that of Exhibit D is of very little 
value. The learned Sessions Judge’s conclusion is that 
“the case against the appellant is a very strong one 
considering the evidence available.’ As a matter of 
fact there was other evidence available, viz., that of. an 
expert in handwriting, and one would have thought 
-that. considering that the applicant has admittedly 
appeared in several cases in Court and has written 
many English documents for Bisseswardas, before 
Exhibit D was written, there should have been no great 
difficulty in obtaining several specimens of his hand- 
writing written before or about the same time as Exhibit 
D, but the quesion is not whether it was impossible to 
get better evidence, but whether the evidence on 
the record is sufficient to prove beyond reasonable 
doubt that the applicant committed that offence with 
which he was charged. 

I do not wish to be misunderstood. I think, 
after reading the evidence and looking at the exhibits, 
that the probability is that Exhibit D was written by 
Bisseswardas and not by the applicant and I think 
that the District Judge was justified in holding in the 
civil suit that Exhibit D had not been written by the 


applicant and in distrusting his evidence in conse- 


quence, but I am certainly not so sure of my opinion 


as to think.it would be right on the strength of it to 
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take away the applicant's liberty. ‘The danger of 


$.C. Gu Guera following a mere opinion of this sort is exemplified by 
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the fact that the Sessions Judge examined the portion of 
Exhibit D, in which the rate of interest was originally 
printed, with a microscope—I do not know whether he 
really meant a microscope or a magnifying glass—and 
could see no trace of the figure 4 having been crossed 
out, whereas I examined the same protion both with a 
magnifying glass and with a microscope and am 
unable to say for certainty, owing to the figure 2 in 
ink having been written over the figure 4, whether a 
line has been drawn along the slope of the figure 4 or 
not. , 
In conclusion I would refer tothe case The Queen 
v. Ahmed Ally and others (1) cited by the learned 
counsel for the applicant. That was a case in 
which, if the opinions of the medical witness were 
correct, the respondents were certainly guilty of per- 
jury. That opinion was very definite and was given 
on oath and was thus capable of being tested by cross- 
examination and the case was therefore a much 
stronger one than the present one, but Norman and 
Jackson, JJ., said : ‘‘ It appears to us that the true rule 
is that no man can be convicted of giving false 
evidence except on proof of facts which, if accepted 
as true, shew not merely that it is incredible, but 
that it is impossible that the statement of the party 
accused made on oath can be true. If the inference 
from the facts proved falls shert of this, it seems to 
us that there is nothing on which a conviction 
can stand; because assuming all that is proved to 
be true, it is still possible that no crime was com- 
mitted. The evidence of a medical man or other 
skilled witness, however eminent, as to what he 
thinks may or may not have taken place under a 
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particular combination of circumstances, however 
confidently he may speak, is ordinarily a mere matter 
of opinion. Human judgment is fallible. Human 
knowledge is limited and imperfect.” If that rule be 
applied to the present case, it is clear that the con- 
‘viction cannot stand. 

Lastly it is urged on behalf of the Crown that 
this is an application for revision and not a- second 
appeal. It is not a case, however, in which the 
conviction rests on the credibility of witnesses, but 
one in which the magistrate wrongly admitted in 
evidence the opinion of an expert and party based 
his judgment on it and in which both he and the 
Sessions Judge misconceived the nature of the proof 
‘required to establish the offence. 

I set aside the conviction and sentence and 
direct that the applicant be acquitted and that his 
-bail- bond be cancelled. 





APPELLATE CRIMINAL. 


Before Mr. Justice Prait. 


MAUNG SAING aAnbD two 
v. 
KING-EMPEROR.* 


Acquittal jor offences under the Penal Code—Re-trial for offences under the 
Registration Act on the same facts barred—Criminal Procedure Code 
(dct V of 1918), suc 40tion3—Sanction unn:cessary for proszcution under 
section 82 of the Registration Act. 

Held, tnat the accused having been already tried and acquitted under 
sections of the Indian Penal Code of offences of forgery and abetment thereof, 





* Criminal Revision No. 870 of 1922 against the finding ad sentence of 
the Eastern Subdivisional Magistrate, Mandalay, in Criminal Regular N> .130 


of 1922 convicting the applicants under section 82 (e) of the Indian Regis- 
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their re-trial for a separate offence under the Registration Act was barred by: 
section 403 of the Criminal Procedure Code. 

Held also, that no sanction was required for a prosecution under section... 
32 of the Registration Act. 
Govi Nath v. Kuldip Singh, I,L.R. 11 Cal. 566—followed. 

M. N. Mukeriee—for the applicants. 


H. M. Lutter-—for the Crown. 


Pratr, J.—Applicants have been convicted under 
section 82 (c) of the Registration Act. 

The only question for Consideration is whether the 
fact that they had been tried and acquitted under 
sections of the Indian Penal Code of offences. 
of forgery and abetment thereof bars their trial for 
offences under the Registration Act, on the same facts. 

it is clear that in the previous. trial they. might 


have been charged under section 82 (c) of the Regis- 


tration Act, and section 403 of the Criminal Procedure 
Code bars their re-trial for a separate offence on the: 
same facts. . 

It has now been pointed out that no sanction is. 
required for a prosecution.under section 82, 

It had been assumed previously in argument that 
sanction was necessary. 

In view of the Full Bench me of the a aoe 
High Court in Gopi Nath ve "Kuldip Singh (1) i 


‘must be taken as settled law that no sanction -is 


necessary and that thereforé the Court which tried 
the accused for forgery was as Court of competent. 
jurisdiction to. try them under section 82 of the: 
Registration Act. 

I set aside the convictions and sentences. _ 
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APPELLATE CRIMINAL. 
Before Mr, Justice May Oung, 


BAGH alias MAUNG PO SEIN 
see 
KING-EMPEROR.* 


Criminal Procedure Code, section 424 read with section 367— Judgment of the 
Appellate Court admitting an appeal, what, it should indicate—A ppellate 
Court's judgment shouldinct appear, in the nature of a supplen: ent to the 
Tr 1al Court's judgment, 


An Appellate Court which admits an appeal, should set out case in itg 
judgment sufficiently fully to enable the High Court in revision to dispose of it 
without the necessity of going through the trial record. 


The accused was convicted by the Headquarters 
Magistrate of Meiktila for assaulting one Chirag Din 
with a dagger to one year’s rigorous imprisonment 
and was also ordered to execute a bond to keep the 
peace for one year under the provisions of section 106, 
Criminal Procedure Code. 


On appeal to the Sessions Court, Meikiila Division, 
the said Court admitted the appeal and thereafter 
passed the following judgment :— 


“T admitted this appeal because it appeared to 
me that the sentences inflicted was inadequate having 
regard to the number of wounds inflicted and the 
severity of one of them. The learned Headquarters 
Magistrate remarks in his judgment: ‘A. heavy 
sentence is called for the senseless brutal use of the 
knife,’ but the sentence which he actually inflicted 
is below the normal for an offence under section 326 
Indian Penal Code, in which the weapon used wasa 
dagger. Appellant was called upcn to show cause 
against enhancement of sentence and has done so. He 


——— —— 
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quarters Magistrate of Meiktila passed in Criminal Regular No. 148 of 1922 


301 


1923 
Mar. 21, 


302 


1923 - 
BAGH alias 
MAUNG Po 

SEIN 

uv. 
KING- 
EMPEROR. 


INDIAN LAW REPORTS. [Vou I 


merely begs for mercy, saying that he was drunk and 
did not know what happened. 
“The conviction. is confirmed, but the sentence: 
1s raised to-two years’ rigorous imprisonment. _ 
“The order under section 106, Criminal Proce- 

dure Code, will stand.” 

The accused thereupon applied to the High Court. 
for revision of the said judgment. 


May Ouna, ‘J.—Having admitted ihe appeal, it 
became necessary for the Appellate Court to set out the: 
case inits judgment sufficiently fully to enable the High 


Court in revision to form an opinion as to the merits.. 


Especially is this required where, as in the present 
case the sentence passed by the Trial Court has been. 
enhanced by virtue of the extraordinary power conferred. 
by the Upper Burma Criminal Justice Regulation, 1892. 

The provisions of ‘section 424, read with section. 
367, Code of Criminal Procedure, are imperative and_. 


should be complied with in such a manner as to 


indicate clearly that the evidence has been gone into © 
and tested, extrinsically as wel! as intrinsically, and that. 

the Appellate Court has: arrived at an independent 

opinion for itself. Its judgment should not appear to 

be in the nature of a supplement to the judgment of 

the Trial Court, but should without being a long and 

elaborate one be adequate in itself to enable the High: 
Court to dispose of a petition in revision without the 

necessity of going through the trial record. 

‘ In the present case, the evidence shows that the 

petitioner, deliberately and with premeditation, stabbed 

the. complainant several times with a dagger. Had 

not medical aid been given prompily, the complainant 
would most probably have bled to death. The sentence 
of one year’s rigorous imprisonment, even though 

coupled: with ‘an order to execute a bond to keep the 
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peace for one year after release, was manifestly inade- —1923 


quate. I therefore see no reason to interfere with the BaGH alias 








order of the Court of Session and reject the petition. “4gyeP° 
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: EMPEROR, 
APPELLATE CRIMINAL. oe 
Before Mr. Justice May Oung. , 
AH SHEIN AND ELEVEN OTHERS 1923 
v. April 5, 


KING-EMPEROR.* 


The Burma Gambling Act (Burna Act lof 1899), section 3 (2)—The game of 
“ Ma-chauk,” ““Ma-Jongg, ‘‘Chauk-ba,”’ or ‘the Sparrow," a game of 
mere human skill. 

Held, that the game of ‘‘Maschauk,” ctherwise known as ‘‘Ma-Jongg”’ 
or ‘‘Chauk-ba” (The English equivalent being ‘‘Sparrow”), is a game of 
human skill and comes under exception in sub-section 2 of section 3 of 
the Burma Gambling Act. 

Kine-Emperor v. Tun Zan, 3 B.L.T. 66—referred to. 


The facts material for the purposes of this report 
appear in the judgment of the Court. 


May Ounc, J.—The premises of the Western 
Chinese Reading Association in Third Street, Rangoon, 
were duly entered and searched under a warrant in 
accordance with the provisions of section 6 of the 
Burma Gambling Act, 1899. The twelve petitioners, 
who are all proved to be members of the Association, 
were found therein, some reading, some playing a 
game called “ Ma-chauk,”” and some looking on. 
Dominoes, dice, counters and money were discovered 
in the rooms and on the persons of those present. 
The presumption under section 7 of the Act there- 
fore arose. The defence cited four witnesses. Number 
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1, Lin Ching, has been a Public Works Department 
contractor for thirty-five years and has often visited 
the place as a guest on festival days. He deposes to 
the fact that Ah Shein, the first petitioner, President 
of the Association, is the liquor shop licensee of 
Aléu, that the Club is bond fide one, that the 
members are respectable persons and that no com- 
mission is taken on games. Numbers 2 and 3 are 
members of the Association. The.former is Cashier 
to a timber merchant and is the Honorary Secretary 
of the Club; he produced the members’ subserip-’ 
tion book, admission book and account book and 
stated that no commission was taken on games’ played 
by the members; no outsiders are allowed. Ah Fan 
is also a liquor licensee; he supports the Secretary 
and describes “ Ma-chauk”’ as a game of skill. The 
fourth witness, a Sub-Inspector of Police, speaks to a 
former raid which proved abortive. 

This evidence is, in my view, sufficient to rebut 
the presumption that the premises were used as a 
common gaming house. The Association appears to | 
be a perfectly respectable institution established for 
the lawful recreation of its members. 

But, in addition, there is the further point that 
the game of ‘“Ma-chauk” appears to be a game 
requiring considerable skill and judgment. It is also 
known. as ‘“ Chauk-ba,” ‘“ Ma-chauk” and ‘ Ma- 
Jongg ’—the English term being “Sparrow.” The 
learned Magistrate has referred to the case of Wee 
Sein Moh and fifteen others v. King-Emperor (1), in 
which the Chief Court of Lower Burma confirmed 
the conviction of persons who were found playing 
‘“Chauk-ba’* in a hotel, but the judgment in that 
case does not show that the issue now raised was 
discussed.- 

~~” (i) Criminal Revision No. 130B of 1920. 
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The learned Assistant Government Advocate has 
very properly produced before this Court a book, 


recently published at Hongkong, entitled ‘’ Ma-chauk 


or Mah-Jongg: The Game of Sparrow and How to 
Play It,” by R.N. Lindsell of the Hongkong Govern- 
- ment Service. The author points out in the preface 
to the third edition of his work that quite a number 
of. English text-books on the game have been puby 
lished, and. proceeds to describe its elaborate rules. 
No more than a cursory glance through the pages of 
the book is necessary to realise that the Chinese 


game of ‘‘Sparrow”’ is a game of mere human skill,” 


the element of chance being practically nil. It is 
very much more intricate than the Burmese game of 
thon-bon-pe (also played with dominoes) which has 
_ been held to be outside the purview of the Gam- 
bling Act: King-Emperor v. Tun Zan (2). I hold 
therefore that the game of ‘‘ Ma-chauk” or “Sparrow” 
is one of those excepted under sub-section (2) of 
section 3 of the Burma Gambling Act. 

The convictions and sentences will be set aside 
and the fines refunded. All the property seized 
during the raid will be returned to Ah Shein, the 
first petitioner. 
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APPELLATE CRIMINAL. 
Before Mr. Justice Heald. 
NGA SEIN PO. 


: U. 
KING-EMPEROR.* 


The Indian Penal Code (XLV of 18€0), section 73—Cumulative sentences of 


solitary confinement not allowable--Solitary confinement to be a portion of.the 
substantial sentence of rigorous impr isonment —Not permissible to order 


sentences passed in separate trials to run concurrently. 

Cumulative sentences of solitary confinement are contrary to the intention of 
section 73 of the Indian Penal Code. 

Queen-Empress v. Po Thaing, P.J.L.B. 596 5 Queen-Empress v. Nga Kaing 
1 U.B.R. (1897-1991) 247—-followed. 

Sentences passed in separate trials cannot be ordered to ren concurrently: 
King-Emperor v. San E, 4 L.B.R. 147—~followed. 

This matter came ‘before the High Court in its. 
Revisional Jurisdiction upon a report made to it by the 
District Magistrate of Meiktila under the Provisions. 
of section 438 of ihe Code of Criminal Procedure. 

In Criminal Trial No. 3 of 1922 of the Additionak. 
Magistrate, Kyaukse, the accused was sentenced to 


. ° - . jag 
two years’ rigorous imprisonment with three months 


solitary confinement for an ofience under section 380: 


of the Indian Penal Code. 

In Criminal Trial No. 4 of 1922 of the same 
magistrate the same accused was sentenced to two 
years’ rigorous imprisonment with three months’ 
solitary confinement for an offence under section 406. 
of the Code. 

The magistrate ordered that the sentence in Trial. 
No. 3 should begin on the expiry of that in Trial No. 4,. 
but that the sclitary confinement in both cases should 
run concurrently. 


* Criminal Revision No. 1748 of 1923 from the order of the Senior Magis-- 
trate of Meiktila, dated the 30th day of January siete passed in Criminal. 
Regular Trial No. 79 of 1922, 





VoL. I] RANGOON SERIES. 


In Crimnal Trial No. 79 of 1922 of the Senior 
Magistrate, Meiktila, the same accused was sentenced 
to three years’ rigorous imprisonment with two months’ 
solitary confinement for another offence under section 
380 of the Code. The sentence in that case was 
confirmed by the Sessions Judge on appeal. The 
jail authorities thereupon reported to the District 
_ Magistrate that, taken with the earlier sentences of 
solitary confinement passed by the Additional Magis- 
trate, Ky2ukse, it contravenes the provisions of 
section 73 of the Indian Penal Code. 

HEALD, J.—It is clear that there has been a series 
of mistakes. Sentences passed in separate trial- 
cannet be ordered to run concurrently—see King 
Emperor yv. San E (1)—and this fact has been brought 
to the notice of magistrates in paragraphs 325 of the 
Lower Burma Courts Manual and 403 of the Upper 
Burma Courts Manual, but the Additional Magistrate, 
Kyaukse, has nevertheless ordered the sentences of 
solitary confinement in the two separate cases to run 
concurrently. His order was illegal, and its only 
logical result would be to reduce the sentence in the 
second case by three months, which was certainly 
not what he intended. It was also wrong for another 
reason, Under section 73 solitary confinement must 
be a portion of the substantial sentence of rigorous 
imprisonment, and if the substantive sentences are to 
be consecutive the periods of solitary confinement 
cannot possibly be concurrent. ¢ 

The Senior Magistrate, Meiktila, was wrong in 
ordering solitary confinement as part of the sentence 
passed by him. It has been laid down in the cases 
of Queen-Empress v. Po Thaing (2) in Lower Burma 
and in Queen-Empress v. Nga Kaing (3) in Upper 

(1) 4 L.B.R. 147. : (2) Printed Judgments L.B. 596. 

(31 1 U.BR, (1897-1901) 247. 
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Burma ‘that cumulative sentences of solitary confine-- 


Nea ‘Seiv Po ment are contrary to the intention of section 73 of 
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the Indian Penal Code and the attention of 
magistrates has been drawn to that view of the law in 
paragraph 288 of the Lower Burma Courts Manual and 
in paragraph 361 of the Upper Burma Courts Manual. 
I entirely agree with that view and accordingly I 
set aside the sentence of two months’ solitary confine- 
ment passed by the Senior Magistrate, Meiktila, in his 
Criminal Regular Trial No. 79 of 1922. 
- I will deal separately with the orders passed or 
the Additional Magistrate, Kyaukse. 


APPELLATE CRIMINAL. 


Before Mr, Justice May Oung. 


MAUNG PO HMYIN anp ONE 
v. 


KING-EMPEROR AT THE INSTANCE OF 
J. N. BHATTACHARIEE.* 


Code of Criminal Procedure (V of 1£98), section 540-—Discretionary and im pera. 
tive provisions of the section—Ewidence to rebut the defence case which 
could not have been anticipated by the prosecution. : 


When exercising the powers vested by the first part of section 540 of the 
Code of Criminal Procedure, the Court should proceed with the utmost circum- 
spection when the fresh evidence is likely to prove prejudicial to th e accused. 

The.second part of section 540 of the Code of Criminal Procedure being 
jMperative, the Court is bound to admit fresh evidence when it appears essential 
to the just decision of the case. : 

Held, on the facts that the fresh evidence, to rebut the defence case which 
took the prosecution by surprise and which could not possibly have been antici- 
pated by the prosecution, was rightly admitted by the Trial Court. 





Criminal Revision No. 1188 of 1923 from ‘the order of the District Magisr- 
trate ot Rangoon, dated the 21st day of February 1922, in. Criminai Regular. 


_ ‘Trial No. 155 of 1922, 
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The facts leading up to the order of the District 
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Magistrate of Rangoon, to revise which their present Maune Po. 


application to the High Court was preferred by the 
petitioners, are clearly stated in the order of the 
High Court reported below. 


Leach—for the petitioners. 
Government Advocate—for the Crown.. 


May Ouns, J.—This is an application to revise the 
order of the District Magistrate, Rangoon, holding 
that, in the circumstances of the case before hi, it 
was proper touse section 540, Code of Criminal 
Procedure, to allow rebutting evidence to be put in 
to prove the alleged falsity of the defence. 

The first applicant was charged with attempting 
to cheat. certain fire insurance companies by alleging 
that 75,040 baskets of paddy belonging to him had 
been burnt in a mill fire, knowing that he had not 
that quantity stored in the mill. The second appli- 
cant, who was the owner of the mill, was charged 
with abetment. — : ‘ 

Thereafter, from the 23rd November, 1922, to the 
25th January, 1923, there were no less than twelve 
sittings of the Court at which evidence for the 
defence was recorded. The trial was then adjourned 
till the 29th January for the examination of one more 
defence witness; at the same time it.was arranged, 
in order to suit counsel, that the defence advocate 
would address the Court on the 31st January, and 
that the Government advocate would reply on the 
10th February. On the 29th January, however, the 
last witness for the defence was waived and. the 
following diary entry was recorded :— 


‘‘ Owing to the proposal that the Court should 


call further witnesses in view of that factalleg- 
ed that the prosecution have ascertained that 
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there are several false entries in the account 
the question whether the witnesses can be 
called by Court is to be argued on 10th 
February.” 


In his order, passed after hearing arguments, the 
learned magistrate says :—‘‘After the defence evidence 
was closed in the case it was represented by the 
Government Advocate that on enquiry being made 
as to the defence put forward that rebutting evidence 
as to the accounts produced by the defence and the 
oral evidence in support of them is available: to. 
prove certain entries are false: that paddy is alleged 
to be bought from persons not called by the defence 
who will deny selling it as alleged by the defence ; 
that some of the persons from (? whom) paddy was 
alieged to be bought do not exist in the villages 
named: and asks that the Court will call these 
witnesses under section 540, Criminal Procedure 
Code.” Be 


It may be gathered from this that the accused 
endeavoured to prove that, as a matter of fact, there 
were 75,040 baskets stored at the mill when the fire 
broke out: that they or their witnesses produced 
certain accounts showing purchases of paddy ; and 
that some of the defence witnesses gave evidence in 
support of sundry entries in those accounts. 


Learned Counsel for the Crown contends that the 
details of this defence would not possibly have been | 


anticipated by the prosecution before their case was. 


closed, more particularly because such details were 
not indicated in the cross-examination of the witnesses. 
for the prosecution, that he was therefore taken by 
surprise and that it was not until enquiries had been 
instituted in the villages named by the defence 


witnesses that the person or persons instructing him 
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‘could give him the necessary information. Mr. Leach, 
for the applicants, urges that there was ample time 
for the prosecution to bring forward their suggestions 
after the examination of a good many defence 
‘witnesses in November and December. It must be 
‘borne in mind in this connection that the prosecution 
‘was instituted at the instance of an Inspector of the 
‘Criminal Investigation Department who, presumably, 
‘would have to visit the places indicated, collect his 
information and make arrangements for the statements 
-of witnesses to be recorded. In the: circumstances it 
‘cannot ‘be said that there was undue delay on the 
part of the prosecution in placing the result of those 
enquiries before the Court. 

Section 540 provides that “any Court may, at any 
‘stage of an inquiry, trial or other proceeding under 
this Code, summon any person as a. witness, or 
‘examine any person in attendance, though not sum- 


‘moned as a witness, or recall and re-examine any 


person already examined, and the Court shall summon 


‘and examine or recall and re-examine any such person . 


if his evidence appears to it essential to the just 
decision of the case.” | 

The first part of this section is an enabling pro- 
‘vision whereby a Court, in the exercise of its discretion, 
is empowered, at any time before it actually pro- 
nounces judgment, to take further evidence, either for 
the prosecution or for the defence, and for that 
purpose it may adjourn the hearing of a case in order 
+o procure the attendance of the proper persons. In 
‘many instances it happens that new light is thrown 
on the case by a witness for the defence and it then 
becomes desirable, sometimes in the interest of the 
accused himself, that fresh evidence should be called 
for. Where this fresh evidence is likely to prove 
prejudicial to the accused, the Court should proceed 
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with the utmost circumspection. It should not: 
exercise its power under the section merely because 
the prosecution desires it to do so. ahd 

The second part of the section, on the other hand,. 
is imperative. If the new evidence appears to the 
Court essential to the just decision of the case, and 
this must depend entirely on the particular circum- 
stances of each case, the Court has no choice, bot is 
bound to take the evidence. This, I understand, is 
what has, in the opinion of the District Magistrate,. 
taken place in the case before me, though, So far as. 
appears from his order, it would seem that the 


‘ arguments of counsel and. the decisions thereon 


proceeded solely on the question of the Court’s 
discretionary powers. 

I must hold, therefore, that the order admitting 
the rebutting evidence was correct. The accused 
should be allowed to cross-examine the new witnesses. 
and should themselves be re-examined so as to enable 
them to explain away any circumstances appearing 


* against them; they will also be permitted to cite. 


further witnesses on their behalf to meet the fresh 
evidence, if they so desire. . 
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Before. Mr. Justice Duckwo.th, 


\THA GYAW 
; VU. 
KING-EMPEROR+* 


The Burma Ferries Aci (Burma Act H of 1698), sections 15, 25 and 27—A mended 
by|Burma Act Il cf 1916—Between points within, or within aay miles. from, 
the limits of a public ferry” explained, 

Held, that if one of the two points, whether of departure or arrival, is Out 
side the two miles limit of a public ferry, no offence under section 25 or 27 of 
the Burma Ferries Act is committed, 


One Tha Gyaw was convicted by the Township 


Magistrate of Launglon of an offence against the pro- 
visions of section 15 of the Burma Ferries Act (Act II 
of 1898), as amended by Act II of 1916, for conveying 
goods on hire in his sampan between two points 
one of which lay within the two miles limit of a public 
ferry and was ordered to pay a fine of rupees five. 


The Sessions of Judge of Tavoy, not being in 
agreement with the magistrate’s interpretation of the 
section in question, referred the matter,as wellas a 
similar one which was the subject of another trial, 
to the High Court under the provisions of section 438 
of the Criminal Procedure Code. 


Ducxwortu, }].—The. decision of this reference, 
and the reference made by the learned Sessions 
Judge in Criminal Revision No. 223B of 1923 of 
this Court, rests upon the interpretation of section 
45 of the Burma Ferries Act as amended by Burma 


Act Ii of 1916. The _Televant portion of that 








es _ 


’* Criminal Revision No, 223s of 1923. from the order of cet Tow nship Court 


of en passed in Criminal Trial.No, 6:0f 1923. 
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section, for purposes of these references, reads as 
follows : — 

“No person shall convey for hire any goods, . 
belween points. within, or within two miles from, the 
limits of a public ferry.” 

The magistrate appears to have thought that the 
words in italics meant that no one could-carry_ 
goods for hire between points within the limits of 
the ferry, nor could he carry goods for hire within 
two miles from the limits of the said ferry. 

The learned Sessions Judge on the other hand 


‘seems to have thought that they meant that no one 


could carry goods for. hire between points within 
the ferry limits, nor could he do so between points 
within two miles from the ferry limits. 


E.g.— 
Ferry: 
limits . A 
vy Ba nk 
River Hee 
- Bank 





C—D an offence under section 2/. 
A—B no offence under section’ 27. 


If therefore one of the two points, ‘either. of 
departure or arrival, is outside two miles from the 
limits of a ferry, there can, according to the learned 
Sessions Judge, be no-offence under section 25 or 27. 
In other words, both these points must be ee 
the two miles limit. 

According to the magistrate it would’ appear that 
if one-point is within two-miles from the ferry limits, 
then an offence is committed. One can ‘read: the - 
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amended section in either way, and each view seem 
“to lead to what approaches an absurdity. 
Taking the Sessions Judge’s view :— 


Ferry 
2 ‘mules, limits 2 miles. A 
| Bank 
River 
Bank 
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A man could start at A, and ply to B, and yet 


-be immune. 


Taking the other view, i.c. that no one shall carry, 


goods for hire within two miles from the limits of a 
ferry, then what about a man who plies his sampan 
for hire through the two miles and the ferry limits? 


After full consideration, I am inclined to think that 


‘the view taken by the learned Sessions Judge as 
correct in each of these references. : 

It would be somewhat absurd if a man could not 
convey goods froma village five miles or more away 
from the ferry and land them one and three-quarter 
-miles from the limits of that ferry. 

The accused, Tha Gyaw, was not therefore guilty 


of an offence in this case, as one of the points (that 


‘from which he started} was over two miles from the. 


 Minyat Ferry limits. The conviction should moreover 
-have been under section 27 and not section 25 of 
‘the Act. 
I set it aside, and order the fine and costs which 
“were. paid to be refunded to Tha Gyaw. The learned 


‘Sessions Judge does not appear to have noted that 


‘section 27 has been . mended. 
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53 LC. 901; Maung Pan Uv. Ma Kyi Nyo, 3 B.L.T. 107 ; Pan 
Nyun and others v. Hla Sein, 8 L.B.R. 190 ; Maung Ba Maung ve 
Maung Pyu, 40 1.C. 854—referred to and followed. Dharmodas 
Das v. Nistarini Dasi, 15 Cal 446; Balbahadra v. Bhowani, 34 
Cal. 853; Bai Rambai v. Bai Mani, 23 Bom. 234 ; Phul Chand v. 

' Lakkhu, 25 All 358; F. M. P.A.N. Annamalay ‘Chetty v. Shaik 
Mohamed Ismail and others, 7 L.B.R. 123—referred to, 


Ma THIN MYAING v. MAUNG GYI AND FIVE se ae 


“GRANDCHILDREN inter se—. SHARE OF, WHERE ALL THE PARENTS 
PREDECEASED THE GRANDPARENTS: See BURMESE BUDDHIST 
Law, INHERITANCE - was eas wad oes 


“INcOME-Tax AcT (ACT XI oF 1922)—Relation between section 3 and 
section 18—Rate of incone-tax on salaries. Held that, income- 
tax, leviable in advance under section 18 of the Act by deduction at 
the time of payment, in respect of income chargeable under 


‘“Salaries,” should be levied, in respect of any particular payment | 


of salary at the rate applicable to the estimated income under 


ill 
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‘Salaries ” for the yearin which paymentis made. Held also, 
that the provisions of section 3 of the Act do not apply to 
income-tax in respect of ‘ Salaries” as in the present case. 


D. F, CHALMERS v, GOVERNMENT Be) ae 
JNDIAN CoMPANIES AcT, SECTION 195 ; See GoMPANY aw * aa 


LactiEes OF A PARTY, THE EFFECT OF, ON AN ILLEGAL ORDER OF THE 
Court ; See Civit PROCEDURE Conk, OrDER XXI, RULES 43 
AND78 ... ae aes on eee see 

MONEY DECPEE, NOT MOVEABLE PROPERTY : See CIVIL PROCEDURE 
CoDE, ORDER XXI, RULES 43 AND 78 fas oe wits 


PENAL CopE (Act XLV oF 1860), SECTION 34—A finding that the 
offence actually committed was likely to occur not sufficient — 
Necessity to~ prove that the common intention was to commit the 
offence actually committed -Nature of proof of common 
intention~-Undesirability of a sentence of transportation— 
Section 59, Indian Penal Code. Held, that it is not sufficient for 
joint responsibility for an offence under section 34 of the Indian 
Penal Code, thatthe offence actually committed was likely to 
occur as a result of the several persons acting together ; but that 
the existence of a comnion intention being the sole test of joint 
responsibility, it must be proved what the common intention was 
and it must alscobe proved that the common act for which the 
accused wereto be made responsible was acted infurtherance of that 
cominon intention. Per Curiam: It is of course but rarely 


that there’ could be direct evidence-cf a common intention which’ 


must be judged and decided by a censideration of all the facts 


- proved and the circumstances surrounding the case.” Per.” 


Curiam; “ We would, however, call the attention of the learned 
Sessions Judge to the undesirability of passing a sentence of 
transportation, and also point out that the manner in which he has 
done so is not in accordance with the rule in Tha Zan v. Crown 
(L L.B.R. 292). He should have passed a sentence of transporta- 
tion under the provisions of section 59, Indian Penal Code.” 
Po Sein v. K ng-Emperor, 1 L.B.R. 233—dissented from. Nga Tun 
Baw and Nga Faw v. King-Emperor, 1 U.B.R. (1907-09), Penal 


Code, 5; Dharam, Raj v. King-Emperor, 7 A.W.N.236; Tha Zan 


‘v. Crown, 1 L.B.R. 292 ; Queen-Embress v. Duna Baidya, 19 Mad. 
483—referred to. Shwe On and others v. King-Emperor, 10 
L.B.R. 177—approved, 


MauNnc GY! AND TWO OTHERS v, KING-EMPEROR “998 
PENAL Cope, SECTION 59: See PENAL CoDE, SECTION 34 


PENAL CoDkE, SECTION 420—Cheating—Promissory-note given for money 
advanced to buy paddy—No proof of false represent ation—No 
attempt to abscond. The accused. who was the complainant’s 
paddy-broker and regular paddy-supplier, took from them advances 
for the purchase of paddv and gave promissory-notes for the 
advances i1 question. From time to time ne had supplied paddy 
the total quantity of which, however, had not been sufficient to 
satisfy all theadvances. Helast obtained an advance of Rs. 4,000 
when there was already due to the complainants a large sum on 
the previous advance, but only supplied a further small lot of 
paddy valued at Rs, 800; and was'in consequence prosecuted in 
respect of this last advance. Held, that the facts did not warrant 
the inference that the accused, at the time of obtaining the 
advance, had no intention of performing his promise and that in 


the absence of the proof of any representation at the time on the . 


part of the accused, which he knew or had reason to believe to be 
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false, there was no offence of cheating committed, Po Yon v. 
Messrs, Mohr Brothers & Co., Ltd., 6 L.B.R. 38—distinguished, 


Maunc Po Lu v. KING EMPEROR... : ee 


Res Jupicata—Civil Procedure Code ‘V of 1908), Section 11, 
explanation IV—Decision in a f.rmer suit, necessarily inconsis 
tent with the ground of defence that ought to have been raised, 
bars afiesh suit on the same issues—Court competent to try such 
subsequent suit or the suit in which such issue is subsequently 
raised-- Buddhi:t Law—The position of atet children, on the 
marriage of the surviving parent, in relation to the parental estate 
Held, that where the decision in a former suit was necessarily in- 
‘consistent with the ground of deience or attack, which should and 
might have been (but was not) raised in that suit, section 11, Code 
of Civil Procedure, operates to bar a new suit on the same issues 
Held also, that the phrase, ‘tin a Court competent to try such subse 
quent suit or the suit in which such issue has been subsequently 
raised" in section 11, Civil Procedure Code, does not operate ty 
permit a party who has lost a suit in one Court to re-agitate the 
same case in a fresh suit, instituted in a higher Court, by the 
expedient of adding to the claim. An Orasa’s share of a quarter of 
parental estate vests on the death of one-parent. The right of the 
eldest son to claim from his father a quarter share in the general 
joint estate on the latte:’s marriage, alter the mother’s death, is not 
avestedone. Semble, any share that the Kaniltha children may 
be entiled to (if at all they are entitled) on partition from their 
surviving parent on the latter's re-inarriage is nota vested one. 
Mohin Chandra Sirkar v. Aril Bhandery Adhikary, (1909) 13 
C.W.N. 513; Maung Pan On v. Maung Tun Tha, (1921) 11 L.B.R, 
292 ; Maune Seik Kaung v. Maung Po Nyein, (1900) 1 L.B.R, 23 ; 
Shwe Pov. Maung Bein, (191418 L.B.R. 15 ; Maung Ba Thaw v. 
Ma Hnit, 2 B.L.J. 34—referred to and followed, 


’ MAuNG No AND ONE v. MAUNG Po THEIN AND SIX OLHERS 363 


REVISION OF SMALL CAUSE COURT’S ORDER FOR PROSECUTION—Cri- 
minal Procedure Code, sections 439, 471 —Provincial Small Cause 
Courts Act, section 25— Injustice, a ground for revision. Held, that 
Where a Cow t of Small Cause has taken action under section 476, 
Criminal Procedure Code, applications fur revision of the order 
will lie only under section 25 of the P'o-incial Small Cause Court 
Actand that the Revisional Court cannot act under section 439, Cri- 
minal Procedure Code. Held also, that it is not necessary that the 
opinion, as to the desirability of prosecuting the offender, should be 
formed by the Judge during the progress of the actual case in which 
the offence is committed. Held furiher, that where there is no 
reasonable probability of th conviction of the accused, the 
evidence jn the course of enquiry being evenly balanced in 
weakness, it would be an injustice to allow proceedings to take 
their course and the accused to stand their trial ; and that such an- 
injustice would be a gruund for revisionary interference by the 
High Court. Semltle.—The term “sanction” is not applicable 
when action has becn taken uncer section 476, Criminal Procedure 
Code. Awadh Behari Lal v. Emperor, 50 1.C. 162; Emperor v. 
Har Prasad Das, 40 Cal 477 ; San Gaing v. King-Emperor, 4 
L.B.R. 339; The Poona City Municipality v. Ramji Ragunath, 
21 Bom. 250—referred to and followed.. Begu Singh v. Emperor, 
34 Cal. 551; Girwa Prasad v. King-Emberor, 6 A.L.J. 392; In re 
Lakshmidas Lalji, 32 Bom, 184—veferred to. 


VALAB Das AND ONE v. MAUNG BA THAN we es 372 
JrvanDAs SAVCHAND v. MAUNG BA THAN Bee 


vi INDEX 


SALARIES, RATE OF INCOME-TAX ON: See INCOME-TAX ACT ted 
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‘TRANSPORTATION, THE UNDESIRABILITY OF A SENTENCE OF : See 
PENAL CODE, SECTION 34 ace eae ast 


PAGE 


335 


343 


351 


390 


NOTE TO BINDER. 


_These pages should be substituted for pages 313 to 
315 in the May number of the Reports, ° 
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APPELLATE CRIMINAL. 
Before. Mr. Justice Duckworth. 
THA GYAW 
v. 
- KING-EMPEROR.* 


The Burma Ferries Act (Burma Act TI of.1898), sections 15, 25 and 27—A mended 
by Burma Act ILof 1916—‘‘Between points within ,or within two miles from, 
the limits of a public ferry” explained. 


Held, that if one of the two-points, whether of departure or arrival, is ont- 
Side the two miles limit of a public ferry, no offence under section 25 or 27 of 
the Burma.Ferries Act is committed. cet 


One Tha Gyaw was convicted by the Township 
Magistrate of Launglon of an offence against the pro- 
visions of section 15 of the Burma Ferries Act (Act II 
of 1898), as amended by Act II of 1916, for conveying 
goods on hire in his sampan between two. points 
one of which lay within the two miles limit of a public 
ferry and was ordered-to pay a fine of rupees five. 


The Sessions Judge of Tavoy, not being in 
agreement with the magistrate’s interpretation of the 
section in question, referred the matter, as well as a 
similar one which was the subject of another trial, 
tc the High Court under the provisions of section 438 
of the Criminal Procedure Code. 


Duckwortu, }.—The decision -of this reference, 
and the reference made by the learned Sessions 
Judge in Criminal Revision No. 2238 of 1923 of 
this Court, rests upon the interpretation of section 
15 of the Burma Ferries Act as amended by Burma 
Act II of 1916. The relevant portion of that. 


* Criminal Revision No. 2238 of 1923 from the order of the Township Court 
of Launglon passed in Criminal Trial No, 6 of 1923, . 
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Pie section, for purposes of these references, reads as 
Tua Gyaw follows :— 

Kune: ‘“ No person shall convey for hire any goods, 
EMPEROR: between points within, or within two miles from, the. 
vexworTH, limits of a public ferry.” 

ss The magistrate appears to have thought that the 
words in italics meant that no one could carry 
goods for hire between points within the limits of 
the ferry, nor could he carry goods for hire within 
two miles fromthe limits of the said ferry. 

The learned Sessions Judge on the other hand - 
seems to have thought that they meant that no one 
could carry .goodds. for hire between points within 
the ferry limits, nor could he do so between points 
within two miles from the ferry limits. 


E.g.— 
Ferry 
limits A. 
Bank 
River | 
Bank 





C—D an offence under section 2/. 


A~—B no offence under section 27, 

If therefore one of the two points, either of 
departure or arrival, is outside two miles from the 
limits of a ferry, there can, according to the learned 
Sessions Judge, be no offence under section 25 or 27, 
In other words, both these points must be within 
the two miles limit. 

According to the magistrate it would appear that 
if one point is within two miles from the ferry limits, 
then an offence is committed. One can read the 


Vow. I] RANGOON SERIES. 


amended section in either way, and each view seem 
to lead to what approaches an absurdity. 
Taking the Sessions Judge's view :— 
. Ferry 
2 mules. limits 2 miks. A 


S Bank 





‘River > . River 


Bank 


A man could start at A, and ply to B, and yet 
be immune. 

Taking the other view, /.c. that no ene shall carry 
goods for hire within two miles from the limits of a 
ferry, then what about a man who phes his sampan 
for hire through the two miles and the ferry limits ? 
After full consideration, I. am inclined to think that 
the view taken by thie learned Sessions. Judge as 
correct in each of these references. 


It would be somewhat absurd if a man could not 
convey goods froma village five miles or more away 


from the ferry and land them one and three-quarter 


miles from the limits of that ferry. 

The accused, Tha Gyaw, was not therefore guilty 
of an offence in this case, as one of the points (that 
from which he started} was over two miles from the 
Minyat Ferry limits. The conviction should moreover 
have been under section 27 and not section 25 of 
the Act. 


I set it aside, and order the fine and costs which 
were paid to be refunded to Tha Gyaw. The learned 
Sessions Judge does not appear to have noted Uist 
section 27 has been mended. 


315 


1923 


THa Gyaw 
uv. 
K1nG- 
EMPEROR. 


DUCKWORTH, 


316 


1923 


May 3. 


INDIAN LAW REPORTS.  [Vor. I 


FULL BENCH. 


Before Sir Sydney Rolinaoe, Kt., Chief Justice, Mr. J ustice May Oung, 
and Mr. Jusiice Beasley. 


MAUNG PO THU DAW 
a 
-MAUNG PO THAN* 


Burmese Buddhist Law:--Inheritance—Shares of grandchildren, where all 

‘the parents predeceased the grandparents—Succession whether in their 

own right or by representation—Divrision whether iad capita or per 

stirpes. 

Where all the parents predeceased the- grandparents, held, that the 
giandohiidren succeeded in their own right and not by representation to 
their parents and that the division inter se should be fer capita and not 
per stir pes. : z pee 3 . 

Ma Thaw v. Maung Sein, 5 L.B.R. 89; Maung Kyaw v. Ma Tu, 
U.B-R, (1892-96), II, 189; Mz Kin v Mi San Me, 8 B.L.T. 51; Po Sein 
vy. Po. Min, 3 L.B.R. 45; Kan Gyi 'v. Ma Newe Nu, 5 L.B.R. 70; Ye.Naz 
Ov. Aung Myat San, 8 L.B.R. 465; Ma Hmaw v. Ma On Bwin, 1.L.B.R. 
104; Maung Chit Saya v. Ma Mein Kaie, U.B.R. (1892-96), I, 933 Kan 
Gyi v. Ma Pyu, 6 L.B.R. 164; Tun Aung v. Yon Pyu, U.B.R. (1897-01) | 
Il, 74; Ma On Bwii v. Ma Tu, 8 B.L.T. 141; Ma Nyov. Ma Su, 13 B.L.R, 
374; Ma Kyi Kyi v. Ma Thein, 3 L.B.R.8; Ma Gun Bon v. Maung Po 
Kywe, U.B.R. (1897-011, II, 65 ; Ma E Mya v. Ma Kun, U.B.R. (1892-96), II, 
102'; Maung Po v. Ma Shwe Mi, Chan Toon’s L.C.. 418 ; Maung Ye v. 


Ma Me, P.J. 418—re ferred to. 
May Oung’ s Leading Cases on Buddhist Law; Sparks’ Code o f Buddhist 


‘Law ; Jardine s Notes on Buddhist Law ; Chan Toon’s Principles of Buddkist 


Law ; Tha Gywe’s Treatise on Buddhist Law, Vol. i; ; Kinwun Mingyi's 


- Digest, Vol. 1; and Manukye, Book X—referred to. 


This was 2 reference made to a Full Bench of the 
High Court in Civil Second Appeal No. 303. of 1921 - 
by a Divisional Bench (Lentaigne and Carr, JJ.), and 
the facts relating to it appear from the following order 
of Carr, J., in which Lentaigne, J., concurred :— 

“The facts of this case, as conclusively determined 
by concurrent findings of the Courts below, are as 
follows : 


* Civil Reference No, 3 of 1923 arising out of Civil Appeal No. 18 of 1924 
of the Divisional Court of Tharrawaddy. 
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“Daw Bwin died in the year 1917, her husband 
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having died some years earlier. The couple had had maune Po 


two daughters both of whom died before Daw Bwin. 


THu Daw 


The elder, Ma On Bwin, left two sons—the present Mavne Po 


defendant-appellant, Po Thu Daw, and Gwa Do. 
Gwa Do died shortly after Daw Bwin. The younger 
daughter, Ma Sein Bu, left one son, Kyaw Yin. 
Kyaw Yin died some two years after. Daw Bwin. 


His father, Po Than, is his sole heir and is the 


‘plaintiff-respondent. 

“Po Than sued Po Thu Daw for a half share of 
Daw Bwin’s estate and succeeded in both the 
Courts below. Po Thu Daw appeals, on the ground 
that, where an estate is to be divided between grand- 
children only, the division should be fer capita and 
not per stirbes. Therefore, appellant claims, Po Than 


is entitled to only one-third of the estate, and not toa — 


half.. 

“The learned District Judge regarded the law. on 
this question as settled. He said, ‘The usual rule of 
Buddhist Law is that grandchildren shere per stirpes 
and not per capita.’ In support. of this he cited 
Ma Thaw v. ae Sein (1) and Maing. Kyaw v. Ma 
Tu (?). 


“The learned Divisional Judge Gebily pointed out | 


that the dictum of Moore, J., in Ma Thaw’s case was 
obiter, but he held himself bound to follow it in the 
absence of any conclusive authority to the contrary, 
On both points I think he was right. The question 
for decision in that case was whether a cousin by 
adoption could inherit. -Moore, J., said, ‘The usual, I 
think universal, rule of Buddhist Law as regards heirs 
more than one degree remote is that they succeed by 
right of representation. Grandchildren or. nephews 





(1) 5 L.B.R. 89 (at 91). -(2) U.B.R. (1892-96), 11, 189, 
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and nieces accordingly share per slirpes and not per 
capitu.’ This, if correct, is conclusive in the present 
case, But it does not appear from the judgment that 
the question was discussed and it is necessary to see 
what authority there is for the dictum. 

“Leaving aside the Dhammathats for the present 
the first authority in point of time is Sparks’ Code. 
This in section 65 lays down very specifically that 
in the Buddhist Law of Inheritance the guiding prin- 
ciple is that of representation. Section 65 reads, 
‘The lineal descendants of any person. deceased 


' represent their ancestor, that is, stand in the same 


place as the person himself would have done had he 
been living.’ And these representatives take neither 
more nor less, but just as much as their principals 
would have done. 

“Thus in the subjoined pedigree, where* signify 
deceased, and** living descendants of the common 
ancestor A. . 











A* 
| 
| | | 
Bt cC* DD 
! I 
| | | | | | 
a4 Ft G* 1S lead {[** K** 
| | 
|) ake M** 


_ “D receives one-third of the estate, as one of the 
three sons of A; _ . 

‘“* F receives one-sixth, being half of the one-third 
which his father B would have inherited had he been 
alive ; &. 

“ H, 1, K receive each one-ninth, being the one- 
third share of their deceased father C, equally 
divided among them; their brother G having died 
without issue, his share is divided among them ; 
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“TL, M, receive each one-twelfth, being the one- 
sixth share of their deceased father E equally divided 
between them. . 

“Now it can be said with certainty that the division 
so set out is not in consonance with the Buddhist Law 
as now accepted. It is probable that the great-grand- 
children L and M would now be held to be excluded 
altogether. On this point however I am not aware of 
any direct decision. (But see Mi Kin v. Mi San Me, 
8 B.L.T. 51.) But when we-come to the grand- 
children H, I and K it is quite certain that they would 
take, not the whole share of their deceased father C, 
but only one-fourth of that share. For this proposi- 
tion it will suffice to cite the case of Po Sein v. 


Pe Min (3). 


“Again the principle of representation as’ laid | 


down by Sparks is certainly not now held to be 
universally applicable. On this we have the case of 
Kan Gyi v. Ma Ngwe (4) in which it was held that a 
surviving uncle or aunt excludes the children of a 
deceased uncle or aunt. According to Sparks there 
would be no such exclusion. “The only exclusion that 
he provides for is, in section 60, that of the ascendant 
line bv the collateral jine, and of the collateral line by 
the descendant line. . 


“Thus we can hardly regard: Sparks as a conclu- | 


sive authority. And it is not surprising that this 
should be so, for, the Code was compiled when 
knowledge of the subject was scanty and the only 


Dhammathat available was the Manukye. Paragraph © 


6 of the prefatory commentary, ‘On the Code 
Generally’ shows that it was not intended to be 


final. ; 
“But here another question must be considered 


_before we proceed further. In Ye Nan Ov. Aung 
(3) 3 L.B.R. 45. (4) 5 L.B.R, 70, 
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-Myat San (5) Sir Charles Fox, C.J., said, ‘The rules 


embodied in it (Sparks’ Code) we:e at the time 
equivalent to legislation. It may be taken as certain 
that they were followed by the Courts, * i 

*. In view of the British autho- 
tities having ai an early stage recognised and adopted 
these rules as being part of the customary law of the 
land, I am of opinion that to the extent Jaid down in 
this section (97) ot Sparks’ Code, but to this extent 
only, the right of pre-emption among co-heirs must 
be recognised by our Courts.’ 

“On this dictum it would seem that we are bound 
to accept Sparks’ Code as substantive law, and to 
follow it. With all due respect to the learned Judge 
I am not prepared to accept this view. How far-the 
Code was equivalent to legislation is not clear, and I 
consider it unnecessary to go into the question. The 
Code is certainly not law now and the law we have to 
apply to this case is the Buddhist Law [Burma Laws 
Act, 1898, section 13 (i)]. I cannot regard Sparks’ 
Code as having the effect of altering the. Buddhist 
Law within. the meaning of the last words of that 
clause. it follows therefore that where there is a 
conflict between the Code and what is found to be the 
actual Buddhist Law, the latter must prevail. The 
Courts have in fact acted on this principle for many 
years past and have arrived at many decisions in direct 
opposition to the rules laid down by Sparks. Some of 
these I have already mentioned and it would be easy 
to cite very many more...» In my view Sparks’ Code has 
not the force of law. It-has, of course, considerable 
value as.an early authority on the subject. 

‘To return to the original question. Apart from 


“the obiter dictum in Ma Thaw’s case.(1 supra) 


~ 





(5) 8 L.B.R. 466 (at 496!. 
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already mentioned, there is no direct authority on the 
subject. Maung Kyaw’s case (2 supra) is somewhat 
analogous. In that case the sole surviving heirs were 
two sets of nephews and nieces, one set the children 
of a deceased brother, and the other set the children 
ofa deceased sister, of the intestate. It was held by 
Copleston, C. J., that the division among these heirs 
should be per stirpes and not per capita, But May 
Oung (6) questions this decision, and points out that 
it was very largely based on an admission by counsel 
that had the heirs been lineal descendants of the 
intestate, the division would be per stirpes. It may 
be added that counsel’s admission seems to have 
. been based: on section 65 of Sparks’ Code, above 
quoted. But it is evident that.the section was not 
fully appreciated. The example given does relate only 
_to lineal descendants of the intestate, but-the rule 
itself is of much wider application, dealing as it does, 
with the lineal descendants of any deceased person, 
and giving them in full the rights that. their deceased 
ancestor would -have had had he been alive. If we 
accept this section as a conclusive authority then it 
was not’ necessary to go beyond it in order to decide 
that division in the case under consideration must be 
per stirpes. | 

“Tt should be said, however, that this decision 
was arrived at after consulting the Kinwun Mingyi 
and the Wetmasok Wundauk and it was in 
accord with.-their. opinions. The opinions of these 
gentlemen undoubtedly deserve much respect, but’ it 
does not appear that they did in fact influence the 
learned Judicial Commissioner very much. He 
examined the authorities cited in support of them and 
found them inadequate. He remarked, ‘ There is 





_ .(&) May Oung’s Leading Cases, p. 279-280. 
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thus no guide which can be unhesitatingly adopted 
as expressing the law on the subject. And we have, 
as the District Judge did, to look at the general 
spirit of the law as it is known to us.’ It was 
mainly on the assumption that in the case of lineal 
descendants, division should be fer stirfes that he 
held that there was no reason for a different rule in 
the case of collaterals. Thus this decison gives little 
help in the present case. 

“There seems, indeed to be more reason for a 
division fer stirpesin the case of lineal descendants 
than in the case of other relatives. In the latter case 
the principle of exclusion the nearer by the more 
remote operates absolutely. A surviving uncle or 
aunt excludes cousins (Kan Gyi’s, case, 4 supra) 


entirely. And Ma Hmaw v. Ma Ohn Bwin (7) shows 


that a surviving brother or sister excludes the children 
of a deceased brother or sister. But grandchildren 
are not entirely excluded by surviving children. They 
are partially excluded and partially they represent 
their Céceased parent (Po Sein v. Po Min, 3 
supra). 

“ Maung Chit Saya v. Ma Mein Kale (8) is an 
interesting case illustrating the application of the 
principle of representation to the division between 
children of the deceased by different pre-deceased 
wives. It is unnecessary, I think, to discuss it in 
detail. This case was decided by Burgess, J.C., after 
taking the opnions of the Kinwun Mingyi and the 
Wetmasok Wundauk, both of whom held, in effect, 
that each set of children should inherit as represen- 
ting their deceased mother. - 

‘But it may be suggested that it is doubtful 
whether this is a true case of representation. The 
idea of joint acquisition of property by husband and 

(7) 1 L.B.R. 104. (8) U.B.R. (1892-96), IT, 93. 
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“wife must be taken into consideration, and it is not 
unlikely that this idea is the basis of the method of 
division in this case. 

“ Kan Gyi v. Ma Pyu (9) isa case of aiieon per 
capita between five uncles and aunts, two on the 
father’s side and three on the mother’s. The father 
of the deceased had died before the mother. The 
question considered was whether for this reason the 
maternal uncles and aunts excluded those on the 
father’s side, and it was held that they did not. 
There were two on one side and three on the other. 
The District Court had given equal shares to the five. 
The question whether this division per capita was 
' correct or whether it should not rather have been 
per stirfpes was not even mentioned. 

“Tun Aung v. Yan Pyo (10) isa curious case, 
- The survivors were :— 
(i) On the mother’s side— 
(a) Two.sons of an aunt. 
(b) One son ‘and one grandson of an 
uncle. 
’ (ii) On the father’s side— 
(c) Three daughters of an uncle. 


(2) Two granddaughters and one grandson 


of an aunt. 
(e) An uncle.* 
 (f) A daugther of another uncle. 
“It was held that the estate should be divided 
into six shares, one for each of these lines. 


‘As pointed out by May Oung (11) it should~ 


probably have been held that the uncle (e) excluded 
all the others. This question of exclusion does not 


(9) 6 L.B.R. 164. (10) U.B.R (1897-01), II, 74. 

* This is as given in the headuote. It se.ms clear that the Slightly 
different version given in the text of the judgment is a misprint, for the 
respondent was the the uncle of the deceased. - 

(11) Leading Cases 279. 
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appear to have been raised. And it is noticeable that, 
while the principle of representation was not appli:d 
as between the relatives of the father and those of 
the mother, it was applied to the descendants of 
those of them who were deceased. This was not set 


‘out in so many words, but the effect of the decision 


was that the descendants. of a deceased uncle (or 
aunt) were to take the share that he would have 
taken had he been alive. 

“The next case is Ma On Bwin v. Ma Tu~(12) 
where it was definitely held that paternal and maternal 
‘aunts succeed to the estate of their deceased. nephew 
ber capita and not per stirpes. Several authorities 
were cited. One was Kan Gyi v. Ma Pyu (9 supra). 


-In this, however, as 1 have already pointed out, this 


question was not even mentioned. Another is Maung 
Kyaw’s c se (2supra). As to this Parlett, J., remarked, 
‘Tt is clear that the decision was based more upon 
considerations of fairness than upon any express 
rules.’ Here I am.unable to agree. The remark 
seems to me to be unsupported by anything in the 
judgment in that case. Moreover it is difficult to say 
which method of division is the fairer. 

“In Ma Nyov. Ma Su (13) Maung Kyaiw's case 
was followed without discussion. -Tum Aung v. Yan 


~ Pyo (10 supra), was also referred to. 


“Ma Kyi Kyi v. Ma Thein (14) was cited as 
showing the tendency of Buddhist Law towards 
equality of shares.. But this case related to children 
only, and seems to have little bearing on the present 
question. . 

..“ We now come to the Diatmatiat | Maus, 
Book X, section 20, provides for partition. between 
grandchildren and their sk “prendisther on the-death 


(12) 8 BLT. 141.- Logs 13 B.L. R 374, 
(14) 3 L.B.R. 8, 


Vor. I}. RANGOON SERIES. 


of the grandmother. All ‘that is said is that the 
grandchildren are to take half and the step-grand- 
father the other half. Nothing is said-as to the divi- 
sion of their half among the grandchildren themselves, 


“There are similar provisions in the roeieiiga a 


225 and 226, 

~ “The sections of the Divest cited run from 256 to 
274 and here too, while we have numerous statements 
that the grandchildren collectively shall take a certain 
share, there is nothing said as to. the method of 
division of that share among them: — 

‘“The learned Divisional Judge has referred to the 
extract from Dhammasara in section 265 as expressly 
stating that ‘the grandchildren shall receive equal 
shares, i.e, per capita.’ I cannot read that meaning 
into it. The extract runs, ‘The grandmother having 
died, the grandfather marries again. On his death 
his grandchildren claim partition. of inheritance from 
his second wife. The whole of the property shall be 
divided into twenty shares and one share shall be 
‘given to all the grandchildren, #0 distinction being 
made between these whose parents predecease and those 
whose parents survive the grandmother.’ 1 can see 
nothing here directing division fer capita. No dis- 


tinction is to be made between the children of A’ 


and those of B on the ground that A died before 
the grandmother while B died after the grandmother 
and before the grandfather, and that is-all. 

“Tt is argued for the appellant that since, in none 
of these extracts is anything said as to the method 
of division between the grandchildren: individually of 
the share coming to them collectively, it must be 
inferred that the division is to be in equal shares, i.e. 
per capita. Thereis, perhaps, something to be said 
for this argument, but I think that there are not 
sufficient grounds for a conclusiveinference to this effect. 
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unas “After much search I have succeeded in finding 
Mauxe Po one extract in the Digest which seems tobe a direct 
THu DAW E R ; F oe 
v. authority in :avour of appellant’s contention. This is 
MAUNGPO in section 86 which deals with division between 
children, grandchildien, great grandchildren and the 
‘children of great giandchildren. The extract from 
Vannadhamma, as translated, lays down that there 
shall be equal partition among those standing in the 
same degree of relationship.’ Citfara is to the same 
effect. 

‘But on referring to the original text and con- 

sulting Mr. Justice May Oung, there seems to bea 
doubt whether the translation is accurate. The words © 
used would seem more literally to mean ‘those living 
an equal distance away’ than ‘those standing in the 
same degree of relationship.’ 

“On the other hand the four classes of descend- 
ants of difierent degrees of relationship here being 
dealt with and when different degrees of distance are 

- mentioned, it is likely that distance of relationship is 
meant rather than mere distance in space. If the 
latter is indeed meant the result would be that a 
great grandson living near the deceased would get 
two shares as against one given toa son living farther 
away, which seems absurd. 

“On the whole I think that this section tells 
somewhat in favour of a division fer cafita, but that 
it is not conclusive. 

‘This survey discloses a very confused state of 
the law as at present interpreted. In some cases we 
have division per stirfes and in others division per 
capita, with no convincing reason why these different 
methods should be applied. , 

“To answer satisfactorily the question now before 
us, it seems to me to be necessary first to answer 
the much broader question whether the principle of 
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representation is a basic principle of the Buddhist Law 
of Inheritance. 

“T must confess that my survey of the subject leads 
me to doubt whether it is. But the commentators are 
on the whole against me. Sfarks, as we have seen, 
lays down this principle very emphatically. Thcugh 
some of his rules can be shown to be wrong his 
_ Opinion carries weight by reason of the fact that hiS 
Code was compiled ata very early date, before Western 


ideas could have had much effect in modifying those’ 


indigenous to the country. 

“In Jardine’s Notes I can find nothing pertinent. 

“Chan Toon (Principles of Buddhist Law, p. 101) 
says,—‘ The noticeable feature of the Dhammathats 
‘I propose to deal with are as follows :— 

* * * * * 

5. The right of representation.’ 

But when he comes to deal with this more fully 
on page 112 he gives little authority. He deals only 
with the case of division between children and 
grandchildren. He says :—‘In case of the death of 
other,son or daughter their children jure representa- 
tionis receive oniy one-fourth of the share which 
their parents would have received.’ Now this at the 
best is only partial representation. It seems to me 
to be at least arguable that this is only a special 
case of an exception to the rule of exclusion of the 
more remote by the nearer, and that this latter is 
really the guidingrule. This case of the grandchildren 
is in fact the only one in which there is any exception 
to the rule of exclusion. 

“ Tha Gywe (Treatise on Buddhist Law, II,71, et seq) 
devotes more space to the right of representation 
but adds nothing fundamental to what Chan Toon had 
said. On page 76 he quotes the English definition of 
the right of representation as given in Broom’s Legal 
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1923 Maxims, which corresponds substantially with the rule 

Maune Po given by Sparks in section 65 of his Code. , I think that 

Taw Paw it can be said without hesitation that if the right of 

Mavne Po representation does exist at all in Buddhist Law, it 
exists only in a very restricted form. 

“May Oung (Leading Cases, III, 243) i is the first 
to suggest a doubt. He says:— 

‘ But where the chiledrn having all pr edeceased 
their parents, their offspring stand in the same degree 
of propinquity to the deceased owner of the property: 
subject. to partition and there is no question of. 
representatiom, the grandchildren inherit ‘as -a class, 
and itis arguable that division per capita is the correct- 
fnethod.’ 

‘Here the statement that ‘there is no question of 
representation’ is open to criticism as begging the 
question, as is also the statement that ‘the grand- 
children inherit as a class.’ é 

“This remark occurs in the learned author’s 
commentary on Ma Gun Bon v. Maung Po Kywe (15). 
This case does not seem to me to give much direct help 
on the present question, but the remarks of Burgess, J.C., 
do help to accentuate the doubt, already expressed, 
whether the ein principle is that of represent: 
ation. 

“‘ Two other cases in which the tendency to equality 
of division is mentioned are Ma K Mya v. Ma Kun 
(16) and Maung Po v. Ma Shwe Mi (17), but these 
again give little help. In the first of them the division 
was among children and in the second also this- 
was esséntially the case since It Gyi and his sister 
had divided the property before the death of their 
grandmother and the division to be made was of 
It Gyi’s share among his children by two different wives. 


(15) U.B. R. (1897-01), II, 66. (16) U.B.R. (1892-96), II, 102, 
(17) Chan Toon’s L.C., 1, 418 
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Maung Ye v. Ma Me (18) was also a case of division 


329 


1923 


among two sets of children by different wives. In yyuxe Po 
both cases the property was ancestral property of rae Paw 
the father and there was therefore no reason why Mauxe Po 


the different sets of children should represent their 
mothers and so these cases too give little help. 

“Tam inclined to hold that the appellant’s conten- 
tion is correct and that the proper method of division 
in this case is per capita and not per stirpes.. This, 
however, is contrary to the generally accepted ideas 
on the subject as expressed by Moore, J., in Ma Thaw’s 
case (1 supra), and is not the answer I myself should 
have given off-hand. Moreover the answer now to 
be given-opens up a very important question of the 
basic principle of the Buddhist Law of Inheritance, 

“T think therefore that this appeal should be heard 
and decided by a, Full Bench of this Court, and 
would submit it to the Chief Justice for hearing 
before such a Bench. . 

Them Maung—for theappellant. Kinwun Mingyi’s 
Digest, Volume I, sections 257—259, contemplate grand- 
children taking per stirpes as against the surviving 
grandparent only. But they also contemplate existence 
of grandchildren whose parents are still alive. So the 
competition was a triangular one among the surviving 
grandparent, his or her children and grandchildren 
by deceased children. But section 260f the Digest 
contemplates partition fer cafita as against the grand- 
mother who wishes to remarry. Section 26] is to the 
same effect. Section 262 covers the present case. Itis 
silent as regards per capita or per stirpes. The presump- 
tion is for equal division. Sections.264—267 and 270— 
275 clearly contemplate division per capita ; Manukye, 
Book X, section 20, as also Attasankhepa, sections 225- 
226, contemplates the same. Maung Kyaw v. Ma = 
ee (18) P.J. 418. 


24 


HAN, 


330 INDIAN LAW REPORTS. [Vou. I 


1923 U.B.R. (1892-96), II, 189; was a case of competition 
Maune Po between nephewsand nieces. Neither advocate in that 
Tau Daw case was able to find anything in the Dhammathats 
sa ae deciding the point in issue. Ma Thaw v. Maung Sein, 

5. L.B.R. 89 ; was on a contest between a niece and 
a grand-niece and the dictum of Moore, J., was obiter. 
Maung Chit Saya vy. Ma Mein Kale, U.B.R. (1892-96), 
IT, 93, was a contest between children by different 
wives and the analogy drawn in that case is false. 
In Ma On Bwinv. Ma Ye and one, 8 B.L.T. 143, it 
was held that uncles and aunts were held to succeed 
per capita and not per stirpes. Grandchildren inherit 
their grandparent’s estate not as representing their 
parents but as a class by themselves, Tun Aung v. 
Yon Pyu, U.B.R. (1897-01), I], 74. Further the 
tendency of Buddhist Law is towards equality: Manukye, 
Book X, section 81 ; Digest, section 86 ; Ma Kyi Kyi v. 
Ma Thein, 3 L.B.R. 8; Ma On Bwin v. Ma Tin, 
8 B.L.T. 141 ; Kan Gyi v. Ma Pyu, 6 L.B.R. 164. 

S. M. Bose—for. the respondent. In Ma Thaw v. 
Ma Sein, 5 L.B.R. 89, Moore, J., stated that the 
division between grandchildren is fer stirpes. Maung 
Kyaw v. Ma Tu, U.B.R. (1892-96), II, 189, is also a 
case in point. There the divison was fer stirpes, 
Maung Chit Saya vy. Ma Mein Kale, U.B.R, (1892-96), 
II, 93, enunciates that the principle of representation 
underlies the Buddhist Law of Inheritance. 


May OunG, J.—The facis have been set out in the 
judgment of the Divisional Bench. The only question 
for decision is whether on the death of a Burmese 
Buddhist couple leaving grandchildren born of different 
children who pre-deceased the couple, the grand-.- 
children inherit per capita or per stirfes, The answer. 
depends on the further question whether the grand- , 
children succeed through their own parents (i.e., by 
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right of representation) or in their own right, ‘Irrespec- 


tive of their parents. 
It is common ground that these anestions are. not 


fully covered by direct authority either in the 
Dhammathats or is the decided cases.. The Vanna- 
dhamma and Cittara extracts in section 86 of. the 
Kinwun Mingyi’s Digest, Volume I, appear to lay 
down that there shall be equal partition among those 
standing in the same degree of,relationship to the 
propositus, while those standing in close relationship 
to the ancestor are to get double the share of those 
distantly related. But the expressions ‘ near.’ and ‘far’ 
used in them are ambiguous ; the Dhammasara in 
the same section attempts the following explanation .:— 
“The expression ‘those who are’ near get two 
shares and those who are far get one share’ may be 
interpreted to mean either the degrees of blood relation- 
ship or the distances at which heirs are resident. As 


children are said to be more closely situated than. 


grandchildren, so those who live with the parents 
should be deemed more closely situated than those 
jiving apart.” None of these are therefore conclusive, 
though, in theabsence of any provision in the Manukye, 
dhey may be taken as indicative of the spirit of the 
Burmese Law which like equity, ‘delighteth in 
equality.’ A notable instance of this’ strong tendency 
may be seen in the rules regarding partition among 
children of the same parents. The Manukye (Book X, 
sections 13, 14, 60, 61 and 72) lays down elaborate 
-methods of unequal division, prescribing graduated 
shares according to the size and composition of the 
family, but eventually (Book X, section 81, appendix) 
winds up with the admonition :—“ Thus, again and 
again in the diverse, various and complicated cases 
described,. ‘partition has been effected in many ways. 
Children of the ‘same parents, in taking equal ‘or 
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graduated shares, must pay heed to the interest of 
the family. I will give an instance it is just as, when a 
hen brings food, all the chickens get an equal share to. 
eat.” And it is this tendency that led the Chief Court. 
of Lower Burma in Ma Kyi Kyi v. Ma Thein (1) to. 
declare the principle of equal division in such 
cases to be an established rule of law—a decision 
which was accepted and followed in Upper Burma 
as well. 

Another point in section 86 which has some 
significance is that grandchildren are spoken of as a 
distinct class of heirs. This is supported by the first. 


‘clause of Manukye extract in section 6, which reads :— 


“ There are four kinds of inheritance, namely :—(i) that 
which js obtainable by children, grandchildren and 
great-grandchildren only : * Ma GAS me Ts. 
seems to indicate that grandchildren are regarded as. 
inheriting directly from the deceased grandparents. 
when their own parents have predeceased thelatter. In. 
competition with surviving uncles and aunts, they are 
subject to certain definite rules, those set forth in 
sections 162 to 164 of the Digest as modified by 
modern decisions, but where there is no surviving uncle 
or aunt, the Dhammathats have not laid down any 
decisive rule of division inter se. Asagainstasurviving 
grandparent who remarries or a step-grandparent, 
they are given a certain collective share, but there is 
nothing to show how that share is to be apportioned. 
among them.. = 

There is, in my view, considerable force in the 
argument that if the text writers had-contemplateda 
division per stirpes they would have declared so in 
clear and unmistakeable terms. Considering the 
extreme minuteness with which the authors. of the 
Dhammathats have prescribed rules for partition among: 
(1) (1905).3 L.B.R, 8. 
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various sets of heirs, it cannot, I think, be asserted 
that such a declaration was beyond their genius or 
that they omitted to consider a situation such as has 
arisen in the present case. 

On the other hand, it may will be that, having 
{as referred to above) iaid down elaborate rules for 
unequal division according to the order of birth in 
the case of children inter se, they deemed it unnecessary 
to go into the respective rights of grandchildren, 
leaving it to be assumed that each set ‘of grandchildren 
would naturally occupy the position: of the deceased 
son or daughter concerned. 

The balance of probability seems, however, to be 
in favour of the former view, since the Burmese system 
of inheritance is based largely on the personal rela- 
tions shown to have subsisted between the deceased 
and the heirs. This fact may be gathered from the 
rules (now obsolete) under which natural-born children 
living apart from the parents were penalised and from 
the somewhat extraordinary provision whereby a total 
stranger may, in certain circumstances, inherit a 
deceased person’s property by reason of services 
rendered. Where, therefore, several individuals stand 
‘in the same degree of relationship towards the 
propositus and, presumably, their personal connection 
with the latter was the same, there does not seem to 
be any primd facie reason why an only child should 
be favoured over and above another who is exactly 
in the same position except that he ts one of several 
born of the same parents. Both of them “reached the 
imheritance ” in exactly the same way. 

Hence, in the absence of any clear rule to the 
contrary, I would hold that grandchildren succeed 
to their grandparents’ estate in their own right and 
that therefore the, division among them should be 
“ber capita” and not “ per stirpes.” 
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I would therefore modify the decrees of the Courts 
below and reduce the plaintiff’s share from one-half 
to one-third of the estate in question. In the circum- 
stances I would direct that the costs of both parties 
be paid out of the estate. 


Ropinson, C.J.—I am of the same opinion. In 
the case of children the early rule was no doubt one 
of unequal distribution founded on the idea of all 
living and working with the parents and helping in 
the acquisition of property. With the advance of 
time and owing to change, joint living has become less. 
and less the rule and the Courts have had to recognize 
the change. An equal division has become the rule 
and this has been recognized and accepted. Where 
ihe contest is between grandchildren whose parents 
predeceased the grandparents, there is no clear and 
explicit rule laid down and it appears to me to be just 
and logical to apply in their case the same rule that 
would have been in the case of their parents. They 
do not reach the inheritance by virtue of being the 
children of their parents, for the parents had not 
reached the inheritance. They occupy the same 
position as their parents in respect of the inheritance. 
They succeed directly to the grandparents and 
should therefore take inequal shares... We are dealing 
only with the case where all the parents have pre- 
deceased the grandparents and in such a case I agree 
that the division should be “per capita” and not 
“ ber stirpes.”’ : 

I agree in the order proposed and. also as 'to 
the costs. , 


BzASLEY, J.—I concur, 
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Before Sir Sydney Robinson, Kt., Chief Justice, and 
Mr, Justice May Oung. 


D. F. CHALMERS 
| 2. 
GOVERNMENT.* 


Income-tax Act (Act XI of 1922)—Rela tion between section 3 and section 
18—Rate of ineome-tax on salaries. 


Held that, income-tax, leviable in advance under section 18 of the Act 
by deduction at the time of payment, in respect of income chargeable under 
“ Salaries,’ should be levied, in respect of any particular payment of salary 
at the rate applicable to the estimated income under ‘‘Salaries” for the year 


in which payment is made. 
Held also, that the provisions of section 3 of the Act do not arply to 


income-tax in respect of ‘‘ Salaries ” as in the present case. 

This was a reference to the High Court by the 
Financial Commissioner, Burma, under the provisions 
of section 66 of the Indian Income-tax Act, 1922, 
and the facts, which led to the making of the refer- 
ence, are fully set out in the learned Financial Com- 
missioner’s order reported below :— 

‘On the 5th December 1922, my predecessor, as 
Commissioner of Income-tax for Burma, passed orders 
rejecting an application by Mr. D, F. Chalmers, 
I.C.S., in which he objected to the procedure adopted 


by the Accountant-General in deducting income-tax- 


monthly from his salary. Mr. Chalmers contended 
that the Accountant-General was not entitled to 
deduct, monthly from his salary, tax at the rate 
applicable to his income as calculated from that salary 
and urged that deductions should be made at the 
rate applicable to his total income under the head 
‘Salaries’ for the previous year. Mr. Chalmers 





* Civil Reference No. 1 of 1923 from the Financial Commissioner, Burma, 
under section 66 of the Indian Income-tax Act, 1922, in Income-tax application 
No. 4 of 1923. : 
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now asks that a reference in the matter be made to the 
High Court under section 66 of the Income-tax Act 
of 1922. As a question of law appears to be 
involved, the application is in time and the required - 
fee has been paid, the required reference is hereby 
made. 

“2. Mr. Chalmers lays stress on the fact that 
section 3 of the Indian Income-tax Act, 1922, lays down 
that the income-tax charged for any year at the rate 
fixed by any Act of the Indian legislature shail be 
charged for that yearin respect of the income of the 
previous year. He points out that the ‘previous 
year ’ as defined by section 2 (ii) of the Act means the 
twelve months ending on the 3lst day of March next 
preceding the year for which the assessment is to 
be made. He holds that the Accountant-General by _ 
deducting from his income of the current year, 
income-tax at the rate applicable to that income is 
basing his assessment on a wrong income, and where 
the income of the year of assessment is liable to 
taxation at a higher rate than the income of the 
previous year, that the Accountant-General is also 
assessing at a wrong rate. 

“ The Accountant-General’s answer to this charge is 
that his action is authorised by section 18 of the 
Act, which directs that income-tax in respect of 
‘Salaries’ shall be leviable in advance by deduction 
at the time of payment, and requires any person 
responsible for paying any income under the head 
‘salaries’ to deduct income-tax at the time of 
payment on the amount payable at the rate applicable 
to the estimated income of the assessee under 
this head. 

‘“©3, I have no doubt that the Accountant-General’s 
action is in accordance with the provisions of section 
18 of the Act and that the provisions of this section 
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are not inconsistent with the provisions of section 3. 
The provisions of this latter section are qualified by 
the words ‘subject to the provisions of this Act’ 
and section 18, sub-section (2) refers, not as section 
3 does, to the total income of the assessee during the 
previous year, but to the estimated income of the 
year of assessment. Any excess in the assessment 
under section 18 over the assessment chargeable 
under section 3 is liable under the provisions of 
section 23 to subsequent adjustment in favour of the 
assessee, The practice followed by the Assistant 
Commissioner of Income-tax, Rangoon, is to com- 
municate to the assessee the amount due for refund 
after he has made the final assessment under section 
23 (i). ; 

“4, The question referred may be stated simply as 
follows :-— 

‘Should income-tax, leviable in advance under 
Section 18 of the Act by deduction at the time of 
payment, in respect of income chargeable under 
“salaries, ’’ be levied, in respect of any particular pay- 
ment of salary, at the rate applicable to the estimated 
income under “salaries” for the year in which pay- 
ment is made? Or, in the alternative, should the 
tax be deducted from each payment at the rate 
applicable to the total income under “ salaries’’ of the 
salary earner in the previous year ?’ 

“In my opinion the former alternative indicates ihe 
correct procedure.” . 


Keith—for the Applicant. 


Higinbotham, Government Advocate,—for the 
‘Government. , 


ROBINSON, C.J., AND May Ounc, J.—Reliance is 
placed on section 3.of the Indian Income-tax Act, 
1922, which provides that where income-tax is 
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chargeable for any year at any rate or rates applicable 
to the total income of an assessee, tax at that rate 
or those rates shall be. charged for that year in. 
accordance with, and subject to, the provisions of the 
Act in-respect of all income, profits, and gains of 
the previous year. This is a general provision, and. 
is moreover subject to the provisions of the Act, In 
section 18, the Act makes special provision for the: 
deduction of income-tax in advance at the time of 
payment in respect Of income chargeable under the 
head of “ salaries,” and sub-section (2) provides that. 
any person responsible for paying any income 
chargeable under the head ‘salaries’ shall, at the 
time of payment, deduct income-tax on the amount 
payable at the rate applicable to the estimated income 
of the assessee under this head.” The Accountant- 
General is, therefore, bound to deduct this income- 
tax at the time of payment, that is monthly, and, by 
sub-section(7),he is made personally liable if he does: 
not do so, 

It is urged that the rate at ahick he is. entitled 
to deduct the tax must be the rate applicable to the 
total income for the prevoius year, presumably under 
the head of ‘‘salaries.” But, it that is so, the rate 
would be fixed and known ; whereas we find that the 
rate to be charged is the rate applicable to the estimated 
income of the assessee, which clearly refers to the 
rate payable.on an income estimated for the year on 
the amount of the monthly salary fromi which it is 
deducted. 

In our opinion section 3 of the Act does not 
apply to this case at all, and the practice followed is 
entirely in accordance with the special See tiaiice of 
section 18 of the Act. 

The reference will be returned, to be disposed of 
in accordance with the provisions of the Act. 
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Before Sir Sydney Rolinson, Kt., Chief Justice, and Mr, Justice Beasley. 


Y. A. SHAKOOL & CO. | 1923 


v. Mayt 


FINLAY FLEMING & CO.* 


Exchange, Rate of —At what date to be calculated in breach of contract cases. 

Held, that in cases of breach of contract, the date on which the rate of | 
exchange is to be taken for the purposes of converting one set Of currency 
into another is the date on which under the agreement the money was to be 
paid and on which a breach occurred by its notteing so paid. | 

Di Ferdinando v. Simon, Smits & Co., Lid., L.R. 3 K.B.D. 409; Scott v. . 
Bevan, 2 R & Ad. 78 ; Manners, v. Peavson, Ch. 581 ; Societe Des Hotels Du 
Touquet-Paris-Plage v. Cumming, L.R. 3 K.B.D. 459 —referred to. 


The plaintiffs-respondents instituted a suit in the 
late Chief Court of Lower Burma for moneys due in 
respect. of two lots of sateens. The main facis in 
the case were not in dispute. The defendants- 
appellants had bought the sateens by verbal arrange- 
ments which were subsequently embodied in indents. 
The agreement was that the price was to be as per 
Home invoice flus 5 per cent commission and 
usual charges; payment to be made 83 days after 
the date of invoice; interest to be paid by the 
buyers at the rate of 8 per cent per annum. from 
the date of invoice to due date. To this the plaintiffs- 
respondents added that thereafter the rate ‘of interest 
was to be 12 per cent per annum, but this was denied 
by the defendants-appellants. At the trial the two 
questions to be determined by the Court were, what 
was the date at which the exchange was to be 
calculated for payment of the money due ‘to the 


* Civil First Appeal No. 140 of 1922 from the judgment and decree of 
this Court in its Original Jurisdiction in Civil Regular No. 406 of 1921. 
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plaintiffs-respondents, and whether the plaintifis- 
respondents were entitled to interest after the due 
date, and, if so, at what rate? 

The trial Judge, Young, J., held that the date at 
which the exchange. was to be effected was the date 
on which the contract was to be performed and on 
which by non-performance on the part of the defend- 
ants-appellants the breach occurred. He also allowed 
interest after the due date_at 8 per cent per annum. 
From this judgment and decree the defendants- 
appellants came up on appeal to the High Comet with 


‘the result as reported below. 


Burjorjee—for the Appellants. 

Paget—for the Respondents. 

Ropinson, C.J.—As regards the question of the 
date at which the exchange is to be calculated, there 
are certain English authorities which may be taken 
to decide the question. : 

in Di Ferdinando y. Simon, Smits & Co., Ltd. (1), the 
defendants contracted to carry goods for the plaintiff 
from England to Italy and to deliver them there on 
the 10th February 1919. They failed to’'do so, and 
converted the goods. The trial Court fixed the damages 
as the value of the goods in Italy on the 10th February, 
and it was held that in arriving at the proper equivalent 
in British currency for the purposes of assessing 
these damages, the rate of exchange prevailing between 
the two countries on February 10th, 1919, when the 
breach was committed, and not that prevailing at the 
date of the judgment should be adopted. This was a 
rule that had been laid down in. Scott v. Bevan (2). 


The rule was followed in Manners v. Pearson (3), 


In that case Vaughan Williams. L.J., said :—‘“ It 





(1) LR. 3 K.B.D. 409. (2) 2 R. & Ad. 78. 
(3) 1 Ch. $81. 
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seems plain that this mode of computing the value 
of foreign currency in English sterling, and thus 
converting the one currency into the other, is based 
upen damages for the breach of contract to deliver 
the commodity bargained for at the appointed time and 
place; and, if this is so, it follows that the date as 
of which that value must be ascertained is the date of 
the breach, and not the date of the judgment.” 
It is pointed out that that view was followed in 
various other cases. In Societe Des Hotels Du Touquet- 
Puris-Plage v. Cumming (4) thesame view was taken 
by Avory, J., the rulings I have referred to above and 
others being cited. In that case there was an under- 
taking to paya debt on the 3ist December 1914. 
The debt had been incurred in France, and the 
amount was settled in francs. The suit was brought 
in England, and it was therefore necessary to ‘arrive 
at a proper equivalent in English currency. The 
rate of exchange prevailing between the two countries 
~ On the 31st December 1914 when the debt became 
due was adopted, and it was held that that and not 
the rate at the date of the judgment was the proper 
rate. That case was taken up on appeal, but the only 
point considered was whether the payment that had 
been made by the debtor in France in francs after the 
suit had been filed amounted to accord and satisfac- 
tion of the debt: On that point the judgment of 
Avory, J., was reversed, but the date on which the 
_ rate of exchange was to be taken was left untouched. 
The only point to be noticed further is that in his 
judgment Atkin, L.J., said ; “ For the purposes of this 
action I have not thought it necessary to decide at 
what. date the exchange should be calculated had the 
plaintiffs succeeded. The same resuli follows, though 


(4) L.R. 3 K.B.D.'459, 
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the exchange should be calculated as at the date when 
payment became due, But no case that: I know of 
has yet decided what the position is when a foreign | 
creditor, to whom a debt is due in his country 
in the currency of his country, comes to sue his 
debtor in the Courts of this country for the foreign 
debt. Much may be said forthe proposition that 
the debtor’s obligation is to pay, say, francs, and 
so continues. until the debt is. merged in the 
judgment which should give‘him the English equivalent 
at that date of those francs. lt is a problem which 
seems to require very full consideration, and which 
I personally shou!d desire to reserve.” 

As regards breach of contract, however, there is a 
consistent series. of decisions fixing the date of the 
breach as the date on which the exchange should be 
calculated. In the present case payment was to be 
made of a certain sum fixed in English currency on 
a certain date, ie. 83 days after the date of the 
invoice. The failure to pay on that. date: may be 
regarded either as a failure to pay the debt or, and 
I think more properly, a breach of the contract. 
The date at which damages for a breach of contract 
are to be calculated is the date of the breach and, 
following the English authorities, it is to my mind 
clear that the date on which the rate of exchange is 
to be taken for the purpose of converting the amount 
in English currency into rupees is the date on which 
under the agreement the money was to be paid and 
on which a breach occurred by its not being so paid. 
On this ground, therefore, in my. opinion the appeal 
cleary fails, and the decree of. the Court below 
should be confirmed. 


~ BEASLEY, J.—I concur. © 
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MA SHWE YIN. 
v. 
MAUNG BA TIN.* 


Shan Buddhist s—The. personal law applicable is the ordinary Buddhist law—~ 
Nature of cohabitation sufficient to raise preswmption of marriage. 


Held, that the personal law ‘applicable to the Shen Buddhists, resident in. 


‘Burma is the ordinary Buddhist law. 


Held also, that where proof of marriiage depends wholly on habit and 
‘repute, it must be shown that the alleged husband treated'the alleged wifein a 
“way which clearly and unmistakeably revealed his intention to confer on her 
‘the status of a wife and that the alleged wife acted all along in such a manne 
‘that it would be patent that she asserted that status. 


Mi Mev. Mi Shwe Ma, U.B.R. (1910-13) 111 (P.C.) ; Ma Wun Di v.Ma 
Kin, 4 U.B R. 175 (P.C )—referred to. e 


This was an appeal by the plaintiff-appellant from 
the judgment and decree of the late Chief Court of 
Lower Burma passed in its Original Jurisdiction 
‘dismissing her suit. One Win Pan, a Shan Buddhist 
resident of Rangoon, died at Rangoonon the 9th October 
1915. Living with him at the time was his wife, Ma Me, 
who shortly afterwards applied to the Chief Court of 
Lower Burma fora grant of letters-of-administration 
to his estate. She was opposed, among. others, by 
one Ma Shwe Yin (now the appellant) who came 
from Moulmein and claimed that she was the senior 
‘wife of Win Pan, who had married.and lived with 


her at Moulmein for some years before he migrated _ 


to Rangoon. While the proceedings were pending, 
Ma Me died, and, in consequence, her mother, Ma 
On, and her brother, Maung Ba Tin (now the respon- 
dent), applied for letters as her successors in 





* Civil First Appeal No. 200 of 1921 against the judgment and decree 
of the Chief Court of Lower Burma in its Originai Side Suit No. 343 of 1919. 
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interest. Evidence was then taken and it was held. 
that Ma Shwe Yin had not beena wife in Law of 
the deceased ; letters were granted to MaOn. On 
appeal by Ma Shwe Yin, it was held by a Bench 
that, in view of the ruling in Ma Toky, Ma Thj(}{) 
and considering that Ma Me was admittedly eligble,.. 
as a wife and heir, for a grant of letters the status 
of the rival claimant, whose claim was not admitted, 
should not have been enquired into ; further following, 
the decision in Ma Hmin Biwinv. U Shwe Gon (2), 
the Bench awarded the letters to Ma Me’s brother, 
Maung Ba Tin. 

Ma Shwe Yin then sued the administrator ae 
ing the bulk of Win Pan’s estate as his “‘ eldest” 
widow. This. claim was opposed and the parties. 
went to trial on the issue-:—‘‘ Is the Plaintiff the. 
widew of the deceased Win -Pan?” The learned 
Judge on the Original Side (Rutledge, J.) found, inter 
alia, that the evidence as to any marriage ceremony 


-was unsatisfactory and unconvincing and dismissed. 


the appellant Ma Shwe Yin’s suit, whereupon Ma 
Shwe Vin preferred her appeal to the High Court. 

Tun Phroo—for the appellant. 

Burjorjee—for the respondent. 

The appeal was heard by a Divisional Bench 
(Heald and May Oung, JJ.) and the judgment of 
the Court was delivered by 


May OwunG, J.—I may say at once that I am in 
complete agreement with my learned brother who tried 
the case in his finding that ‘‘ the evidence as to any 
marriage ceremony is unsatisfactory and uncon- 
vincing.”’ Itis quite clear that there was no public 
giving and taking in marriage. But it is necessary to. 


(1) 5 L.B.R. 78, (2) 8 L.B.R. 1 (P.C.). | 
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examine all the circumstarices surrounding the 
relations which for some considerable period un- 
doubtedly subsisted between the plaintiff and Win 
Pan in order’to determine whether the union deve- 
loped into a regular one, such a connection as 
might fairly be described as lawful wedlock. It may 
be noted that the personal law of Shan Buddhist 
resident in Burma does not appear to be in any way 
different from that of Burman Buddhist, and there 
_ isno doubt that the ordinary Buddhist law applies 
to the case. Atthe same time, it appears from the 
evidence that Shan notions concerning sexual relation- 
ships are extremely lax and the term “maya’’ (wife) 
‘is indiscriminatély applied to woman kept as mere 
concubines as well as to those properly married. 
This latter fact is to some extent true even among 
Burmans, as pointed out by their Lordships of the 
Privy Council in Mi Me v. Mi Shwe Ma (1), but the 
Shan’ witnesses examined on this point go further. 
U Leik, who married Win Pan’s sister and who is 
held up to be the principal witness for the plaintiff, 
says of Win Pan:—“If he brings a woman to the 
house, she is his wife. A woman who lives with him 
must be his wife. Among Shans they do not keep 
concubines. That is not the custom. Wives could 
be as easily discarded as they are married.” In these 
circumstances, the evidence must be scrutinised with 
great caution. 

Win Pan was a wealthy man of amorous disposi- 
tion and his life, at any rate at Moulmein, was the 
reverse ofrespectable. He first formed a connection 
with one Ma Hnin Yi whom he openly visited. 
While this affair was in progress, he began relations 
with the plaintiff who was in very poor circumstances 
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and, with her, mother, eked outa slender. livelihood 


by. rolling cigars. After a time he brought her to 


his own house where ‘he lived - with . ‘his. mother), 
sister and brother- in-law. How long the plaintiff 
dwelt in that “house is not very clear; she herself 
“says four, five or .six years, but her witnesses do not 
Support ker ‘in this and the utmost that can be held 
in her favour is that the period was “over a year.” 
In the interim, Ma Hnin Yi went off with another 
man; although. there was no divorce of any kind 
between her and Win Pan. It is significant that she 
is described as* having been the “ wife” of Win Pan 


‘even by. plaintiff herself. Later on, Win Pan, while 


on a visit to Rangoon, met Ma Me, whose father 
(then dead) had’ been an Inspector of Police. and 
whose brother was a Sub-Inspector of Police. It 
appears that there was an elopement and Ma Me was 
at first made. to live at Thingangyun and Martaban ;_ 
but eventually she was taken to Win Pan’s house at 
Moulmein where she lived with him for two or three 
years. Before her arrival, the plaintiff had left the 
house. She tries to make out now that she did so 
of her own accord because she was angry over Win 
Pan’s amour with Ma Me, but in Exhibit 4 (her 
evidence in the letters case) she said :—“ Before 
he brought her to Moulmein, he asked me to go and 
stay with my mother, andI did so.’ In Exhibit C, 
her mother, Ma Nge, said:—‘‘She came back be- 
cause the man. was enjoying himself with other 
women and then she stayed with me for four or five 
years in the house which Win Pan had taken up 
for me.’ 

Itmay. be mentioned ‘here that Win Pan, even 
after Ma Me’s arrival and while she was with him 
at his house in Moulmein, contracted still another 
union with one Ma. Hta Me, who is described and 
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acknowledged by, the plaintiff as another * wife,” but 1933. 
who apparently never openly cohabited with him.. Ma ne 
'_.The evidence adduced by the plaintiff is in two %. 


‘parts—first, that relating to the period of her residence maT. = 


in Win Pan’s ‘house, and secondly,: that concerned ie Gane: 
with -her life between the date of her departure © 31° 
from that house and the date of Win Pan’s death. 

The fact that the plaintiff was, after a time,. taken 
‘by Win. Pan to his mother’s house’ and ‘therein 
allowed to live for a fairly long period is’ the most- 
important point in her favour. In the same house 
‘was Win Pan’s sister and: her husband U’ Leik, 
‘Ordinarily, in such circumstances, there. would be a 
‘strong presumption of marriage, but here it must be 
‘borne in mind that the people concerned. are, as 
calready stated, not strict in their ideas relating to the 
cohabitation of a. well-to-do man with a socially in- 
‘ferior woman. Win Pan, the youngest son. of the 
family, seems to have been a spoilt and pampered 
‘son, with no father or resident elder brother to 
‘check him. What appears to me to be of more 
‘importance is the plaintiff's mode of life during this 
‘period. Was her status in the house really that of 
a wife? 

The presumption. of marriage arising from co- 
‘habitation must rest on habitand repute, and in Ma 
Wun Di v. Ma Kin (2) it was laid down that the 
habit and repute which alone is effective is habit 
‘and repute of that particular status which, in the 
country in question, is lawful marriage. 

Now, according to the plaintiff herself, she took 
‘her meals with Win Pan in a separate room and not 
along with the other inmates. She had no share in 
this business and never went out in.answer to invita- 
tions sisal ee Win Pan. She apealis of being 

; (2) 4 L.B.R. 175 at.179 (P.C,), | 





348 


1923 
Ma SHWE 
Yin 
Vs. 
MAUNG BA 
TIN. 


May OUNG, 


INDIAN LAW REPORTS. [VoL. ] 


introduced to visitors as the wife of Win Pan and of 
herself visiting others in. Win Pan’s company, but 
none of these friends and acquaintances are called 
and plaintiff has forgotten their names. Itis a signifi- 
cant fact that of the numerous well-to-do and respect- 
able Shan residents of the quarter, a quarter mainly 
inhabited by Shan, not one is cited to depose totheir 
knowledge of the plaintiff's status. And,of the inmates. 
of the house, Ma Pai, the sister of Win Pan, has not 
been produced; the mother, Ma Nan, predeceased 
Win Pan. 

Ma Pai’s husband, U Leik, already referred to, 
supports the plaintiff's claim, but his evidence is 
weakened by his loose ideas regarding the status of 
marriage and by the fact that he is concerned in 
litigation against the defendant in. respect of Ma 
Nan’s estate which Win Pan had been administering. 
At any rate, beyond asserting that he and the others 
regarded the plaintiff as the wife of Win Pan (and 
he says the same of Ma Hnin Yi and Ma Hta Me), 
he does not contribute much that is substantial to 
the main question under discussion. He tries to go 
further than the plaintiff by stating that Win Pan 
and plaintiff at times attended the entertainments. 
But he disclaims all knowledge of plaintiff’s allega- 
‘ion that Win Pan built and dedicated a monastery. 

This building is however, spoken to by U Nanda, 
he monk who occupied it.: It was a temporary 
yamboo structure which, not long afterwards, gave 
lace to a substantial wooden kyaung put up by Ma 
Nu, another sister of Win Pan. Butthis witness, in 
his zeal for the plaintiff's cause, states that the bam- 
boo kyaung was built. by Win Pan and plaintiff—an 
allegation which the plaintitt herself does not make. 
His memory has played him false in other respects. 
For where the plaintiff contents herself witha general 
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statement that she went to pagodas and kyaungs 
with Win Pan, the witness tries to make out that 
the couple came to his monastery on every sabbath 
day. And he makes the extraordinary statement that 
he saw Win Pan, the plaintiff, and Ma Me, all living 
together in one house. 

Maung Phi, who-described himself as a half-Shan 
and a goldsmith, was Win Pan’s chauffeur and gene- 
ral factotum. He accords. Ma Hnin Yi the position 
of chief wife and places the plaintiff and Ma Hta 
. Me on the same level. It is obvious that very little 
reliance.can be placed on his views of the situation. 

Maung Noo, who claims to have been the half- 
brother of Win Pan, was examined asa witness for 
Ma Shwe Yin in the earlier proceedings, but was not 
to be found when plaintiff desired to call him in 
_the regular suit. He, however, appeared after the 
plaintiff nad closed her case, and was called by the 
Court. He says he did not form any opinion as to 
Plaintiff's status, in fact paid no attention to the 
point ; there is not much difference between a wife 
and a mistress. He proceeds :—‘‘The Shan word 
for a mistress is “maya-nge.” Alihough I lived 
with plaintiff in the pucca house for over a year, I 
cannot say if she was a wife. She must be “ maya- 
-nge” (mistress), I think.” His ideas generally ‘are 
not very lucid and he was guilty of several contra- 
dictions. I donot consider his evidence helpful to 
either side. 

The only other witness whose evidence it is 
necessary to consider is Ko Maung whose deposition 
in the latter case has been put in as Exhibit B. . 

He was anelder ofa quarter which was “two roads 
away” from Shansu, Win Pan’s quarter, which, 
according to him, has 40, 50 or 60 houses, and is a 
quarter of merchants. He himself was a petty trader 
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and he used to visit Win Pan’s house four or five 
times a year. In his view the: plaintiff was Win 
Pan’s wife, but this means no more than that he saw 
her in the house living with Win Pan. 

As to the paintiff’s life after she left the pucca. 
house, we have the outstanding fact that, although Win 
Pan was prossessed of several houses and gardens, 
the plaintiff had to go and reside with her mother in 


‘a small hired room. It was alleged that Win Pan 


himself took this:room on rent, but no evidence was 
produced in support. The plaintiff went back to her 


- former occupation of cigar roller and had for many 


years no share whatsoever in the luxury and comfort: 
enjoyed by Win Pan and Ma Me. [tis not improb- 
able that Win Pan, while on a visit to Moulmein 
from his new home in Rangoon, saw her occasionally 
and even gave her sums of money, but this does not: 
negative the idea of her being a mistress towards. 
whom Win Pan was kindly disposed. The plaintiff 
tries to make out that, even after she had left Win 
Pan’s house, she used to return and live there when- 
ever Ma Me was out of the way, and at’other times. 
paid visits. In this she is tally, Gsmteenisies by her 
witness Maung Phi who says:—“ Plaintiff after she — 
left the pucca building did not return to it—not even 
on 4 visit.” 

On the whole, I consider that the + pinta has. 
not succeeded in proving beyond doubt that she 
was the lawful wife of Win Pan. When proof of 
marriage depends, as it does in this case, wholly on. 
habit and repute, the conduct of the parties concerned. 


is of great importance. The alleged husband must 


be shown to have treated the alleged wife in a way 
which clearly and unmistakeably reveals:his intention 
to confer.on her the required status and the alleged 
wife mustbe: shown'to have. acted. all along in such a 
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manner that it “would be patent that she asserted 
that status. 

I-would hold that rhe necessary standard of enaae. 
has not been attained and would, therefore, confirm 
(though on different grounds) the decree appealed 
from, dismissing the appeal with costs. The appel- 
lant will be directed to pay the court fees on the 
memo. of appeal. 


HEALD, J.—I concur. . 





APPELLATE CIVIL. 


Before Sir Sydney Robinson, Kt., Chief Justice, and Mr, Justice Beasley. 


MA THIN MYAING. 
v . 
MAUNG GYI ann FIvE.* , 


Gift by a Bur mese E1:ddlist mother to three out of her five children of land by a 
deed of gift—Conditionthat the gift wastotake effecton her death—Appli- 
ability of Buddhist law—The Burma Laws Act (XII of 1989), section 13 
(1)—Gift without possession—Buddhist law and the Transfer of Property 
Act (IVof 1882), section 123—Evidence to show the conditionto which 

the gift is subject— Evidence Act (1 of 1872, section $2,previso 1. 


Where a.mother madea giftof land by a deed of sale to three out of her 
five children, subject toa condition that the gift was to take effect on her 
death, the parties being Buddhists, Meld that the facts and] circmrstances 
Surrounding the gift involved the decision cf a question regarding succession 
or inheritance and, the Buddhist law applied to the gift. 

Held further, that the gift in the present case was void, at it wasin 

effect. a disposition of property by a will, through under the guise Of a gift. 

Held also, that the provision of the Buddhist law that a gift must be 
completed by delivery of Possession is abrogated by section 123 of the 
Transfer.of Property Act. 

Held also, that an unregistered debaucent ixeeulea by the three children, 
after the deed of gift was executed by the mother, is relavent to explain 
the nature and character of the possession by the mother subsequent to 


the deed of gift; and further that evidence to show that the purported . 
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Outright gift was really subject toa condition is admissible under proviso 1 
section 92 of the Evidence Act, . ; 

N. Varada Pillai v. Jeevarathmammal, 231.C 901; Maung Pan Lv. 
Ma Kyi Nyo, 3. B LT. 197 ; Pan Nyan and others v. Hla Sein, .8 L'B.R. 1903 
Maung Ba Maung v. Maung Pyn, 40 1.C. 854—re ferred to and followed. 

Dharmodas Das v. Nistarini Dasi, 15 Cal. 446 ; Balbhadra v' Bhawani, 
34, Cal. 853 ;Bai Rambaiv. Bai Mani, 23 Bom. 234 ; Phul Chand v.Lakkhus 
25 All. 3585 P.M.PA.N, Annamalay Chetty v. Shaik Mohamed Ismail and 
others, 7 L.B.R. 123—vre/ferred to. 


The facts appear from the judgment of the Court. 

Giles—for the Appellant. The lower Court decided 
only that Burmese Buddhist law was applicable and 
had not been complied with. That law is not appli- 


cable to gifts to which section 123 of the Transfer 


of Property Act applies, and.it has been decided that 


possession is no longer required in gifts of immove- 


able property. The matter was treated by the lower 
Court as one of inheritance and so governed by 
Burmese Buddhist law. Authorities on this point 
indicate confusion, but none go so far as to lay down 
that a gift ten years ago by adonor still alive can be 
treated as a question of inheritance. , Every transfer 
of property affects estate left on death, but is not 
therefore a matter of inheritance. Burmese Buddhist 
law does not recognize wills ; but a Burmese Buddhist 
may do by other means what in other communities 
is generally accomplished by a will. The registered 
deed of gift must speak for itself; it states the gift 
is absolute; this cannot be contradicted by oral 
evidence or varied by subsequent document. Ba Chit’s 
name was added with donor’s knowledge and approval, 


he had admittedly no title to the land, therefore 


addition of hisname’ was not a material alteration, 
the deed remained a good gift by Ma Kyin, whose’ 
signature was duly attested. 


Paget—for the Respondents. The facts show that 
there has been a material alteration to the deed of 
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gift made without the knowledge of the donor and 
subsequent to its execution by her. It consists of the 
erasure of the name of her son Ba Chit as an attest- 
ing witness and its substitution as a donor jointly with 
his mother. The effect of an addition of a party is to 
alter the character of a document and the Calcutta High 
Court, following the English decisions, has decided 
that such alteration is material .and vitiates the docu- 
ment, see 33.Cal. 817. Moreover, even if the altera- 
tion is not material, there is no attestation to the 
signature of Ba Chit as an executant. Consequently 
there is no valid deed in accordance with the terms 


of section 123 of the Transfer of Property Act. Apart . 


from that, we say the deed must be set aside as it 
amounts to an attempt on the part of the mother to 
dispose of her property after her death. It contravenes 
the principle that a Burmese Buddhist may not 
dispose of his property in a manner calculated to 
defeat the ordinary rules of inheritance. The second 
deed, by which the donees agreed to allow the mother 
to remain in possession of the property until her 
death, may not be admissible in evidence for want of 
registration for the purpose of creating any interest 
in the property, but it is admissibie for the purpose 
of showing the character of the subsequent possession 
of the property retained by the mother, see 53 I.C. 
901. The facts clearly show that the mother intended 
to retain possession of this property until her death 
and that it was then to be divided among three 
only out of her five children and this, we submit, 
she could not do. : 


Ropinson, C.J.—The facts of this case are not in 
dispute. One Ma Kyin had five sons ; the eidest, Ba 
Thein, has taken his share as orassa and does not 
come intothiscase. The second son, Ba Chit managed 
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‘his mother’s properties, and she: gave him Rs. 1,000: 
in cash. The other three sons then demanded. that. 
they also should be given this amount. As she had. 
no money, and as she thought that, if she gave money 
to these younger sons, they might squander ‘it, she: 
decided to give them, in equal shares, a piece of land 
worth Rs. 3,000. According to her, she gave this.- 
land only subject to the condition that she was to 
continue. in possession and enjoy the rents and profits 
thereof during her life-time, and that. the. gift was. 
only to take effect after her death. It is said that the 


'.petition-writer who drew up the deed of gift advised 


her that this could not be done in the deed itself 
but only by a deed subsequently executed, which 
would refer to the deed of gift ; and that, consequently, 
she executed the deed of gift which forms the basis. 


of this case. Her signature was attested by four 


witnesses, included amongst whom was Ba Chit, her 
second son. On the way to the Registration Office, 
however, it was discovered that a portion of this land 
was entered in the Revenue Register in the joint 
names of Ma Kyin and Ba Chit; and, in order to 
prevent Ba Chit setting up any claim by reason of 
this fact at a later date, it was arranged that Ba Chit’s 
name should be entered in the deed asa donor; this 


was done, and he executed the deed which was then 


duly registered. Ba Chit’s execution, however, was not 
attested as required by section 123 of the Transfer of 
Property Act. Two days later,asecond deed was drawn 
up and executed, although execution by the appellant’s 
husband is denied, but it was never registered. 

It has been held that the principles of Burmese 
Buddhist law apply to the case, and-that,'as this gift 
was. merely .an attempt to evade the principles govern- 
ing inheritance under that law, and as it-amounts, in 
fact, to making a will, the gift is invalid. _ 
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The appellant is the widow of Maung Gale, one of 
the three doneés, who, a month after his marriage to 
her, became a rahan, and has since died, still a 
rahan. For the respondents, it is argued that the 
addition of Ba Chit's name after the execution of the 
deed by Ma Kyin, was a material alteration which 
vitiates the deed, and that, in addition, the absence 
of attestation of his execution renders the whole deed 
invalid. 

Reliance is placed on the fact that this dasa 
amounts to an atiempt to dispose of the property by 
will, and it is further urged that the donees never 
accepted: the gift, which is also for that reason 
invalid. 

The first point to be considered, and which was 
the only one argued for the appellant, is whether the 
principles of Buddhist law are to be applied to this 
case. I see-no reason whatever to doubt the evidence 
‘of Ma Kyin that it was never her intention to make 
a gift of this land to take effect at once, but that it 
was to take effect only after her death. Her evidence 
is strongly supported by the conduct of the parties. 
In the first place, there is no doubt that she wished 
this condition to be inserted in the deed, and that it 
was only the advice given her by the petition-writer 
which led to its not being so inserted. The docu- 
ment that was subsequently executed to carry out her 
wishes is not admissible in evidence for want of 
registration. so as to affect the land, But the fact that 
such a document was drawn up can be proved, and 
that fact is relevant to explain the nature and character 
of the possession held by Ma Kyin subsequent to the 
execution of the deed of gift. .The evidence would 
‘be relevant to show ‘that Ma Kyin. continued::in 
possession and to receive the rents of this’ land_ in 
her own right and not-as trustee forthe three donees, 
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1923 =N. Varada Pillai v. Jeevarathnammal. (1). It is 
abot admitted that the property remained in her possession, 
v. that she enjoyed the rents and profits of it, and that 
Mavxe GY. she is doing so still. A mutation of names was, it is 
aa Ha said, effected; but mutation would not grant title to 
the land, and it is quite in accordance with the 
possibility that this gift was only made subject to this 
condition. It seems clear that Ma Kyin never agreed 

and never meant by the execution of the document 

to make an out-and-out gift, absolute in its nature 

and intended to take effect at once. This evidence 
‘would not contravene the provisions of section 92 of 

the Evidence Act being admissible under the first 
proviso. 
Section 123 of the Transfer of Property Act 

applies. That section lays down the method by which 

it is essential that a gift of immoveable property 
should be carried into effect. So far as Ma Kyin was 
concerned, all its provisions were complied with. In 

my opinion, it is not necessary to decide what was 

the effect of the execution of this deed subsequently 

by Ba Chit. But, assuming for the present that he 

did comply with the requirements of section 123, it 
would be a valid gift, even though no possession was 

taken in. pursuance of it. It is true that Burmese 
Buddhist law requires possession to effectuate a gift, 

but, it is clear that, after section 123 of the Transfer 

of Property Act came into force, it is not necessary 

that a gift should be completed by delivery of posses- 

sion. Hindu Law also requires delivery of possession ; 

but it has been held that the rule as to possession 

has been abrogated by section 123, see Dharmodas 

Das v. Nistarini Dasi (2). This was followed in 
Balbhadra v. Bhowani (3); Bai Rambai v. Bai 


(1) $3 Lc. 901. (2) 15 Cal. 446. 
(3) 34 Cal, 853. 
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Mani (4), and in Phul Chand v. Lakkhu (5). So far, 
‘therefore, as thé form was concerned, this gift was 
complete, aid nothing further was required to make 
it effective. | 

It has been urged that there was no acceptance 
on the part of the donees, but, it is to be noted, that 
the provisions of section 122 of the Transfer of 
Property Act have not been extended and that they 
do not apply to this case. But even if they did, 
acceptance by the donees seems to be clearly proved 
by the fact that they went to the Registration Office to 
register the deed, and by the fact that steps were 
taken subsequently to effect the mutation of names in 
their favour. 

The next question to be considered is: What is 
the effect of the condition subject to which this gift 
was undoubtedly made? In ordinary cases coes this 
condition require a reference to Burmese Buddhist 
Jaw and a decision in accordance with that law? - In 
the ordinary case of a gift of immoveable property 
intended to take effect at once, in which the donees 
take possession and enjoy the rents and profits as 
‘owners by virtue of the gift, there can be no question 
that Burmese Buddhist law would not apply. But 
there is nothing in section 123 to show that any of 


the other provisions of Burmese ‘Buddhist law are inf 
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any way affected. Where the Court has to decide - 


any question regarding succession, inheritance, marriage, 
etc., the rule is that Buddhist law is to apply in 
cases: where the parties are Buddhists, except in so 
faras such law has by enactment been altered or 
abolished [section 13 (7) of the Burma Laws Act]. 
There may be cases where the facts and circumstances 
surrounding a gift necessitate the decision of a ques- 
tion regarding succession or inheritance, and when 
(4) 23 Bom. 234, (5) 25 All. 358, 
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that is: the case, futicss Buddhist law :must form. 
the tule of decision., There is nothing in - ‘section 123: 
to. abolish this provision of the Burma. Laws Act. 

A Burman Buddhist cannot dispose of his property: 
after his death by will, and no Burman Buddhist can, 
therefore, under the guise. of making..a. gift, be 
allowed,.in effect, to make ;a “will, ‘He: cannot set at 
naught the provisions of his personal law. as to the 
inheritance of his property after his death. Where, 


therefore, his act-~in making a gift,:owing to the. 


circumstances ‘under which itis made, or the conditions 


. attached thereto, are such as, to affect the succession. 


to, or inheritance of, his property after his death, 
Buddhist law must be resorted to; to afrive at -a 
decision as to whether his action can be maintained, 
or is invalid. 

_ We have been cioced to a series of decisions 
where this principle has been recognized. In M aung 
Pan U v. Ma Kyi. Nyo (6), it was pointed out that 
the application of Buddhist law depends on the 
circumstances of each case, and that, while there is 
nothing to prevent a man from making a gift to one 
or more of his children -in the presence of others, 
gifts made for the purpose of evading the ordinary 
rules of inheritance would be governed by Buddhist 
law. The same view was taken as _ regards 
Mohammedan law in the case. of P.M.P.AN. 
Annamalay Chetty v. Shaik Mohamed Ismail and 
others (7). In Pan Nyun and others v. Hla Sein (8), 
it was held that questions as to the. validity of 
shinbyu gifts are questions regarding a religious usage 


and have, therefore, to be decided according to the. 


Buddhist law. In Maung Ba Maung.v. Maung Pyu (9), 


it was held that where a gift involves question$ of 


(6) 3 B.L.T. 107. (3) 8 L.B.R 190, 
(7) 7.L BR. 123. ©) 40_1.C:854. ; 
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marriage, ‘succession, -inheritance,, -or religious usage, 


the Buddhist law will apply. 
There is thus. a long course. of déetsions taking 


the view that I have expressed above, and we have nat 


been referred to any authority holding the contrary 


view. If therefore, it-was the intention of Ma Kyin 
- to make a gift subject to the condition that it was 
only to take effect after her death, as. has been 
established in this case, both by direct evidence and 
‘by the conduct of the parties concerned, the question 
atisés.as to whether the inheritance to her estate will not 
be affected and whether or not this gift is valid or invalid 
as contravening the provisions of Buddhist law. The 


result is to alter the inheritance; in other words, in— 
“respect of this land, the inheritance will go to the. 


three donees which otherwise ought to go to them 
and Ba Chit in equal-shares. If the’ gift is to be 
' allowed to stand, the result will be to alter the rule 
laid down by Buddhist law as governing inheritance, 
That is clearly a question regarding inheritance, and 
Burmese Buddhist ° law must form the rule of 
decision. 

It is no argument to say ‘that this gift was made 
ten years ago, and thatany gift may. be said-to alter 
the amount of property to be divided after the 
donor's death. It is open to any Burman Buddhist 


to make a gift, or an alienation of some of his pro-. 


359 


1923; 


MA THIN. 
MYAING 


MAUNG GY, : 


RoBinson, . 
CJ. 


perty during his life-time ; but it is not open fo a- 


Burman Buddhist to make a will or a gift that would 
have the effect of disposing of his property after: his 
death, contrary to the terms of Buddhist Law as to 
inheritance. 

This being the case, {n my opinion the gift was 


invalid and cannot be enforced at the instance of the: 


appellant. It may be, although I do not decide this 


question, that the whole document was invalidated by. 
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of 1921 of the District Court, Pegn: 
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the alteration effected in it by the addition of a'second 
donor and by the absence of attestation of its execu- 
tion by him, But leaving that apart, the deed is, in 
my opnion, invalid as i acta the provisions of 
Buddhist Law. 

It was sought to be- araued that the appellant’s. . 
husband, having hecome a rahan, and having died 
still a rahan, lost all share in this gift, even if it was. 
valid. That plea was not raised in the pleadings, and, 
although it was set up in the grounds of appeal to. 
the lower Appellate Court, we could me allow it to: 
be raised in second appeal. 

In my opinion, therefore, tlie decision of the Court: 
below was correct and must be confirmed, and this. 
appeal dismissed with costs thoughout. 


BEASLEY, J.—I concur. 


————— 


APPELLATE CIVIL. 


Before Mr. Justice Heald and Mr. Justice Lentaigne. 


MAUNG LUN BYE 
oe 
MAUNG PO NYUN.* 


Civil Procedure Code (V of 1908), Order XXI, rules 43 and 78—A money decree 
' not a moveable property—Rule 53. read with rule 15 applicable to money 
decrees—An illegal act of the Court not cured by the laches of a party. 

A money decree is not “* moveable property ” within the meaning of Order 
XXI, rule 78, and that, when a money decree is attached, the procedure to be- 
followed in execution is that laid down in rule 53. 

Held, that a party is entitled to presume that the Court will proceed 
according to law, and that no default on his part could make legal an illegal 
act of the Court. _ : 

Held alsc, that a money decree cannot be sold in execution, 

Per Heatp, J— Even were it otherwise, it is obvious that a decree in: 
favour Of two persons, one of whom was not a judgment-debtor under the decree 


* Civil Miscellaneous Appeal No. 1229 of 1922 from Execution Case No. 57 
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in execution of which the decree proposed to be sold was attached, could not 


possibly be sold in entire disregard of the interests of the joint decree-holder- 

Jotindro Nath Chowdhry and another v. Dwarka Nath Dey, 20 Cal. 111; 
Gopal Narashet v. Joharimal Valad Jitaii, Dada Balshet vy. Joharimal Valad 
Jitaji, 16 Bom, 522; Tiruvengada Chari v. Vythilinga Pillai, 6 Mad, 418; 
Sultan Kuar v. Gulzari Lal, 2 All, 290—referred to and followed. 


The facts appear with sufficient detail for the pur- 


poses of this report from the judgment reported below. 


’ Bose—for Appellant. 
Ba Si—for Respondent. . 


HEALD, J.—In Suit No. 108 of 1919 of the Sub- 
divisional Court, Pegu, respondent and Mi'Dwe Byu, 
who seems to have been respondent's wife, obtained a 
money decree for Rs, 2,793-5-3 against Ma Thet and 
Ma. San: Kyi, the latter being liable only as heir and 

legal representative of her mother Ma E Kin. 
. In Suit No. 24 of 1919 of the District Court, Pegu, 
Ma Thet and Ma San Kyi, the latter again in the 
capacity of heir and legal répresentative of Ma E Kin, 
obtained a money decree for Rs. 6,358-6-0 against 
respondent alone. ae ; 

In Execution Case No. 57 of 1921 of the District 
Court, Pegu; Ma Thet and Ma San Kvi applied for 
attachment of the decree in Suit No. 108 in execution 
of their decree in Suit No. 24. The decree was 
attached, but instead of following the procedure laid 
down in Order 21, rule 53, read with Order 721, rule 
15, the Court called on respondent to show cause why 
the decree should not be sold by Court-auction. 

Respondent objected to the proposed salé and was 
given time to move the Chief Court to stay execution 
of the decree in Suit No. 24, but on the date fixed for 
the further hearing of the:application for execution, he 


was absent and the decree was ordered to be sold. It: 
was sold by auction and was bought by appellant for: 


Rs. 725.1: 
26 
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Respondent applied to have the sale set aside on 


ee Lun the ground that the sale of money decrees after attach- 


Miia Po 
Nyun. 


HEALD, J. 


ment in execution is contrary to law and that the sale 
was vitiated’ by various other irregularities. 

The Court set aside the sale on the around. 
that the procedure adopted by the Court was illegal, 
and that neither the decree-holder nor appellant 
could be allowed to take advantage of the Court’s 
mistake. 

~ Appellant now appeals against the order* setting 
aside the sale on the ground that no irregularity in 
publishing or conducting a sale of moveable property 
in execution can vitiate the sale, and the respondent’s 
only remedy was by way of a suit under Order 21, 
tule .78. He also claims that because respondent 
failed to appear on the date on which the decree 
was ordered to be sold, he was estopped from objecting 
to the sale. - 

It is clear that appellant has no case either on the 
merits or in Jaw. A money decree is not ‘‘ moveable 
property ’ within the meaning of Order 21, rule 78, 
vide tules 43 and 53. Rule 53 lays down the 
procedure to be followed in execution when money 
decree is attached and it has long been settled law 
that a money decree cannot be sold in execution (1). 
Even were it otherwise it is obvious that a decree, in 
favour of two persons, one of whom was not a judg- 
ment-debtor under the decree in execution of which 
the decree proposed to be sold was attached, could 
not possibly be sold in entire disregard of the interests 
of the joint decree-holder. As for respondent’s 
alleged laches and the supposed estoppel, respondent 
was entitled to presume that the Court would proceed 
according to law, and no default on his part could 
make the Court’s illegal act legal. 
~ (f) See 2 All. 2903.6 Mad. 418 ; 16 Bom. 522; 20 Cal. 111, _ 
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Appellant contends that he will be prejudiced if 
the sale is set aside because he. will lose the benefit of 
having bought for Rs. 725 a decree which, on the face 
of it, was worth nearly Rs. 3,000, but he forgets that 
the mere purchase of a decree even in cases where the 
purchase is legal does not entitle the purchaser to 
execute the decree without the sanction of the Court, 
and that that sanction would rightly be refused where 
it is clear that the sale of the decree was actually 
illegal. Appeliant has obviously no legal right to the 


decree... All that he can claim is restitution of his’ 


money and I notice that the Court has already ordered 
the money to be paid into Court. 

I see no reason to interfere, and I would dismiss 
the appeal with costs, Advocate’s fee to be three gold 
mohurs. 


LENTAIGNE, J.—I concur. 


APPELLATE CIVIL. 


Before Mr. Justice May Oung. 


MAUNG NO anp one 
v. 
MAUNG PO THEIN anD sIx OTHERS.* 


Res Judicata—Civil Procedure Code (V of 1908), section 11, Explanation IV— 
Decision in a former suit, necessarily inconsistent with the ground of 
defence that ought to have been raised, bars a fresh suit on. the same 
tssues—Court competent totry such subsequent suit or the suit in which 
such issue is subsequently raised—Buddhist law—The position of atet 
clildren, on the marriage of the surviving parent, in relation to the 
parental estate. ; ; : 4 








* Special Civil Second Appeal No, 154 of 1922 from the judgment and 
«decree of the Divisional Court of Bassein in Civil Appeal No. 95 of 1921. 
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Held; that where the decision in a former suit was necessarily inconsis~ 
tent with the ground of defence or attack, which should and might have been 
(but was not) raised in that suit, section 11, Code of Civil Procedure, operates. 
to bar anew suit onthe sameissues, _ : 

Held also, that the phrase, ‘in a Court competent to try such subse-. 
qu Ont suit or the suit in which such issue has been subsequently raised’” 
in section 11, Civil Prccedure Code, does not operate to permit a party. 
who has lost a suit in one Court to re-agitate the same case in a fresh 
suit, instituted in a higher Court, by the expedient of adding to the 


claim. 
An Orasa’s share of a quarter of the parental estate vests onthe death of 


one parent, 
The right of the eldest son to claim from his father a ganee share in 


the general joint estate on the latter’s marriage after the mother’s death is. 


» *notz vested one. 


Semble, any share that the Kanittha children may be entitled to (if at all 
they are entitled) on partition from their surviving parent on the latter’s 


re-marriage is not a vested one. : 
Mohin Chandra Sirkar vy, Avril Bhander. ‘Adhikary, (1909) 13 C.W.N 513 * 


Maung Fan On vy. Maung Tun Tha, (1921), 11, L.B.R. 292; Maung Setk. 
Kaung v. Maung Fo Ny-in, (1900) 1 L.B.R.. 23; "shwe Po v. Maung Bein, 
(1914) 8 L B.R. 15; Maung Ba Thaw v. Ma Hnit, 2 BL.J. 34—referred to: 


and followed. : 

One San Lin was married twice. By his. first 
wife, Ma Hnin Zi, he had eight children (the plain- 
tiffs), including one who died while this appeal was. 
pending. About seven years after Ma Hnin Zi’s 
death, San Lin married Ma Zan Bu. During this. 
second coverture he became indebted to the defend~ 
ants, and on his death, the latter sued his legal 
representatives and obtained a decree against them, 
In execution of this decree they attached a house,. 
a piece of garden land and a piece of paddy land 
all of which had ‘been acquired during San Lin’s 
first coverture.- The plaintiffs successfully applied for 
removal of the attachment on the first two items and 
the defendants thereupon, in Suit No. 226. of the 
Township Court of Myanaung, sued for a declaration 
of their right to attach the house and garden as 
belonging to San Lin. In that case, the present 
plaintiffs pleaded that when San Lin married a second 
time he made over ‘these two items to them as their... 
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share of their parent’s joint estate. They were unable, 
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however, to establish this:defence and the declaration Manne No: 
sought for was made. The house, garden and paddy Mavne Po 


Jand were next sold in execution and the defendants 
purchased them. 


The plaintiffs then instituted the present suit in” 


the Subdivisional Court, claiming a half share in all 
the property on the ground that on the re-marriage of 
San Lin they became entitled to half the joint. property 
of their parents. , ca 

The defendants pleaded (1) that the suit, so far 
as it concerned the house and garden was barred as 
being res judicata, and (2). that there was no sub- 
stance in the plaintiffs’ claim under the law of 
inheritance. ae 

The Subdivisional Court found both points in 
favour of the defendants.and dismissed the suit. In 
appeal the District Court took a contrary view and 
decreed the whole claim. Hence this second appeal. 

Sir Robert Giles—for appellants. 

_R. M. Sen—for respondents. 

After stating the facts as above, the judgment 
proceeds :— 

May Ounc, J.—As to the contention that the suit, 
in so far as the first two items of property are 
concerned, is res judicata, reliance is placed cn 
explanation IV of section 11, Code of Civil Procedure, 
which lays down that any matter which might and 
ought to have been made a ground of defence in the 
former suit shall be deemed to have been a matter 
directly and substantially in issue in such: suit. In 
Mohin Chandra Sirkar v. Aril Bhandher Adhikary(1), 


a Bench of the Calcutta High Court observed, ‘A. 


matter which ought to be raised but -which ‘as a 
(1) (1909) 13°C. W.N. 513 (515)." 


THEIN. 
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matter of fact is not raised in a suit cannot be decided 
in specific terms in that suit. But this fact cannot be 
fatal to the plea of res judicata, for in that case it is 
obvious that explanation II (of section 13 of the former 
Code) would be meaningless, We must take it there- 
fore that if the effect of the decision in a former suit 
is necessarily inconsistent with the defence that ought 
to have been raised but has not been raised that 
defence must under section'13 be deemed to have 
been finally decided against the person who ought to. 
have raised it.” | 

In the present case, it was open to the plaintiffs. 


in their defence in the former suit to claim, in the 
alternative, that they had a vested right in half the 


property in suit. They were content, however, to: 
plead a partition whereby they became owners of the 
whole. Inthe result their defence failed and it was held. 
that the property belonged to San Lin. This decision 
was, in my view, necessarily inconsistent with the 
alternative defence that might and ought to have been 
raised. 

The learned pleader for the plaintiffs urges, 
however, that the Township Court was not competent 
to try the present suit, since, owing to the addition 
of the paddy land, the value of the suit is beyond its 
pecuniary jurisdiction, and hence that section il 
cannot apply. If would follow from this argument 
that a party who has lost a suit in one Court may, 
by the simple expedient of adding to the claim, 
reagitate the same question in a fresh suit instituted 
ina higher Court. Obviously the Legislature could 
not have contemplated such an absurdity and I 
therefore hold that there is no substance in the 
contention. a 

_It is further urged that the plaintiffs were not 
litigating under the same title in both suits, that in 
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the former suit they were-appearing in their personal 
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capacity while in the latter they were claiming as Mauve No 
heirs. They were not, as a matter of fact, claiming irae ts 


as heirs of San Lin; in that case they would be 


THEIN. 


responsible for his debts and their cause of action sak ga 


would disappear. Their position is that, on.San Lin’s’ 


re-marriage, they became entitled, in their own right, 


io half the joint property of their parents. Hence this 


argument also fails. 

i hold therefore that the suit in respect of the 
house and the garden was barred under section 11 of 
the Code. 

As to the second point, the question resolves 


itself into this: Do atef children, on the re-marriage. 


of a surviving parent, acquire a vested interest in the 
parental estate? This question is subsidiary to the 
larger problem as to whether, where one of a Burman 
Buddhist couple has died and the survivor contracts 
a second marriage, the children other than the orasa or 
the eldest are entitled to claim partition of the letteipwa 
property of the survivor and the deceased parent. 
It is unnecessary, however, in view of the conclusion 
at which I have arrived, to decide the latter 
question. 

In the case before me, on the death of the mother, 
the eldest daughter, as orasa child, became entitled to 
quarter share of the parental estate and in Maung Pan 
On v. Maung Tun Tha (2) it was held that the orasa’s 
estate comes into existence as soon as the parent dies. 
In other words the orasa’s share vests at the moment 
of the parent’s death. 

It has not been contended that the first plaintiff, 
Maung Po Thein, the eldest son, is entitled, as such, 
io one-fourth of the general joint estate in conse- 
quence of his father’s re-marriage, as was held in 

(2) (1921) 11 L.B.R..292 
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Maung Seik ‘Kaung v. Maung Po Nyein (3). This 
decision was affirmed by a Full Bench of the Chief 
Court of Lower Burma in Shwe Po v. Maung Bein (4), 
but, in that case, it was specifically laid down that | 
the eldest son must claim. his quarter share within 
the period of limitation. Wartnoll, J., observed: (at 
pages 124-125) :—‘‘ He had the right to claim this. 
one-fourth share during the period allowed by the 


- law of limitation, and if during such period the 


respondents purchased the land from Maung Shwe 
Po (the father) they would take it subject to San E’s 
(the son’s)right to claim his share. j 

As Maung San E had allowed the period. of units 
ation to pass, he could not claim his oné-fourth share 
and so it became irrecoverable and lapsed in his 
father’s estate.’ He could claim nothing further until 
his father died and then he would claim not as an 
heir entitled to inherit any portion of the estate 


consequent on his mother’ s death, but as an heir to 


his father’s estate.” I am in complete agreement with 


_this statement of the law and it foliows, in my view, 


that the right of the eldest son to claim a quarter 
share from his father on the latter’s re-marriage after 
the mother’s death is not a vested one. The same 
view would apply to the claim, if any, of the Kanit- 
tha children. ‘There is nothing in the Dhammathats 


to justify the assumption that the children in such a 


case are bound to be content with a portion only of 
their parents’ joint estate, as-would be the case if 
their right were a vested one. They may elect to 
throw in their lot with the new family and wait till 


their own parent's death in order to reap the benefit 
of any possible increase in the family fortune. Should 


they do so: they would in. any case be entitled to 


three-fourths of, their. own parent’s payin as against 


(3) (1900) 1L.B.R.23, «| (4) (1914) 8 L.BIR. 15, 
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the step-parent and would also share in the after- 
acquired property. 

Assuming thérefore, that the Kanittha children are 
entitled to claim partition from there surviving parent 
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on the latter’s re-marriage, I hold that their right is May Soa, 


nota vested one and that, if they fail to. exercise it 
before the death of that, parent as has happened in 
the present case, the right lapses. And, as shown 
above, the same applies tothe right of the eldest 
son. 

As regards the right of the dldest dotanten Ma 
Hme Bu, she had a vested share as. regards one- 
fourth of the property, and this she is entice to 
recover out of the paddy land. © 

I accept the appeal, and, in modification of ‘the 
decree of the lower Appellate Court, grant Ma Hme 
Bu a decree in respect of one-fourth of the joint 


estate of her parents. The value of her share is: 


Rs.. 275 and she will be entitled to recover this 
either in mbney. or by actual division of the paddy 
land, as she may choose. The defendants will pay 
costs. on Rs. 275 in all Courts, but will be entitled 
to recover from the remaining plaintiffs their pro- 
portionate costs throughout. | 

Since writing tne above judgment, I have dis- 
covered the case of Maung Ba Thaw v. Ma Hnit (5) 
in which Maung Kin, J., held that a suit was res 
judicata on facts similar to those arising in this case. 

7 (5)°2 B.L.J..34. 
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MA HLA U 
v. 


MAUNG SHWE YIN anpD ongE.* 


' 

Buddhist law—Orasa daughter—Her right to one quarter share—Separate 
living and non-assumption of the duties of her deceased mother not: 
sufficient to disqualify, 

Held, that the eldest daughter. on the death of the mother, was not. 


- disentitled to her share as orasa by reason only of the fact that she lived: 


separately from her father and that she never assumed the duties of her 


\ deceased mother in the family. 


Maung Sin v. Mrs. Kirkwood, 1) L.B.R. 241; Kinwun Mingyi’s Digest 
Vol. I—referred to. 


The facts appear for the purposes of this report. 
from the judgment. 


Ba Thein—for the Appellant. 
Kyaw Din—for the Respondents. 


May Ounc, J.—This was a claim by an eldest 
daughter to a quarter share of the general joint estate 
of her parents on the death of the mother. Ii was 
decreed by the Court of First Instance but, on 
appeal, the learned Judge, while accepting the 
proposition that an eldest daughter, if competent, is, 
in such circumstances, entitled to claim a quarter 
share, held that the plaintiff. was, by reason of 
separate residence and failure to perform the duties. 
required of her, incompetent, and therefore reversed 
the decree. The plaintiff now appeals and Counsel. 
have been heard on the point taken by the lower 
Appellate Court. 


* Special Civil Second Appeal No. 208 of 1922 against the decree of the: 
Divisional Court, Bassein, in Civil Appeal No. 18 of 1922. 
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The ‘appellant, at the time of her mother’s death, 
had been married for twenty-seven years. During the 
first two years of her married life she continued to 
live with her parents; she then moved to a house 
near by and lived there for twenty years; finally she 
went to reside at another village, and a year later 
her mother died. At that time the youngest child 
of the family, Po Sa, was about twenty-three years 
old. 
-. The status and rights of an orasa child were fully 
' discussed by a Full Bench of the Chief Court of 
Lower Burma in Maung Sin v. Mrs. Kirkwood (1), and 
it may now be taken as settled law that, while on the 
death of the father the eldest son succeeds an orasa, 
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on the death of the mother the eldest daughter - 


enjoys the same privilege. The rules regarding 
competency are not so definite; the orasa must be 
legitimate and must have attained the age of majority ; 
possibly there must be no physical or moral incapa- 
city. Conjoint residence is also demanded by some 
Dhammathats: vide those set forth in sections 36, 
37, 40 and 41 of the Digest, Volume I. It is 
noticeable, however, that the Manukye does not 
appear in any of these sections. No doubt, in its 
origin, the rules regarding the orasa’s one-fourth 
depended to some extent on his or her residence 
with the family and performance of the duties of the 
deceased parent, but this requisite seems to have 
been dropped in most of the latest Dhammathats. 
At any rate, the modern disregard of separate 
residence as a disqualification for inheritance in the 
case of blood relatives is, in my view, a circumstance 
which applies to the ciaim of the orasa no less than 
to those of the children on the death of both 
parents. nee 


~ (1) 41: L.B.R.. 241. 
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I therefore hold that the appellant was not. 


MaHtaU disentitled to her share as orasz by reason only of 
MauneSuwe the facts that she lived separately from her father 


YIN. 
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and that she never assumed the duties of her 


May Ouns, deceased mother in the family. The decree of the 


1923 


June 15. 


lower Appellate Court is reversed and that of the 


‘Subdivisional Court restored with costs throughout. 
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VALAB DAS AND ONE 


v. 
MAUNG BA THAN.* 


JIVANDAS SAVCHAND 


v. 
MAUNG BA THAN. 


Revision of Small Cause Court's order for Siotention—Cobained Pro cedure 
Code, sections 439, 470—Provincial Small Causes Court Act, section 
25—Iujustice, a ground for revision. 

Heid, that where a Court of Smiall, Cause has taken action under 
‘section 476, Criminal Proceclure Code, applications for reviSion of the order 
will lie only under section 25 of the Provincial Small Cause Court Act and 
that the Revisional Court cannot act under section 439, Criminal Procedure 
Code. 

Held also, that it is not necessa-y that the opinion, as to the 
desirability of prosecuting the offender, should be formed by the Judge 
during the progress of the actu2l case in which the offence is committed. 

Held further, that where there is no reasonable probability of the 
conviction of the accused, the evidence in the course of enquiry being - 
evenly balanced in weakness, it would be an injustice to allow proceed- 
ings to take their course and the accused to stand their trial; and that 
such an injustice would be a groand for revisionary interferenc: by the 
High Court. 


'* Semble:—-The term “ sanction” is not applicable when ‘action has been 


taken under section 476, Criminal Procedure Code. 





* Civil Revisions Nos. 238 and’ 239 of 1922 against the order of the 
Small Cause Court of Rangoon in Civil Miscellaneous No. 524 of 1922. 


Vor. I] . RANGOON SERIES. 


Awadk Behari Lal v. Emperor, 50 1.C. 162; Emperor vy Har Prasad 
Das, 40 Cal. 477; San Gaing v. King-Emperor, 4 L.B.R. 339; The 
Poona City Municipality v. Ramji Ragunath, 21 Bom. 250—referred to and 


followed. 
Begu Singh v. Emperor, 34 Cal. 551; Girwa Prasad v. King-Emperor, 


6 A.L.J. 392 ; Inre Lakshmidas Lalj1, 32 Bom, 184—referred to. 


On the 10th July 1922, one Jivandas Savchand 
filed a suit against one Maung Ba Saing for the 
recovery of Rs. 120 due for house rent for the 


months of May and June 1922. The defendant’s 
address was given in the plaint as 3-5, 52nd Street, 


Rangoon. The first summons was returned unserved 


with the report that the defendant could not be. 


found. 

On the 22nd July 1922, the plaintiff filed an 
application supported by an affidavit sworn by the 
appellant Valab Das for the correction of the defendant’s 


_ mame to Maung Ba Than.’ The application was, 
granted and the name of the defendant corrected as. 


prayed for. The summons issued on the same date 
- was returned with the sworn affidavit of the process- 
server and the identifier Changu Panday to the effect 


that Maung Ba Than refused to accept it when. 


tendered and that the summons was thereupon posted 
to the outer door of the house mentioned above, 
The Court held the service good and an ex-parte 
decree was passed against Maung Ba Than on the 
3rd August 1922. 

On the 14th August 1922, the decree-holder 


applied for execution of the decree by issue of.a. 


prohibitory order to the Commissioner of Pegu 
Division, in whose office the judgment-debtor was 
reported to be working to withhold -and remit to the 
Court a moiety of the salary of the judgment-debtor 


until the realisation of the amount. The order was: 


returned by the Commissioner with the remark that 


Maung’ Ba Than denied owing that amount to the 


373 


1923 


— 


VALAB DAs 


Ue 
Maune Ba 
THAN 
AND 
JIVANDAS 
SAVCHAND: 


Uv. 
MAuNG Ba 
THAN. 


374 


1923 


VaLaB Das 


v. 
MAUNG Ba 
TuAN 
AND 
JIVANDAS 
SaVCHAND 


bv. 
Maune Ba 
THAN, 


INDIAN ‘LAW REPORTS. [Von I 


decree-holder. The Court sent the order back to the 
Commissioner and the Commissioner returned it again 
with the remarks that he proposed to address the 
Chief Court, as. he felt that Maung Ba Than’s 
version was correct. ; . 

On the 30th August 1922, Maung Ba Than filed 
an application supported by an affidavit praying for 
the setting aside of the prohibitory order and the 
ex-parte decree ; and later a demi-official letter was 
also received by the Chief Judge of the Small Cause 
Courtfrom the Registrar of the Chief Court, forwarding 


‘a copy of a letter from the Commissioner, Pegu 


Division, accompanied by a statement on oath of 
Maung Ba Than. The Judge then took action under 
section 476, Criminal Procedure Code, and called 
upon Maung Ba Than, Jivandas Savchand, Valab Das 
and Changu Panday to show cause why any of them - 


‘should not be prosecuted for making false affidavits, 


it being apparent that some of them at least must 
have deliberately made false statements in their 
affidavits for the purpose of contradicting each other. 
After a preliminary enquiry the learned third Judge of 
the Small Cause Court ordered that Jivandas Savchand, 
Valab: Das .and.Changu Panday do stand their trial 
for perjury. 
And it was for the revision of this order, that the 
petitioners came up to the High Court. 
- Sir Robert Giles (with him Cowasjee and Rahman) 


.—for the Petitioners. This is a very peculiar case ; 


there were no proceedings before the Chief Court 
subsisting when the Registrar drew the attention of 
the Judge of the Small Cause Court to this matter. 
The Chief Court had only ministerial control over the 
Small Cause Court and that control should not 
be exercised to apply to the judicial action of a 
Judge. In this case the letter from the Chief Court 
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fettered the Judge, and the order of the Judge can- 
not be said to be the result of an unfettered judicial 
discretion of the Court. The order was most 
irregular in that in one single enquiry the question 
as to the desirability of prosecuting all the parties 
was considered. In this case, the enquiry made by 
the Judge of the lower Court was not against the 
petitioners alone but also against the respondent. 
There is no precedent for such a course. It is an 
admitted fact, that some one called Ba Than rented 
a room in my client’s house and that the room was 
occupied by some Burmése woman, The receipt for 
the deposit and the bills were made out in the name 
of Ba Saing, as the petitioners believed the person 
renting the house was Ba Saing. No rent was paid 
and so suit was filed against Ba Saing. Later the 
_plaint was altered in accordance with actual facts 
because it was soon discovered that the proper name 
was Ba. Than, as is apparent from the evidence of 


two women called by the respondent, and also that - 


this Ba Than was said to be a clerk in a Govern- 


ment office. The statements made by Ba Than are. 


contradictory and his witnesses are not very respect- 
able and worthy of credit. At the worst, the 
evidence for the petitioners was equally good. 
Besides, the evidence does not disclose any wilful 
perjury; the circumstances warrant an inference 
that if there was any mistake in the statements of 
the petitioners they were labouring under an honest 
misapprehension of facts. In this case there is no 
likelihood of the petitioners being convicted on the 
evidence and they should not be made to stand 
their trial under such circumstances. Even if there 
is reason to believe that perjury has been committed, 
it is seldom desirable to prosecute for perjury ; 
especially so when there is no chance of a conviction. 
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In such a case it: is an injustice to the accused. 
A Civil Court’s order made under section 476, 
Criminal Procedure Code, can be revised. The 


‘present petition is made not on the merits alone but 


also because the Judge obeyed the orders of an 
executive officer. It was an irregular exercise of 
jurisdiction. -The Judge acted only because orders 
were given to him; he did not form any opinion as 


_ to the desirability or otherwise of proceeding under 


the section, till he received the orders. of the Chief 
Court, which left him no unfettered discretion. Please 


“see 6 A.L.J. 392; 34 Cal. 551; 31 Mad. 440. The 


Judge never first decided whether an enquiry was 
desirable. - 
Chari—for the Respondent. The letter from the 
Registrar, Chief Court did not fetter the Judge’s ° 
judicial discretion. It merely directed the Judge to 
enquire and find out the truth. Section 439, 
Criminal Procedure Code, has no application here. — 
The High Court can only interfere under section 25, 
Provincial Small Cause Court Act, 40, Cal. 477 (F.B.). 
The High Court may differ on facts from the lower 
Court but should not. interfere. ‘Inquiry as to which 
of the several persons and which of the two sides 
are guilty is wrong, but section 476, Criminal 
Procedure Code, is very wide in its provisions. 
Correctly, separate proceedings should have followed ; 
but all ‘the parties knew what was the matter in 
question and no substantial injustice has been done 
by this irregularity. If ‘Ba Than had taken the 
house to keep his mistress there, he would not have 
given only an incorrect name. He would also have 
givena wrong designation. All that happened here was 
some one did go as Ba Saing and rent the house. 
He never gave his designation. The petitioners 
enquired from the women and.found out wrongly. 
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To substantiate this incorrect information, the 


petitioners made false affidavits. Shwe Way, .an 
admittedly respectable person, who had seen the 


supposed Ba Than was not called by the petitioners, 


though they chose to call less respectable witnesses. 
The fact that Ma Ma went to a lawyer’s office with 
the respondent very strongiy supports the respondent’s 
case. If a cast-off mistress, she would be against 
Ba Than. Moreover, to see if there is a strong 
probability of conviction, the High Court would have 
to go into the facts. An enquiry under section 476, 
Criminal Procedure Code, is not intended to be 
exhaustive ; and what evidence there is in this 
enquiry justifies the finding of the lower Court ; and 
_ afinding based on evidence should not be disturbed 
> in revision, — ; 


ee - Duckworth, J.—These two cases, Civil Revisions 
- 238 and 239 of 1922, have been heard together, and 
I shall deal with them both in this order. 
The facts have been very fuily set out by the 
learned third Judge of the Small Cause Court, Rangoon 
~and I need not go into them again. 
These applications can only lie:under section 25 


of the Provincial Small Cause Courts Act. The case. 


of San Gaing v. King-Emperor (1) and the Full 
Bench case of Emperor v. Har Prasad Das (2) 
are adequate authorities that, where a Civil Court 
has taken action under section 476, Criminal 
Procedure Code the Revisionial Court cannot act 
under section 439, Criminal Procedure Code. Unless, 
therefore, grounds for revision of the orders of the 
learned third Judge of the Small Cause Court have 
been established-under section 25 of the Provincial 
Small Cause Courts Act, this Court has no power to 


a ey 


(1) 4 LB-R. 339. (2) 40 Cal. 377. 


27 





377 


1923 


—_ 


VALAB Das. 


U 
MAunG Ba 
THAN 
AND 
Jivanpas 
SAvcHAND: 


v. 
Matune Ba 
THAN. 


378 
1923 
VaLtaB Das 


v. 
Maune Ba 
THaNn 
AND 

JIVANDAS 
SAVCHAND. 


a. , 
MAuUNG BA 
THAN 


DucKWORTH, 
J. 


INDIAN LAW REPORTS. [Vou I 


interfere. The High Court’s powers under this 
section have been clearly set out in the case of 
The Poona City Municipality v. Ramji Ragunath (3) 
in which Farren, C.J., and Parsons, J., held. inter alia, 
that an error of law or procedure. in the Small 
Cause Court coniers jurisdiction upon.the High Court 
to exercise the power committed to it by section 


25 of the Provincial Small Cause Courts Act ; but that 


the powers so conferred are purely discretionary, 
and there is nothing in the nature of an appeal 
either on law or fact. The Court should only inter- 
fere to remedy injustice, and, where substantial justice 
has been done, it will not interfere, though the 
Small Cause Court may technically. have erred. At 
the same time it was held, after comparing section 
622 (now 115), Civil Procedure Code, with section 
25 of the Small Cause Courts Act, that the latter 
was of the widest ‘scope, in conferring- discretion: 
upon ‘the. High Court, in contradistinction to the 


‘narrow terms of section 622, Civil Procedure Code. 


Learned Counsel jor the applicants has animad- 
verted strongly upon the demi-official letter dated 14ih 
September 1922 from the Registrar of the Chief 
Court to the Chief Judge of the Small Cause Court, 
asserting that this letter was of such a nature as to 
force the hands of the third Judge, when forwarded 
to him by the Chief Judge, and to ieave him no judi- 
cial discretion. I donot agree. That letter directed 
nothing more than that an inquiry should be held, 
and it added that, if it appeared that anyone had 
comimitted perjury, steps should be taken to have him 
prosecuted. That was all. Except thatit directed an 


‘inquiry, it in no other way forced the hands of the 


third Judge nor laid down what procedure he was: to 
adopt. In’ my opinion the facts, as stated by the 
(3) 21 Bom. 250. 
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Commissioner of .Pegu and Maung Ba Than to the 
Chief Court, warranted this. letter, which merely 
brought to the Small Cause Court’s notice that there 
might have been perjury committed in the suit. It is 
argued by learned counsel for the applicants that an 
ex-parte decree had been passed and that the pro- 
ceedings in question were over and that the mere faci 
“that Ba Than had applied for removal of the attach- 
meut order on his salary, and io set aside the ex-parte 
decree, did not cuntinue the said suit. The alleged 
offences of the three applicants were committed before 
the third Judge in the course of a judicial. proceeding, 
and they were brought to his notice by. the Chief 
Court’s. letter during subsequent execution and 
miscellaneous proceedings after that proceeding was 
concluded. The Judge did not in fact hold an 
inquiry owing to his own opinion and clearly he had 
no opinion on the matier until the inquiry was con- 
cluded. It is therefore contended that what was 
done, did not comply with the provisions or intention 
of that section 476, Criminal Procedure Code, which 
lays down that when a Court is ‘ of the opinion that 
there is ground for inquiring into any offence referred 
to in section 195 and committed before it or brought 
under its notice in the course of a judicial proceeding, 
such Court, after making any preliminary inquiry that 
may be necessary, may send the case for inquiry,” 
etc. This clearly snows that the Court must have 
formed its own opinion before taking action. .I agree 
with the opinion of Geidt, J., in the Full Bench case 
of Begu Singh v. Emperor (4), where he states that the 
terms of section 476, Criminal Procedure Code, indicate 
that the desirability of prosecuting the offender must 
be present to the mind of the Court during the 
proceedings in the. course of which’ the offence was 


(4) 34 Cal. 551 at pages 560-562. 
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committed, or brough toits notice. But Ido not agree 
with the meaning he puts upon it that, unless it is 
during the progress of the actual case in which the 
offence is committed that this opinion is formed, no 
presecution can be ordered under section 476, Criminal 
Procedure Code. The fallacy-of this argument has 
been pointed out in the case of In re Lakshmidas 
Lalji (5) and in the very clearly argued case of 
Girwa Prasad v. King-Emperor (6). The contentions 
of Geidt, J., in Begu Singh’s case even as qualified 


- by him on page 562 of the decision, would preclude a 


Court from::taking action, where in a subsequent 


judicial proceeding any such an offence is brought to 
its notice, and it forms an opinion that there are 
grounds for ordering a prosecution. Clearly here it 
was inthe course of a judicial proceeding (i.e. when 
Ba Than had moved the Court to cancel the pro- 
hibitory order and to set aside the ew-parle decree), - 
that. the alleged commission of the offences in question 
was brought to the Judge’s notice, and, after a pre- 
liminary inquiry, he formed his opinion that prose- 
cutions were called for. Inthe case of Girwa Prasad 
on page 399 the passage ‘‘ a judicial proceeding was in 
full course. before him. In the course of it it was 
brought to his notice that an offence had been com- 
mitted, and he then. and there held an inquiry into 
that offence, and followed it up until he passed his 
order’’ very aptly fits the present case. In the 
Allahabad case the offences were committed in suits 
filed at two different places, whilst the ‘ judicial pro- 
ceedings ’’ in question were execution proceedings 
transferred to the Munsiff’s Court at Havali. A casual: 
witness brought the offences to the Munsiff’s notice, 
His subsequent actions under section 476, Criminal 
Procedure Code, were held to be good. In my opinion 


(5) 32 Bom. 184. (6) 6 All. L.J. 392. 
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the Judges in Begu Singh’s case did not attach 
sufficient weight to the words “brought to its notice” 
in section 476, Criminal Procedure Code. It is not 
suggested that an Appellate or Revisional Court would 
not have jurisdiction to act under section 476, 
Ciiminal Procedure Code, in the case of appeals or 
revisions actually before it. 

In the case of Awadh Behari Lal v. Emperor (7), 
it was indicated that the test was whether the Court 
purporting to order a- prosecution under section 476, 
Criminal Procedure Code, did so after forming its 
own opinion. This was what occurred here. I 
therefore do not consider that the proceedings of the 
learned judge of the Small Cause Court were illegal 
or without jurisdiction, or that he did not form his 
own opinion on the evidence. 

Incidentally he was in error.in using the word 

‘sanction’. when complaining as to the offences 
which he considered had been committed by the 
three applicants. Section 195, Criminal Procedure 
Code, deals with “ sanctions” whereas section 476 does 
not. This however was merely a terminological error, 
and is of no importance. As to the merits it is a 
well-established principal of law that, under section 
25 of the Provincial Small Cause Courts Act, -the 
High Court will not interfere on findings of fact when 
the Judge has decided them on evidence, and there 
is evidence to support the said findings. The learned 
Judge in this instance came to all his findings on 
evidence. Prima facie then there are no valid 
reasons of fact, for the interference of this Court on 
revision. But it is urged that the facts even as 
stated by the learned Judge after full enquiry, clearly 
indicate that there is no reasonable probability of 


(7) 50 1.C, 162, 
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these three applicants being convicted by any 
Criminal Court. It is therefore argued that this Court 
should use its wide discretion in setting aside the 
orders of the learned third Judge. This objection 
was taken before Jwala Prasad, J., in the case of 
Awadh Behari Lai v. Emperor, alrcady reierred to, 
on page 164 of the report, and he disallowed it, but 
there no less than two Courts had decided that the 
satisfaction petition was a forgery, and there «as 
evidence to this effect. Here matters are different. 
The question arises not under section 115, Civil 
Procedure Code, but under section 25, Provincial 
Small Cause Courts Act, and there is not before the 
Court the judicial opinions of 1 District and a 
Munsiff's Court as to the credibility of affidavit and 
evidence. 

In my opinion, the evidence adduced was so 
evenly balanced in weakness—on the one hand that 
this Ba Than was the lessee of the room, on the 
other that it was another Ba Than— That unless, which 
is not alleged, there was a considerable amount of 
further evidence affirming that the lessee was .not 
this Ba Than, the prospects of the conviction of the 
three applicants would be slender indeed. - The 
learned third Judge stated that there were many 
discrepancies in the statements of the parties and 
their witnesses. The evidence of Ma Ma and Daw 
Kyok that the lessee was not this Ba Than is little 
if anything better than the evidence to the contrary 
of Thein Maung and Maung Thein Pe, whom the 
learned Judge did not believe, and his order shows 
that he had a very poor opinion of the statements of. 
the two women, who are not of a respectable class. 
I am convinced that it would be an injustice, on such 
evidence to allow proceedings to take their course, 


‘ and the applicants to stand their trials on the charges 
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named, inasmuch as there would be no reasonable 
probability of their conviction. 

I feel that I must comment adversely on the action 
of the Commissioner of Pegu in refusing to act on 
the two prohibitory orders of the Small Cause Court 


in the case of one of his clerks, and in communicating, - 


as he did, direct with the Chief Court, instead of 
directing his clerk, aggrieved and wronged, to take 
such ordinary legal and remedial steps as the case 
which he set up warranted. 

There having been, in my view of the case, an 
injustice committed, the order of the lower Court 
sending the proceedings to. the District Magistrate, 
Rangoon, for the prosecution of the three applicants 
Jivandas Savchand, Valab Das, and Changu Panday, 
under section 200, 193, and 193, Indian Penal Code, is 
sét aside. 

The matter being of a criminal nature, I make 
no order as to costs. 
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ORIGINAL CIVIL. 


Before Mr. Justice Beasley. 


RE MOOLLA DAWOOD COTTON MANU- 
FACTURING COMPANY, LIMITED.* 


Company Law—Winding up under orders of the Court—Examination under 
section 195, the Indian Companies Act (VII of 1913)—Locus standi of the 
petitioning-credilor at the examimation—Discretion of the Court, whin 
excrcised, to permit a petitoning-ceditor to &e present. : 

An examination under section 195 of the Indian Companies Act is a- 
private one; and no pa one ar can, «S of right, claim to be 
present. $ : 

Held that, even if the Court possessed a discretion tc permit a petition- 
ing creditor to be persent et such private examination, it would be only on 
\ery rare occasion, if at all; that the direction should be exercised. 

Fer BEASLEY, J.—‘‘ The examination by the Oth.ial Liquidator under 
section 195 is a private On-, as has often been emphasised with regard to the 
corresponding sections or section in the English Acts, and it would be an 
invasion of his privacy if petitioning-crediturs and others were allowed to 
attend, particularly so when the petitioning-creditor, who seeks to altend, is 
engaged in litigation with the Company in liquidation. I think it would te an 
exceecingly dangerous precedent to’create and Iam not disposed to create a 
precedent on the facts in the case.” : 


This was an application ma ae by J. & F. Gohan 
& Co. at whose instance as creditors, orders had 
been obtained for the winding up of the Moolla 
Dawood Cotton Manufacturing Company, Limited, 
under the directions of the Court. In the course of 
the liquidation, at the request of the Official Liquidator, ° 
one of the Directors of the Company in Liquidation 
was to be examined under section 195 of the Indian 
Companies Act. The applicants were at the time 
actively engaged in litigation with the Company in 
liquidation and they applied to the Court for permission 
which would enable them to attend the said examin- 
ation. It was admitted on their behalf that the 
examination in question was necessarily a private one 
and that they could not claim to attend it as of right, 





* Civil Miscellaneous Application No, 214 of 1919. 
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but it was submitted that the matter was one in 
which the Court possessed a discretion to permit. The 
application was opposed by the Company in liquida- 
tion, but by the Official Liquidator, who was also 
represented at the hearing, it was neither supported 
nor opposed. , 

~ McDonnell—for the Petitioners. There is no 
‘Chief Court rule upon this section, but the section is 
in terms substantially the same as section 115 of the 
English Act of 1862 and section 174 of the Act of 
1908. Rule 5 under the English Act states that 
the examination may be conducted in Court or in 
Chambers as the Court shall think fit. In (1877) 6 
Ch. Div. 109, the Liquidator objected to the presence 
of a certain person and the Court held he was: not 
entitled to be present, but principally upon the ground 
that the office of the examination was not a public 
Court. In (1877) 19 Ch.D. 11, the Headnote points 
- out that the examination is as a gereral rule entrusted 
to the Liquidator. It was held that the Court had 
the discretion of granting permission in particular 
cases. If the examination was permitted to a creditor 
the Judge should point out the extents and limits 
of that examination. This is an exceptional case as 
both the liquidator and the contributor were allowed 
to examine the witness. In (1887) 25 Ch.D. 400, it 
was held that the creditors have not a general right 
to attend the examination, but that it was a matter 
for the Court’s discretion ; it was also held that this 
examination was not a proceeding within the meaning 
of rule 60 of the general orders under the Act of 
1862 which allows any creditor to attend proceedings 
before the Judge. ‘I have not been able to get hold 
of this rule, but it appears to be exactly similar to 
tule 89 of the Chief Court. Presumably therefore 
rule 89 will not confer upon a creditor the right to 
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attend the examination. In (1877) 27 Ch.D. 515, 


- the same points were decided. In 10 Times L.R. 371, 


after certain officers had objected to being publicly 
examined under rule 8, a consent order was made 
allowing them to be examined under section 115. In 
(1889) 1 Ch.D. 73, the Registrar who was conduct- 
ing the examination exacted from a third party an 
undertaking not,to disclose any information acquired. 
The result appears to be that the matter is one on 
which the Court may exercise its discretion, but 
we admit that it is the practice of the English 
Courts usually to conduct the examination in private 
as the examination is solely for the purpose of 
enabling the Liquidator to ascertain what evidence 
there is. 
Sir Robert Giles—for the Company. The examin- 
ation provided for by section 195 of the Indian 
Companies Act is a private inquiry for the purpose of 
eliciting information as distinguished from'the public 


inquiry provided for by section 196 when a charge of 


fraud has been formulated by the Liquidator. All. 
the authorities emphasise this privacy the record of 
examination need not be placed upon the proceedings, _ 
and notes taken by the witness or counsel’ must not 
be taken away. If the Liquidator refuses to act, the 
Court can entrust the enquiry to a creditor, but no case 
is reported in which a creditor was allowed to attend 


‘an inquiry held by the Liquidator. It is urged that ” 


the applicants’ object is merely to assist the Liquid- 
ator, but he does not ask for any sucnassistance. The 
parties are bitterly hostile and the Applicants’ claim 
as a creditor may be challenged as a result of this 
inquiry. It is not a case in which any discretion the 
Court may have should be exercised. 

Keith—for the Official Liquidator, neither sup- 
ported nor contested the petition. 
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BEASLEY, J.—This is an application by Messrs, 
Graham & Co. for leave to take part in the examin- 
ation of Mr. Mucky Moolla Dawood, one of the 
directors of the Moolla Dawood Cotton Manufacturing 
Company, Limited, being wound up by this Court. 
Mr. Mucky Moolla Dawood’s examination is undef 


section 195, Indian Companies Act. Messrs. Graham _ 


& Co. are a petitioning-creditor for a very large sum 


and are really the only petitioning-creditor. I do not | 


propose to enter upon the history of the litigation 
which has been or is at present being carried on 
between Messrs. Graham & Co. and the Company, 
now in liquidation, because ! do not think that it can 
really affect the merits of this application. 

It is alleged by Messrs. Graham & Co. that a sum 
of 4 70,000 odd was paid to the company in respect 


of their Cotton Account and it is said that, instead . 


of this sum being applied to the Cotton Account, it 
was applied wrongly to the Rice Account, or in some 
other way misapplied and that it is of the greatest 
importance that the way in which the £70,000 has 
been dealt with by the Company should be ascer- 
tained. 

‘Having read the affidavit of the Official Liquidator 
there are certainly doappear to be very strong grounds 
for saying that a thorough investigation is necessary 
into the affairs of the company, particularly so with 
regard to the & 70,000, andit is with this object in 
view that the Official Liquidator has directed Mr. 
Mucky Moolla Dawood to attend for examination 
under section 195, Indian Companies Act. He is a 
director of the company and is therefore a pérson 
who ought, in the ordinary course of events, to be 
the fountain from which some very useful information 
will flow. Messrs. Graham & Co. say that they ought 
to be allowed to attend the examination because 
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in the previous litigation known as the Rice Case 
they have gained information which will be most 
useful to the Official Liquidator in his examination. 
They say that the Official Liquidator cannot possibly, 
without assistance, get the information which he 
desires. They ask that they may be there merely for 
the purpose of assisting the Official Liquidator. They 
do not claim to be present as of right, but they say 
that the Court has a discretion in the matter and 
can, in its discretion, allow a creditor to be present 
at the examination. Several English authorities were ~ 
cited by M..McDonnell in order to show that the 
Court has this discretion. Clearly the Court has a 
discretion where the Liquidator refuses to act or 
where he has not the means to act, then the Court 
can give the conduct of the examination to a petition- 
ing-creditor, and I think it may be said also that the 
Court has a discretion to allow a creditor to attend 
even where the Official Liquidator has the conduct 
of the examination; but I do not propose to decide’ 
that question on this application, because, in my view 
even if the Court has that discretion, it ought not to 
be exercised except in very extreme cases, and I do 
not consider that this is a case of that character. The 
examination under section 195 is a private one, as 
has often been emphasised with regard to the corre-— 
sponding sections or section in the English Acts, and 
it would be an invasion of his privacy if petitioning- 
creditors and others were allowed to attend, parti- 
cularly so when the petitioning-creditor; who seeks © 
to attend, is engaged in litigation with the company 
in liquidation. I think it would be an exceedingly 
dangerous precedent to create and I am not disposed to 
create a precedent on the facts in this case. Moreover, 
no cases were cited where the Court did exercise. 
its discretion—even if it possessed a discretion— 
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and thereforeI have nothing to guide me as to what 
are reasonble facts justifying the exercise of the 
discretion, and, from the absence of any case in 
which the discretion was exercised, I think I can infer 
that its discretion has never, or very rarely, been 
exercised. Beyond being able to give the Official 
Liquidator:some assistance in the examination, I do 
not understand Mr. McDonnell to say that the attend- 
ance of the petitioning-creditor would serve any 
useful purpose whatsoever to the examination at any 
-rate. The Official Liquidator neither supports nor 
opposes this application but, in may view, he is per- 
fectly capable of conducting the examination in. the 
manner most suitable for ascertaining the whereabouts 
of the £70,000 in question. He has the importance 
of that question fully in his mind, and I have no 
reason to doubt that, should he find himself, confronted 
with any difficulty, he will ask for and obtain the 
necessary assistance. . 

The application will accordingly be dismissed 
with costs. 
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APPELLATE CRIMINAL. 
Before Cir Syduey Robinson, Kt., Chief Justice and Mr. J ustice Duckworth, 


MAUNG GYI AND Two OTHERS 
i v. 
KING-EMPEROR,* 


Penal Code (Act XLV of 1860), section 34—A finding that the offence actually 
committed was likely to occur not sufficient—Necessity to prove that the 
common intention was to commit the offence actually comm itted—Nature of 
proof of common intention—Undesirability of a sentence of 
transportation—Section 59, Indian Penal Code. 

Held, that itis not sufficient for joint responsibility for an offence under © 
section 34 of the Indian Penal Code, that the offence actually-committed was 
likely to occur as a result of the several pe-sons acting together ; but that the 
existence Of 9 common intentiun being the sole test of joint responsibility, it 
must be proved what the co.nmon intentin was andit must also be proved 
that the common act for which the accused were to be made responsible was 
acted in furtherance of that common intention. 

Per Curiam : ‘' It is of course but ra:ely that there could be direct evidence 
of a common intention which must be jndged and decided by a consid: ration of 
allthe facts proved and the circumstances surrounding the casv.’’. 

Pey Curiam: ‘‘ We would, however, cull the attention of the learned 
Sessions Judge to the undesirability of passing a senten.e of transportation, and 
also point out that the miannerin which he has dene so, itis notin accordance 
with the rule in Tha Zan v. Crown (1 L.B.R. 292). He should heve passed a 
sentence of transportation under the provisions of section 59, India? 
Penal Cade. ”’ ; 3 : ? 

Po Sei: v. King-Emperor, | L.B R. 233—dissented fram. 

Nga Tun Baw and Nga Paw V. Kiug-Emperor, 1 U.B.R. (1907-03), Penal 
Code 5; Dharam Raj Vv. King-Emperor, 7 A.W,N. 236; Tha Zan v. Crown 
1L.B.R. 292; Queen-Entpress v. Duma Baidia, 19 Mad. 483—referred to. ; 

Shwe On and others v. King-Emperer, 10 L.B.R:177—a pproved. 


The facts appear in the judgment of the Court. 
Bomanji—for the Appellants. 
Shaw, Assistant GoverUment Advocate—for the 
Crown. | 
RoBinson, C.J., anD Ducxworru, J.—On the 6th 
of November last there was a pweinthe east village 
of Kyauksayitkon. A number of persons belonging 











Crimzinal Revision No. 97A of 1923 arising ort of Crimiial Appzal No. 
182 of 1923 from the order of the Sessions Judge, Yameéthin, in S-sions trial 


No. 6 of 1923. z 


Vou. I] -RANGOON SERIES. 


to the west village went to see the pwe. There was 
_afeud between these two branches of the village. After 
watching the pwe for a short time the west villagers 
in a body left. This seems to- have been taken as 
an affront by the: villagers of.the east village. They 
were stopped at the gate of the village and a crowd 
collected round them ; they were finally told to leave, 
but the gate was not opened for them. After get- 
ting out they. were told not to come again, where- 
upon a boy amongst the west villagers called out 
that they would come if there was music. Then 
some one from amongst the east villagers called out 
that. they should be beaten, the west villagers ran 
away followed by number of men of the east village 
armed with sticks. The deceased was caught and 
- beaten by three men who are said to be the three 
appellants. Deceased received the blow on the top 
of the head which caused a severe fracture in the 
base of -his skull. He received another blow on the 
forehead, and, according to the evidence, the three 
appellanis, one after the other, then gave more blows. 
This appears clearly to be an exaggeration as only two 
- injuries were found on the body. The blows 
received resulted in a fracture of the vault of the 
- skull and also the base of the skull and caused 
death, The learned Sessions Judge held that it was 
impossible to say which of the assailants struck the 
fatal blow, but he found that all three were acting in 
prosecution of a common intention to cause grievous 
hurt, and he sentenced each of the. three appellants 
to seven years’ transportation. At the hearing of 
the appeal our brother May Oung found that the 
authorities of this Court were conflicting as to the 
true: interpretation of section 34.of the Indian Penal 
Code, and he, being of opinion that the matter should 
_ be considered, and being of opinion that it should 
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MARNe GY of murder, took action on the revision side, and the 
Kine: appeal was transferred, and it and the revision .were 
EMPEROR. 
—— _ heard by a Bench. 
as tas We have carefully considered the evidence for the 


edey 


Ducxworts, Prosecution, The three witnesses who were running. 
J. away with the deceased pursued by the east villagers - 
have given evidence. Tun Myat deposes that he was 
running close to the deceaSed, that they were ‘over- 
taken by the three appellants who struck the deceased. 
He ran to one side and hid behind the bush, and from 
there he saw one of the accused strike him again 
and then saw all three of them strike one after the 
other. There is either a contradiction or a mistake 
in the record, apparently the latter, as to which of, 
the accused it was who struck the first blow. In 
one part of his statement he says that Maung Maung 
gave the first blow to Po Thon on the head and the 
latter fellon his haunches. In cross examination he 
says, “As I turned round to look at..the east 
villagers who were pursuing us, ] saw Maung Gyi 
strike Po Thon on the: forehead first.” .The other 
two men were. ahead. Tha Chein said he heard the 
sound of some one being beaten, he and Po Hte 
fan and hid. under a ‘bush, from there he saw the 
appellants striking Po Thon, who was then prostrate, 
The other rman Po Hte says the same and says that 
he saw Maurg Gyi strike him on. the forehead with 
a stick, and Po Thon fell. Another witness San Mya 
says that he hid in a jowar field near the scene of 
the assault, and he saw Maung Gyi hit Po Thon on 
the head with a stick, Po Thon fell, when Po Maung 
struck him on the head, then Po Tin struck Po 
Thon; then the three men beat one after the 
another. Tun Myat went out to help Po Thon, and 
accused advanced to strike him, but he told them 
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not to do it as it was only himself (it appears that 
he has a crippled hand), and that the accused then 
went away. The deceased was helped to the village, 
and a report was at once made to the thugyi 
against, the three appellants. The thugyi alleges 
that Po Tin had been seen to throw his stick into 
' the jowar field, and it was then recovered from there 
and taken possession of. The following morning 
‘two sticks were picked up near the scene of the 
assault. It is; however, by no means certain that 
the Exhibit sticks were ones actually used by the 
accused. The headman sent a villager off to the 
police-station: to make report without telling him 
exactly what he was to report in the First Informa- 
tion Report. The report does not specify who the 
assailants were, but mentions that Tun Myat had 
stated that the saw Maung Gyi and Po Maung each 
having a stick near their village gate. After con- 
' sidering this evidence we are of opinion that there 


is no reasonable doubt that the three appellants were . 


‘the’ assailants of the deceased. There is no question 
that a number of villagers’ of the east village did 
pursue those of the west. village. There is no doubt 
that the deceased was overtaken and beaten and we 


can find no adequate reason to suppose that the 


three eye-witnesses .could not see, and did not 
recognize, who the assailants were .They knew them 
very well, some frorn their childhood. “There was a 
bright moon on the night in question and they were 
not far off. There is no reason why, being ina 
position to see who the real assailants were, they 
should have let them off and falsely named the 


three appellants. That they did name them im-: 


mediately is proved. They were arrested without 
delay and considering all the circumstances, we are of 
opinion that it is established that the three appellants 
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ran after the west villagers, caught up to Po Thon 
and beat him with sticks. Having regard to the 
discrepancy or the mistake. on the record with 
reference to Tun Myat’s evidence, we are unable to. 
hold it proved which of the appellants inflicted the: 
fatal blow. Under these . circumstances, it is not 
possible to convict any of them of the offence of 
murder, and the rule in revision will be discharged. 

As to what offence the three appellants should 
properly be convicted of, necessitates a consideration 
of .the bearing of section 34 of the Indian Penal 
Code. The scope of this section was considered in 
the case of Po Sein v.. King-Emperor (1). The 
facts were almost exactly the same as the facts 
of the present case, and it was held that the section 
was framed to meet the case in which it may be 
difficult to distinguish between the acts of individual 
members of a party or to prove exactly what part 
was taken by each of them; it was held that there- 
fore each of the appellants. was responsible for the 
fatal blow. The correctness of that decision was 
doubted by the learned Judicial Commissioner in 
Nga Tun Baw and Nga Paw vy. King-Emperor (2). 
He was of opinion that the decision in Po Sein’s 
case. failed to give due weight to the necessary 
condition that the common.intention must cover the 
act done, and:he followed the decision in the Queen- 
Empress v. Duma Baidya (3). Po Sein’s case was 
again considered. by a Bench of this Court in Si we 
On and others v. King-Emperor (4). Sir Daniel . 
Twomey, C.J., says that it may be doubted whether 
the judgmentsin Po Sein’s case express correctly 
the effect of section 34, Indian Penal Code. Those 
judgments appeared to him not to lay sufficient stress 
on the factor of common intention. He quotes — 


(1) L.B.R. 233. ~(2)-i U.B-R. (1907-09), Penal Code, 5. 
(3) 19 Mad. 483, (4) 10°L.B.R. 117, 
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Duma Baidya's case with approval and lays down, 
“ It is essential, in a case of this kind where a criminal 
act or series of acts.is done by several persons 
in combination, to consider first the common 
intention, and secondly, the individual intention Of 
each of the accused as disclosed by the circum- 
stances.” We agree with the view of the law 
as enunciated in Shwe On’s case.. The essential 
difference between sections 34 and i49 of the 
Indian Penal Code is pointed out by Mahmood, J., in 
the case of Dharam Raj v. King Emperor (5), and 
it is important to bear in mind the distinction 
between the common intention referred toin the former 
section and the commen object referred to in the latter 
section. Where section 34 has to be applied, it 
must be shown that the criminal act for which the 
accused are to be made responsible was committed 
in furtherance of their common intention. The 
words ‘“ when a criminal act is done in furtherance 
of the common intention Of all ’’ mean, that all the 
persons charged must have consented to and contem- 
plated the commission of the particular crime com- 
mitted. The existence of a common intention is the 
sole test of joint responsibility, and what the common 
intention is, must be proved. Ii is of course but 
rarely that there could be direct evidence of a 
common intention which must be judged- and 
decided by a consideration of all the facts proved, 
and the circumstances surrounding the case. It is 
not sufficient to say that such and such an act was 
likely to occur, but it must be found on a considera- 
tion of all the circumstances available, what the 
common intention. was.. Fnithe preseni case we have 
the. facts that the east villagers surrounded the west 
villagers, that they had fancied they had received an 
2 : (5) 7 A.W.N. 236, Aa 
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insult by their behaviour in abruptly leaving the pwe 
‘so..seon after they had arrived, that there was ill- 


feeling between. the two branches of the village, and 
that there is evidence that the west villagers were 


‘told ‘to clear out and not to come again, that when 


the boy shouted ‘that they would come if there was 
music, slicks and stones were thrown at them 
by the east villagers, that then. some one else (it is 
suggested it was the local headman) called out to 
beat the fellows, and that the east villagers then ran 
after the west villagers armed with sticks clearly with 


\ the intention of beating him. We have, moreover, 


the fact in addition to those already enumerated that 
two blows at any rate were struck both at the head, 
both according to the medical evidence amounting, 
to grievous hurt ; and bearing in mind the definition 
of grievous hurt, and the excitement under which 
the appellants were labouring, it is impossible not to 
hold that the prominent intention was to do nothing 
else than to cause grievous hurt or injuries which they 
knew likely to cause grievous hurt. ‘Therefore we must 
hold that the common intention of the three appellants | 
was to cause grievous hurt, and that the first two 
who actually caused grievous hurt, and also Po Tin 
who participated in the assault, are guilty of an 
offence punishable under section 325, Indian Penal 
Code. The appeal therefore fails!tand the convic- 


tions and sentences willbe confirmed. The rule issued 


is discharged. We would, however, call the attention 
of the learned Sessions Judge to the undesirability of 
passing a sentence of transportation, and also point out 


‘that the manner in which he has done so, is notin 


accordance with the rulesin Tha Zanv. Crown (6). He 
should have passed a sentence of transportation under 
the provisions. of section 59, Indian Penal Code. 

(6) 1 L.B.R. 292. 
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APPELLATE CRIMINAL. 


Before Mr. Justice-May Oung. 


MAUNG PO LU 
v 
KING-EM PEROR.* 


Cheating—Promissory-note given for money advanced to buy paddy—No proof 
of false representation—No attempt lo abscond—Sect ton 420, Indian Penaj 
Code (Act XLV of 1860). 

The accused, who was the complainant's paddy-broker’ and regular 
paddy-supplier. ttok from them advances for the purchase of paddy and 
gave promissory-notes for the advances in question. From time to time he 
had supplied paddy the total quantity of which, however, had not been suffi- 
cient to satisfy all the advances. He last obtained an advance of Rs. 4,000 
when there was already due to the complainants a large sum on the previous 
advances, but only. supplied a further small lot of paddy valued at Rs. 800 
and was in consequence prosecuted in respect of this last advance. 

Held, that the facts did not warrant the inference that the accused, at 
the time of obtaining the advance, had no intention of performing his 
Promise and that, in the absence of the proof of any representation at the 
time on the part of the accused, which he knew or had reason to believe 
to be false, there was no offence of cheating ccommitted, 


Po You v. Messrs. Mohr Brothers & Co., Lid.,6 L.B.R. *38—distinguished, 


The appellant, having been convicted and sentenced 
by the Western Subdivisional Magistrate of Rangoon 
under section 420 of the Indian Penal Code to suffer 
one year’s rigorous imprisonment, appealed to the 
High Court. 

The facts in the case found by the Court were 
the following :— 

On the 12th January 1922, the appellant, Po Lu 
entered into an agreement with the Ellerman Rice 
Mills, Burma, Limited, to work for the firm as paddy 


broker for the year 1922. The Company agreed to. 


take all good paddy supplied by the broker and “to 





Criminal Appeal Ne. 330 of 1923 from the order of the Western Stb- 


divisional Magistrate of Rangoon, .dated the 10th day of April 1923 in 


Criminal Regular-Trial No. 1433 of 1923. 
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pay for the paddy’ measured at the same rate they 
are paying for the like paddy on the day it is meas- 
ured, provided only that Ellerman Rice Mills, Burma, 
Limited, are in the market for paddy or are prepared 
to buy paddyat the prices ruling at any given time.’’ 
The next clause reads :—“ If, however, Ellerman Rice. 
Mills, Burma, Limited, are not in the market for paddy 
or are not prepared to pay the current prices, then 
he is at liberty to sell the paddy he secures to any 
other party.” . ‘These stipulations clearly mean thatthe 
Company was not bound:at any time to ‘accept paddy 


‘that might be brought down by the broker, who, in 


case of refusal, would have to. dispose of the grain 
as best he could, suffering the loss, if any, on the 
transaction. ae 
From January to June the Company, on’ sixteen 
occasions, advanced to the appellant sums of money 
ranging from one to ten thousand rupees, the total 
sum being Rs. 90,000. From February to June, the 


‘appellant, on nineteen occasions, supplied paddy to . 


the firm to the aggregate value of, roughly, Rs. 70,000, 
leaving a sum of a little over Rs. 20,000 still due by 
the broker to the Company. This is in accordance 
with the account filed by the complainant. 

Fhe last advance, a sum of Rs. 4,000, was made 
on the 8th June 1922, and. after that there was only 
ene occasion.on which paddy was supplied—a small. 
lot valued at Rs. 800. For the advance, the appel- 
lant, as was apparently the usage, signed a promissory’ 
note. It. was in connection with this last advance 
that the, present prosecution was instituted. 

’ The mill manager of the company stated that on 
the 8th June the appellant. came to see him and 
said :—“I have two boats loading at Hlegu and one 
at ‘Minywa. I want‘Rs. 4,000 to complete the pay- 


ments. There is about 4,500. baskets in these boats.” 
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He also said,—‘‘ There is another boat containing 
1,500 baskets on its way to the mill.” Believing 
these statements the manager gave the advance, but 
did not get more than 300 or 400 baskets which 
came inasampan. He therefore sent out his clerk, 
Tun U, to find out about the paddy, and, on receiv- 
ing his report, apparently came. to the conclusion 
that he had been swindled. Tun-U says thathe was 
sent out about the end of July 1922, and .made 
enquiries at Hlegu, Wanetkon and Minywa. At. each 


of these places he found one cargo boat.(which had. 


been lent to the appellant by the firm) but :no paddy, 
He went out again and this time met the accused 
who said “I have no paddy. and no money.” In 
cross-examination, he admitted. that some one told 
him that the paddy from the cargo boat .at Wanetkon: 
(which is about four miles from Hlegu) was in a 


sampan, that one Kyauk Ke told him that the appel-: 
lant had given an advance for his paddy and that. 
Kyauk Ke showed him some paddy in a !godown: 
In re-examination, he said that he thought :there were 


1,000 to 1,500 baskets of paddy in that godewn. 
Maung Pu—for the Appellant. 
‘May Ounc, J.—The appellant has been convicted 
and sentenced under section 420, Indian Penal Code, 


to suffer one year’s rigorous imprisonment. . The. 


learned Magistrate held that the decision in ‘Po Yon 
v. Messrs. mohr Brothers & Co., Ltd,. (1): was appli- 
cable. In that the case, the accused solda boat. load of 
paddy to the complainants at their mill through 
their broker, and then asked for: an advance. of 
Rs. 1,500 saying that he had two more boat-loads in 
the Kanaungto Creek (i.e. actually in or. very -near 
Rangoon) and that he would bring them to :the mill 


(1)6 L.BiR. 38:. 
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on the following day and would sell the paddy to 
complainants. The advance was given and the broker 
and the accused jointly executed a promissory-note 
in favour of the firm. The accused then absconded, . 
It was held by Ormond, J., that, though the first 
proviso to section 92 of the Evidencé Act was 
inapplicable, oral’ evidenee. of the false representation | 
was admissible, and the conviction for cheating was 
upheld. The judgment contains the following pas- 
sage (at page 40) :—“It is not sufficient to. prove 
that the accused. promised to bring paddy to the mill 
at some time or other and failed to do so; the prose- 
cution must show that the representation made by ~ 
the account was false, ie., that at the time. of making 
it he had no intention of carrying out the promise, 
The accused’s representation was that he had the 
two boat-loads of paddy then in the creek and that 
his intention was to bring that paddy to the mill the. 
next day.’ After receiving the Rs. 1,500 the accused - 
absconded;. I think it is legitimate to draw the - 
inference from those facts that the accused’s represen- 
tation was false ; and his defence is that he does not 
remember the teammadtion,” : 
_ Now, this was an imectadedl transaction and the. 
accused was'a stranger or casual supplier of paddy. 
And it was perhaps a: legitimate inference to draw, 
from the facts that the accused promptly absconded 
and from the ridiculous defence’ put forward, that 
the accused’s intention ab initio was to cheat the 
company. But the facts of the case before me are 
quite different ; here we have .a long series of mutual 
transactions between a milling firm and one of its 


own brokers. There was no question of his abscond- 


ing;: he did supply some paddy and the evidence 
of the clerk shows that. the appellant | had given at 
least one. person an advance (which means earnest- 


Vov. 1] RANGOON SERIES. 


money) for the purchase of paddy. No irresistible 
‘inference, therefore, arises and no attempt has been 
‘made to prove (e.g., by calling as witnesses persons 
who knew of the. appellant’s movements) that-he had 
‘deliberately made a false representation, knowing or 
having reason to believe it to be false, 

The appellant’s defence was that he had made 
‘payments of earnest-money, that some of these were 
forfeited because he could not obtain prompt advances 
‘from the firm, that whereas he asked for Rs. 8,000 
to meet his purchases he was given only Rs. 4,000, 
that one of the boats: laden with paddy was acciden- 


tally sunk, and that he did not say that one boat. 


was already on its way to the mill. There was 
“evidence as to the sinking of one of his boats and 
this is corroborated by the fact that the paddy 
brought to the mill in a sampan was -avet. There 
-was also evidence as to purchases by the appellant 
-and, what is’ of ‘more importance, there was an 
admission by the mill manager-that, in conséquence 
of the appellant’s frequent presence-at the mill, he 
had to rely on his district. buyers for “information 
-and so forth.” 

In these circumstances I must hold that the 
offence of cheating was not made out, and that there 
-was no Criminal liability. Apparently the complain- 
ants themselves did not think so.. After Tun U had 
been sent out to make enquiries and he had reported, 
the company, on the 15th August, sent a lawyer’s 
notice to the appellant calling upon him to pay the 
‘balance of Rs. 20,960 (this includes the Rs. 4,000) 
outstanding against him and warning him that unless 
he paid the amount within seven days, a suit would 
be filed against him without further notice. The 
complainants then waited for no less than foug 
months till the 16th December when the present 
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prosecution was instituted. This delay could not - have: 
been due to any need for making further enquiries. 


because the only witnesses called were the manager, 


the mill cashier and the clerk. 

’ In my opinion the prosecution was entirely mis- 
conceived, and I accordingly set aside the conviction 
and sentence. The bail bond'will be cancelled. 
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mitted to stand his trial under section 302 of the Indian Penal 
Code), andin additiun, the High Court takes seizin of the case 
under its Revisional Jurisdiction, the conviction for the lesser 
offence under section 304 of the Indian Penal Code can be 
converted into one under section 302 of the Indian Penal Code, 
and the. sentence can be enhanced accordingly under the 
combined provisions of sections 423 and 439 of the Criminal 
Procedure Coce. Bali Reddi v. King-Emperor, 37 ; Mad. 119; 
Bhola v. King-Emperor, 39 Punjab Reports (1904) 34: Haniid v. 
King-Emperor, 2 1.B.R. 63—followed, King-Emperor v. 
Shisdasshan Singh, 44 All, 232; Po Sing v. King-Emperor, 5 
L.B.R. 80—distin guished. 
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‘ORAL PARTITION OF IMMOVEABLE PROPERTY—Indian Evidence Act 
(I of 1872)—Relation of section 58 to sections 91 and 92— 
Suit against co-heirs for share in the corpus of inherit- 
ance—Suit for subsequent profits of the estate—Limitation 
Act (IX of 1908), First Schedule, Articles 120, 123, 142 
and 144. Where the defendants alleged that the plaintiff had 
executed certain deeds which were not registered and by which 
the inheritance of a common ancestor was partitioned, and the 
plaintiff in his pleadings adivitted the said allegation, eld that 
oral partition being periissible, section 58 of the Evidence Act 
made. evidence on this point unncessary and therefore the provi- 
sions of sections 91 and 92 of the Indian Evidence Act were not 
adverse to the defendants’ case, Held further that the approprii.te 
article for suits, instituted against co-heirs for a share in the 
corpus of an inheritance, was Article 123 of the Limitation Act. 
Held also that where a claim was made for profits of the estate, 
accruing after the death of the ancestor, the article of the 
Limitation Act applicable was Article 120. Maung Sin v. 
Mrs. Kirkwood, 11 L.B.R. 220; Anleathan v. Mi Tha Ta lL, 
P..L.B. 625; Maung Po Min v. U Shwe Tu, 2 L.B.R. 110— 
referred to P.K.AC.T. Chokalingam Chetty v. Yaung Ni (1912) 
6 L.B.R.170 ; dung Ge v. Ma Hla Win, P.J.L.B. 415; Ma Nyein 
Aungv. Ma So, P.J.L.B.530 ; Tun Tha v.Ma Thit,9 L.B.R.56(P.C.); 
Shirinbai v. Ratanb1i and Navajbai, 51 1.C. 209 ; Robert Watson 
& Co, Ltd. v. Ram Chand Dutt, 33 Cal. 799; Madar Sahib v. 
Kader Moideen Sahib, 39 Mad. 54—follomed. Nurdii Najbudin v. 
Lmray Bu, 22 Bom. L.R. 1429—dissented from, 
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iv INDEX 


PENAL CODE, ss, 302, 404 : See MURDER ove ae wee 
POWER OF HIGH COURT TO CONVERT CONVICTION ON A LESSER OFFENCE 
INTO ONE ON A MORE SERIOUS OFFENCE : See MURDER Ses 


RtGHT TO GET RID OF NATURAL DRAINAGE—Flood water due to the 
fault of the occupier on higher level—The right of an adjoining 
occupier on a lower level to raise high bunds to protect his own 
land. Where the presence of flood water on any land was due 
to the fault of the owner of the land, he has no right to drain the 
flood water from his land on to a neighbouring land on a lower 
level. Held also, that the owner of the adjoining land has the 
right to put up high bunds to protect his own land ; and that the 
owner of the land on the higher level cannot claim an injunction 
to restrain him from doing so upon the plea that his right to 
evacuate his normal drainage had been invaded, when it is clear 
that any such invasion was due to his fault. Sunkarappa 
Naicker v. Rani Nachiar, 15 M.L.J. 276—followed. 
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money) for the purchase of paddy. No irresistible 
inference, therefore, arises and no attempt has been 
made to prove (¢.g., by calling as witnesses persons 
who knew of the appellant’s movements) that he had 
deliberately made a false representation, knowing or 
having reason to believe it to be false. 

The. appellant’s defence was that he had made 
payments of earnest-money, that some of these were 
forfeited because he could not obtain prompt advances 
from the firm, that whereas he asked for Rs. 8,000 
to meet his purchases he was given only Rs. 4,000, 
that one of the boats laden’ with paddy was acciden- 
tally sunk, and that-he did not say that one boat 
was already on its way to the mill. There was 
evidence as to the sinking of one of his boats and 
this is corroborated by the fact that the paddy 
brought to the mill in a sampan was wet. There 
was also evidence as to purchases by the appellant 
and, what is of more importance, there was an 
admission by the mill manager that, in consequence 
of the appellant’s frequent presence at the mill, he 
had to rely on his district buyers for ‘ information 
‘and so forth.” s 

In these circumstance I must hold that the 
offence of cheating was not made cut, and that there 
was no criminal liability. Apparently the complain- 
ants themselves did. not think so. After Tun U had 
been sent out to make enquiries and he had reported, 
the company on the 15th August, sent a lawyer’s 
notice to the appellant calling upon him to pay the 
balance of Rs. 20,960 (this includes the Rs. 4,000) 
outstanding against him and warning him that unless 
he paid the amount within seven days, a suit would 
be filed against him without further notice. The 
complainants then waited: for no less than four 
months till the 16th December when the. present 


29 


401 


1923 
Maung Po 
Lu 
Uv. 
KING- . 
EMPEROR, 
May Oune, 
» 


EMPEROR, 


May Ounce, 
Nh 


1923 





May 14. 


INDIAN LAW: REPORTS. [Vou 1 


prosecution was instituted.. This delay could not have 
been due to any need for making further enquiries 
because the only witnesses called were the manager, 
the mill cashier and the clerk. 

In my opinion the prosecution was entirely mis- 
conceived, and I accordingly set aside the conviction 
and sentence. The bail bond will be cancelled. 


APPELLATE CIVIL. 
Before Sir Sydney Robinson, Kt, Chief Justice, and Mr. Jus'* 


H. G. HOOSEIN 
O 
ASHA BIBI anp onkg.* 


Limitation Act (1X of 1908), section 14. 


‘Ina previous suit for dissolution of partnership and accounts, the plaintiffs 
had claimed that the death of A had not determined a partnership that had 
existed between A and two others, but that the same had been contiuued in spite . 
of A’s'death. The suit was dismissed and the plaintiffs thereupon instituted - 
their present suit in which they claimed that on <A’s death, B his son had 
enteredinto partnership with the surviving partners and was up to the date of 
his own déath entitled to the same share in the business that his father had . 
they also claimed that for purposes cf limitation they were entitled'to excludg 
the time that was taken up in the prosecution of the former suit. 

Held, on the facts, that the provisions of section 14, the Indian Limitation 
Act, did not apply to the case and that the time during which the previous’ 
litigation had been prosecuted could not be excluded. 


_ "The facts appear wih sufficient detail from the 
judgment of the High Court reported below. 

Das—for the Appellant. 

Chari—for the Respondents. © 


Rosinson,. -C.J., AND» HEALD, J.—A partnership 
existed. between Hashim Goolam Hoosein, Mahomed 
Salay Madani.and one H. E. Bham. H. E. Bham 


* Civil First Appeal No. 143 of 1921 against the judgment and decree of 
the District Court of Amherst passed in Civil Regular No 118 of 1919, 
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died on the 29th March 1913. .Letters-of-administra- 
tion to his estate were taden out by his widow, Asha 
Bibi, and his son,. A. H. Bham, and in C.R. No. 121 
of 1914 these two. persons, as administratrix and 
administrator to the estate of H. E. Bham, sued Hashim 
Goolam Hoosein and Mahomed Salay Madani for 
dissolution of partnership and for accounts and other 
reliefs. The allegations of the. two plaintiffs in that 
suit were that the partnership had not been determined 
by the death of H. E. Bham, as the other two partn 
took his son, A. H. Bham, into the partnership 
his father’s place, writing their consent thereto 
the back of the deed of partnership. The allegation 
the plaint was that. partnership continued in spite 
the death of H. E. Bham. During the course of 1 
proceedings A. H. Bham died, but the suit 
-continued, his mother, wife and children being broug 
.on the record as his legal representatives. This Cou 
on.appeal, held that the partnership terminated on t 
death of H. E. Bham, and directed that accounts shou 
be taken up to that date. The claim of the administ 
tors to an account for a longer period was, therefo: 
dismissed. | 
The present suit is filed by Asha Bibi as admin: 
tratrix:to the estate of A. H. Bham. She-sets out t 
same facts and asks for a declaration that A. H: Bha 
was entitled to same share in-the business as his fath 
had had as from the 29th March 1913, the date-« 
which his father died, up to the 27th March 1916, tl 
date on which A. H’ Bham died. The suit was n 
instituted until the 12th December 1919 and is; ther 
fore, clearly barred. by time. For the respondent 
however, it is urged that the suit falls within tl 
purview of section 14-of the Limitation Act, and th 
limitation was suspended while the previous litigatic 
was. taking place. We have heard counsel -on- th 


1923 
H. G. 
HOOsEIN 
oe 


AsHA Bist. 


Roginson, 
C.F, 


. AND 
HEALD, J. 


404 


1923 


H.C. 
HOOSEIN 


uw 
ASHA BIBI. 


ROBINSON, 
CJ, 
AND 

HFaLp, J. 


INDIAN LAW REPORTS, __.[VoL.] 


question of limitation, by arrangement as if itis decided 
in favour of the appellant, it would be unnecessary to 
consider the ather questions arising in the case. 

It will be seen that in the former suit Asha Bibi 
sued as administratrix to the estate of H. E. Bham. 
In the present case she is suing in a different capacity, 
namely, as administratrix to the estate of A. H. Bham, 
She claimed, it is true, that H. E, Bham’s-share in the 
partnership did not terminate on his death, and she 
claimed accounts-for a longer period ; but it was held 
that she could only obtain accounts up to the date of 
his death. She now sues for accounts of an entirely 
different. partnership, commencing from. the date of 
H. E, Bham’s death, in which, according to her allega- 
tions, A, H, Bham was a partner.. It is thus clear that 
the. parties to the first suit are notthe same parties as 
those in the second suit. In-:the next place, the. cause 
of action is different in the two suits. Taking the cause 
of action to be all these facts and circumstances which 
combine to give rise to the claim, the cause.of acticn in 
the first case was the claim to one estate,.and the cause of 
action in the second case was the claim to another estate. 

The provisions of section 14 of the Limitation Act 
cannot, therefore, be called in aid in this case. The 
Court had jurisdiction to try a suit properly framed in 
respect of the estate of A. H. Bham, and the proceedings 
in the first suit were not infructuous on the ground of 
defective jurisdiction in the Court or any other cause 
ofa like nature. It is clear that, unless the present 


-suit can be brought within the purview of section. 14 


of the Limitation Act, it must be dismissed as barred 
by limitation. Weareclearly of opinion that section 14 
does not apply, and the suit is, therefore, barred by time, 

The decree of the Court below will, therefore, be 
reversed, The appeal will be accepted with costs 
throughout. ji 
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APPELLATE CIVIL. 
Before Mr. Justice Heald and Mr. Justice fannie, 
MAUNG PO KIN anD TWO OTHERS 
Uv 
MAUNG SHWE BYA+* 
Oral partition of sesmonsasle property—ndian Bvidence Act U of 1872)— 
Relation of section 58 to sections 91 and 92—Suit against co-heirs for share 


in the corpus of inheritance—Suit for subsequent profits of the estate— 
Limitat ion Act (IX of 1908), First Schedule, Articles 120, 123, 142 and 144. 


Where the defendants alleged that the plaintiff had executed certain deeds 


which were not registered and by which the inheritance of a common ancestor 


was partitioned and the plaintiff in his pleadings admitted the said allegation, 
held that oral partition being permissible, section 58 of the Evidence Act made 
evidence on this point unnecessary and therefore the provisions of sections 91 
and 92 of the Indian Evidence Act were not adverse to the defendants’ case- 

Held further, that the appropriate article for suits, instituted against co-heirs 
for a share in the corpus of an inheritance, was Article 123 of the Limitation 
Act. 

Held als), that where a Claim was made for profits of the estate, accruing 
after the death of the ancestor, the article of the Limitation Act applicable was 
Articie 120, 

Maung Sin v. Mrs. Kirkwood, 11 L.B.R, 220;.Anleathan v.Mi Tha Ta U, 
P.J.L.B. 625 ; Maung Po Min v. U Shwe Tu, 2 L.B.R. 110—referred to. 

P.K.A.C.T. Chokalingam Chetty v. Yaung Ni, (1912)6L.B.R. 170 ; Aung Ge 
v. Ma Hla Win, P.J.L.B. 415; Ma Nyzin Aung v. Ma So, P.J.L.B. 5303 
Tun Tha v. Ma Thit, 9 L.B.R. 54(P.C.); Shirinbai v. Ratanbui and Navajbai» 
52 1.C. 209 ; Robert Watson & Co., Lid, v. Ram Chand Dutt, 33 Cal. 799 ; 
Madar Sahib v. Kader Moideem Sahib, 39 Mad. 54—followed. 

Nurdin Nagbudinv. Uimiay Bu, 22 Bom. L.R. 1429—dissented from. 


The facts appear in the judgment reported below. 
Loo-Nee—for the Appellants. On the pleadings 


the District Judge’s finding that Exhibit II was in-' 


admissible in evidence was clearly wrong in view of 
section 58 of the Indian Evidence Act. The Court 
below has not only omitted to take the evidence of 
the defendants-appellants’ five witnesses in Court but 





* Civil First Appeal No, 20 of 1923 from the judgment and decree of the 
District Courtof Pegu in Civil Regular No, 55 of 1922. . 
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has also ignored the fact that the plaintiff-respondent 
had admitted Exhibits I and II in his reply dated the 
6th November 1922 to the defendants-appellants’ 
written statement and had merely pleaded that Exhibits 
I and II were obtained from him by misrepresenta- 


_ tion and undue influence and were opposed to public 


policy. The question of proof of Exhibits I and II - 
therefore, did not arise and the lower Court has 
erred in not calling upon’ the plaintiff- respondent to 
discharge the burden 6f proof as to undue influence 
and fraudulent. misrepresentation which lay upon him. 
The case of Abdul Hossein Zenail Abadin v_ Turner, 
E.R. 14 LA. 111 at pages 113 and 115 isin favour 


‘of my case. 


The judgment of the Court (Heald and Lentaigne 
JJ.) was delivered by— 


LENTAIGNE, J.—This is an-appeal-against the judg- 
ment and decree of the District Court of Pegu 
granting the plaintiff-respondent one-fourth share in 
the lands and money mentioned in Schedule A 
attached to the plaint (with the exception of item 9) 
and also one-fourth share in the rents specified in 
Schedule B attached to the plaint, less Rs. 2,200, as 
his share of inheritance in the estate of his grand: 
parents, and the costs of the suit. 

The three appellants-defendants and one. Mah Kho, 
the mother of plaintiff-respondent, were the four 
children of Maung San Da and his wife Ma Dun. 
It is stated in the plaint that Ma Dun had died fifteen 
years: previously, that is about the year 1907, and 
that: Maung San Da had died five years previously, 
that is about the year 1917. Plaintiff-respondent 
also alleged that Mah Kho, the mother of plaintiff, 


_had- predeceased both her parents about 23 years 


previous to the suit, that is about the year 1899, 
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and that Mah Kho was then 31 yeats of age; but 
the appellants-defendants stated Mah Kho died 28 
years previously, that is about the year 1894, and 
that she was then only 23 years of age. In his plaint 
the respondent claimed one-fourth share of the in- 
heritance from his grand-parents as the only child of 
the eldest daughter of his grand-parents, presumably 
intending to base his claim on the recent Full Bench 
decision in the case of Maung Sin v. Mrs, Kirkwood 
(1), but he omitted to allege that his mother had 
become the awratha or orasa daughter of the grand- 
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parents which would be a necessary allegation in - 


such claim to make it complete and clear to the 
defendants. He also made a deduction of Rs. 2,200 
from his claim using the words, etc., ‘‘ Minus Rs, 2,200 
already received ” without making any statement as 
to how he had received such sum or as to whether 
it had been paid in full satisfaction or in partial 
satisfaction of his claim. 

In their written statement sppalinute: defendants 
alleged, firstly, that even if Mah Kho had any right 
as eldest child of Ma Dun and Maung San Da,: the 
right was barred by limitation, but this part of their 
defence is erroneous and apparently based on a mis- 
understanding due to the defective drafting of the 
plaint, because it is clear that Mah Kho, having pre- 
deceased both her parents, was never within reach 
of the inheritance and obviously never acquired any 
right of inheritance ; whilst the case which the plaintiff 
had probably intended to make out but which he had 
not properly formulated was presumably the claim to a 
preferential right as the only child of the orasa discussed 
in the Full Bench decision cited above. - Secondly, 
the appellants alleged that item 1 of Schedule A was 








(1) (192i) 11 L.B.R. 220, 
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the only property acquired prior to the death of Mah 
Kho, plaintiff’s mother, another defence based on the 
same misunderstanding. Thirdly, the appellants con- 
tested the claim. of a share in item 9 of Schedule A, 


-and in consequence this portion of plaintaff’s claim was 


subsequently waived by plaintiff-respondent. Fourthly, 
appellents disputed the claim to rents in Schedule B 
and disputed the rates of paddy set out in such 
schedule and pleaded that this part of the claim was. 
barred by limitation. Fifthly, the appellants-defend: 
ants alleged that on the 31st March 1922, plaintiff 
had approached defendants witha claim by way of 
inheritance and had at the request of defendants ‘put 
his claim through the village elders and had executed 
the agreement Exhibit 1 with the four elders, and 
had accepted Rs. 2,200 in full satisfaction of his claim 
to inheritance and-in acknowledgment had executed 
Exhibit 2, and was.estopped from making any further 
claim to the eastate of his grand-parents. 

The plaintiff filed a written statement in reply 
admitting the execution of Exhibit 2, and though 
not admitting the execution of Exhibit 1, alleging 
that if Exhibit 1 had been executed by him, it had 
been fraudulently obtained with Exhibit 2 ; rand alleging 
that he had executed Exhibit 2) because: the defend- 
ants and the elders had misrepresented to him that 
Rs. 2,200 was the value of the full share he was 
entitled to get in the estate of his grand-parents, 


and that he signed under fraudulerit misrepresenta- 


tion and undue influence, and he also alleged that 
Exhibits 1 and 2 were opposed to public policy, 
He, however, omitted to deny or dispute the allega- 
tion that he had received the Rs. 2,200 in full satis- 
faction of his share inthe estate of his grand-parents 
and such omission is in effect an admission of such 
allegation ; whilst his actual plea in the third 
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patagraph of fraud and undue influence is also couched 
in language which necessarily involves an express 
admission of this allegation of defendants. Conse- 
quently, the Court is bound on the pleadings to 
treat it as an admitted fact that plaintiff had received 
Rs. 2,200 in full satisfaction of his claim and to 
dismiss plaintiff's suit unless plaintiff succeeds in 


setting aside such settlement of his claim on the 


ground of fraud, etc. © 
The following issues were framed by consent :— _ 

(1) Are both or either Exhibits 1 and 2 invalid 
or inadmissible in evidence for want of 
registration ? . 

(2) If not, did plaintiff execute them ? If he 
did, is his present claim barred in view 
of his acceptance of the Rs: 2,200 referred 
to in the plaint and written statements ? 

(3) 1s the claim barred by limitation ? 

(4) Can plaintiff claim a share in the whole 
estate left by Maung San Da and Mah 
Dun ? : ' 

(5) Was item 9 of Schedule A part of such 
estate ? ce oe, 

(6) To what relief, if any, is plaintiff entitled ? 
At a later hearing the following additional 
issue was framed, and it appears to-be 
the main substantial issue on the plead- 
ings as they.stand :— 

(7) Was the *execution of Exhibits 1 and 2 
obtained by undue influence exercised on 
the plaintiff or fraudulent misrepresenta- 


tion that Rs. 2,200 was all that he was’ 


entitled to receive from the estate ? 
On the same day on which this last issue was 
framed, the plaintiff had been examined, and «he 
admitted having executed ‘both Exhibits 1 and 2 at the 
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same time, aad he stated that he had signed because 
his uncle Po Tu (the third appellant) and-Ko Ta had 
told him that Rs. 2,200 was all that he was entitled to. 

The District Judge without hearing any evidence 
delivered two judgments. In the first judgment he 
states that plaintiff admits the receipt of this Rs. 2,200 
alleging that he accepted it as part of his share, but 
this remark is based on a misapprehension of the 


‘effect, of the pleadings. In the plaint::plaintiff had 


no doubt given credit fer the amount in reduction 
of his claim but without stating how or why it had 
been paid to him ; but when the defendants specifi- 
cally pleaded that the Rs, 2,200 had been-accepted in 
full satisfaction of his share, the plaintiff not only 
omitted to deny or dispute that allegation, but he in 
effect expressly admitted it by his plea in paragraph 3 
of his reply that he had been induced to sign 
Exhibit 2. by the representation that such sum was 
the value of the full share he was entitled to get and 
that he cannot get anything more than that, and that 
he had been repeatedly pressed to accept the amount 
and to sign the documents, On the pleadings, there- 
fore, the position was that the defendants were entitled 
to have the suit dismissed, unless plaintiff succeeded 
in establishing his plea of fraud and undue influence. 
Sections 91 and 92 of the Indian Evidence Act could 
not affect this right, as there was no necessity 
for defendants to prove what had been admitted. 
There is no provision in the Transfer of Property Act, 
1882, prohibiting an oral partition either of immoveable 
or of moveable property, and this fact had been 
recognised in the decision of P.K.A.C.T. Chokalingam 
Chetty v.. Yaung Ni (2). It is unnecessary to con- 
sider what would have been the legal position if. 
plaintiff had not made the admission in. question. 
“ (2)(1912) 6-L.BaR.170.. 
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It is, however, possible that a question may 
arise under the first issue on the question whether 
the documents in question would be admissible in 
evidence for the purpose of enabling plaintiff to prove 
his allegations of fraud and undue influence as a 
_ ground for setting aside the settlement underthe seventh 
issue. I am of” opinion » ‘that “thé “documents in 
question would be admissible for ‘the purpose of 
enabling the plaintiff to prove fraud which. is an 
object distinct from the proof of the admitted 
fact of the acceptance of the money in full satis- 
faction. 

In my. opinion the entire case must turn to a 
great cxtent on the decision which may be come 
to on the seventh issue and that the plaintiff must 
be given an. opportunity of establishing his case 
under that issue. 

On the third issue as to whether the suit, is barred 
by limitation, two questions appear to arise, firstly, as 
to whethér the claim to the share in the corpus of 
the inheritance is barred by limitation, and secondly, 
as to whether the claim to any portion of the subsequent 
profits is barred. The District Judge has treated article 
123 of the Indian Limitation Act, 1908, as applicable to 
the entire claim and has held that the suit is not barred. 
A doubt may appear to arise as to the correctness of 
this decision even as regards the corpus of the estate 
because there has been a conflict between the deci- 
sions of the High Courts in India and the decisions 
of the former Courts of Lower Burma as to whether 
article i23 is applicable to a suit for share of inherit- 
ance instituted against co-heirs of the inheritance: 
and though the Ccurts in Lower Burma have held 
that article 123 is applicable to: such a case, various 
High Courts in India have held that article 123 only 
applies to a suit against an executor or administrator 
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or person ‘similarly representing the estate and that 
it does not apply to a suit against co-heirs only. 

The article as originally appearing in Act IX of 
1871 applied to suits for a legacy or for a distributive 
share of the moveable property of a testator or 
intestate ; but it was subsequently altered’ to its 
present form as applying to suits for a legacy or for 
a share of residue bequeathed by a testator or fora 
distributive -share of the property of an intestate. The 
reason for the change is stated in the text books to 
be a decision by Pontifex, J., reported in I.L.R. 2 
Calcutta, p. 45. Another reason for the change would 
presumably be basad on the fact that in systems of 
law in force in India as regards the inheritance of 
property there is not the same distinction between 
real and persoral estate as exists in England and both 
moveable and immoveable property can descend and 
be treated as coming under the same law. . There is 
also another important difference between the law of 
England and the law of India. as section 331 of the 
Indian Succession Act, 1865, enacts that the provisions 
of that Act shall not apply to intestate or testamen- 
tary succession to the property of any Hindu, 
Mahomedan or Buddhist, and under section 332 the 
Local Government has a further power to exempt 
races, etc., for from the operation. of that Act. 
Though the Probate and Administration Act, 1881, 
does apply to the estates of Hindus, Mahomedans and 
Buddhists, there is no provision rendering it compul- 
sory to apply for letters of administration in respect 
of their estates. Consequently we commonly find 
that the estate of ‘a deceased person in India is 
represented by the co-heirs collectively entitled to such 
estate. If then the legislature has modified the pro- 
visions of artice 123 so as to suitably apply to the 
different law applicable to the devolution of property — 
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in India, I can see no reason why the Courts. should 
not likewise treat article 123 as applying to the 
different conditions as regards represcntation of estates 
in India, unless the legislature has enacted a clear 
indication to the contrary. I can find no such indi. 
cation to the contrary in the article, and I am of 
opinion that in this respect the view taken by the 
former Courts of Lower Burma was.a correct inter- 
pretation of the article. 

As Burmese Buddhists are not permitted to make 
wills, the only portion of article 123 which can apply 
to. suits, relating to their estates is» the provision 
applicable to the distributive share of the property: of 
an intestate. In two decisions reported at pages 415 
and 530 of the Printed. Judgments of Lower Burma 
(1893-1900), the Judicial Commissioner. of Upper 
. Burma in the former case and the Special Court of 
Lower Burma in the latter case held that article 123 
was applicable to suits between co-heirs for a share 
of inheritance ; and in a decision reported at page 625 
of the same voloume the Judicial Commissioner of 
Upper Burma held that article 123 was applicable to 
the claim of the eldest (i.e. orasa) child for the one- 
fourth share as against the surviving parent ; and the 
article was similarly held applicable to the latter class 
of suit’ by the Chief Court of Lower Burma in 
Maung Po Min v. U Shwe iu (3), There is a 


difference between the two classes of suits, because 


"in the latter the surviving parent is in possession of 
the property partly in his or her.own right as one of 
the original joint owners and partly as heir of his or 
her deceased spouse, subject to the duty to hand 
over a quarter share of the whole joint property to the 
orasa child if claimed within the period of limitation ; 


’ 


whilst i in the former class of suit the defendant co-heirs 


- (3) (1902) 2 L.B.R. 110. 
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would .be in possession solely as some of the 
co-heirs. 

The. Judicial Commissioner at Upper Bacon in 
several cases appears. to have taken a more. cautious. 
view and to have avoided the question by: deciding 
that suits of both classes were barred. under the 
12-year rule either under article 123 or under article 142 
or 144 whichever applied ; and this uncertainty was 
obviously due to the conflict between the decisions ik - 
Lower Burma and those in India. 

‘In 1917-in.the case of Tun Tha v. Ma Thit (4) 
their Lordships of thePrivy Council have referred to 
article 123 as the article applicable to a suit by. the- 
eldest (i.c., orasa) child against the surviving parent 
for his or her one-quarter share, and the question 
now before me is whether this decision: is equally: 
applicable to a suit for a share of inheritance as 
between co-heirs after the death of both parénts. In 
my opinion it is applicable to this other class of 
case also. I notice, however, that a text book writer 
appears to take a different view and that in the case 
of Nurdin Najbudin v. Umray Bu (5), Fawcett, J., of 
the Bombay High Court appears to doubt ‘the extent: 


‘to. which the above Privy Council decision should 


be applied to a suit for a share of inheritance on 
the ground that full force must be. given to the 
word “distributive” in. article..123. .I may 
first point out that the judgment of Macleod, C.J., 

in that case. shows that the plaintiff had been in 
possession of the property as one of the co-heirs,. 
though holding it with the other co-heirs as undivided 
and as. tenants in common; and _ that accordingly 
article 144 applied; and I agree with that view 


cosets mesennsestesnesepeesanen ens premature acpremiveenn cs 





(4) (1917) 9 L.B.R. 56, S.C. 44 Cal. 379, and 32 Mad. LJ. 71 
5) (1920) 22 Bombay L.R. 1429, 
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because the claim in that case had technically ceased 
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1923 


to be a suit for a recovery of a share of inheritance Mauxe Po 


inasmuch as such inheritance had -been in fact 


v. 


MAUNG 


previously possessed by the plaintiff and. held jointly, .suwezBya. 
and the inheritance aspect of the case was merely yavrjrcne, 


the basis of fixing the title and rights enjoyed by 
plaintiff in such possession, and if that undivided 
possession had continued for many years, the point 
would have been more obvious. As regards the force 
to be given to the word “ distributive” it seemsto 
me that some of the Indian decisions have overlooked 
the fact that a-:suit for a share of inheritance, if 
properly framed, is either a suit for administration of the 
estate or is a suit of a similar nature for the recovery 
of the distributive share, and necessarily presupposed 
a claim that the estate be administered by or under 
the orders of the Court or at least that the distribu- 
tive share be carved out of the estate by or under 
_ the orders of the Court; and this aspect of the. relief, 
which should be claimed, sufficiently involves the idea 


of distribution for the purposes of the article. I do’ 


not see any reason why any different aspect should 
be given to such a claim for relief in a case against 
an administrator .who should have distributed the 
estate and given the share and had failed todoso from 
the aspect of the same claim against one or more 
co-heirs who should have amicably agreed to partition 
of the estate and given the share -and had failed: to 
do so. I can see no reason why the share to. be 
carved out of the estate by the Court should not be 
deemed to be a distributive share in the latter case 
as well as in the former case, as the basis of the decree in 
each case would be the same right and.in each case the 
Court or its officer in effect becomes the administrator. 

There would of course be a difference as to the 
date from which the period of limitation would begin 
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to run in each class of case, because in the cases” 
where there is an absence of any grant of letters of 
administration, the period has been held ‘to begin 
from the date of the death of the intestate on the 
ground that the’ distributive share would have then 
become deliverable or payable; whilst in the case of 
a subsequent grant of letters of administration the 
provisions of sections 4and i4 of the Probate and 
Administration Act, 1881, would apply -and have 
vested the estate in the administrator with retros- 
pective effect from the date of the. death and it is 


‘difficult to see how the duty of the administrator to 


distribute.could be deemed to arise prior to the grant 
of letters and the allowance of a reasonable time 


thereafter for the purpose of performing the duties 


imposed on him by that Act. This question as to 
when the period commences in each class of suit can 
be no ground: for excluding a suit against co-heirs 
from the operation of the article, if, onthe fair word- . 
ing of the article, it can apply -to such suit. If article 
123 does not apply to such suits, itis difficult to see 
what other article, can suitably apply.. I do not see 
how article 142 which expressly refers to cases in 
which a plaintiff has been in possession of immoveable 
property and has been dispossessed or discontinued the 
possession can apply to a case in which the plaintiff 
has not been in possession; and it obviously cannot 
apply to the portion of an estate consisting of moveable 
property. Article 144 likewise cannotapply to that por- 
tion of an estate which consists ‘of moveable property. 

I notice also that another Bench of the Bombay 
High Court consisting of Sir’ Basil Scott, C.J., and 
Macleod, J., had previously treated the above decision 
ofthe Privy Council as covering the wider aspect in 
the case of Shirinbui vy. Ratanbai and Navajbai (6). 

(6) (1918) 51 1.C, 209, 0 


VoL. FJ RANGOON SERIES. 


In that- case Sir Basil Scott, C.J., is reported as 
holding that, “It is not barred if article 123 applies. 
In my opinion that article does apply, for the 
plaintiffs are suing for a distributive share of the 


property of an intestate. The recent. decision of 


Privy Council in Maung Tun Tha v. Ma Thit (4) 
displaces the line of Indian cases upon which reliance 
has been placed by the defendants.” Macleod, -J., 
is reported to have discussed the previous cases and 
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to have held, .“ With all respect it will appear from ; 


the report in Jssur Chander’s case (7) that the 


learned judges said:. ‘Article 123 only applies to 


cases in which the property sought to be recovered 
is not only a legacy but is also sought to be 
recovered as such from a person who is bound by 
law to pay such legacy, either because he is the 
executor of the will or other wise represents the 
estate of the testator.’ 

“But a suit for a distributive shies is of an 
entirely different nature and may iie against any. 
one in possession of the estate.” 

It is noticeable that Macleod, J. (afterwards C.J.), 
was one of the judges in. both these-cases, and I do 
not regard his remarks in the 1920 case as in any way, 
altering his view as previously - i cia in the 1918 
case. 

For the above reasons I uphoid the finding of 
the District Judge that the suit is not barred and 
that article 123 applies so far as relates to the corpus 
of the estate. I am of opinion however that though 
article 123 applies to a distributive:share: of the 
corpus of the estate:as left by the intestate, a: different 
question may arise. where. the co-heirs including the 
plaintiff claiming a share have gone into: possession 


(7): (1882) 9 Cal. 79. 
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and the plaintiff is subsequently ousted and refused 
his share and that in such a.case article 142 or 144 
may apply to the immoveable property depending on 
the circumstances of the case. That however is not 
the position in this case. 
Another question arises as to whether article 123 
can apply to more than the distributive share of the 
corpus of the estate as left by the intestate. As 
regards subsequent profits of the estate, it might 
reasonably be contended that such profits did not 
form part of the property of the.intestate and that 
therefore some other article would apply to the 
claim for the share of the subsequent profits. As the 
occupation of a co-heir would not be wrongful, I do 
not think that article 109 would apply, and I am of 
opinion that article 120 would be the article appli- 
cable. In this respect I would :follow the decision 
of Robert Watson & Co., Ltd. v. Ram Chand Dutt (8) 


-a decision.in ‘the analogous. case of a ‘suit by a 


joint tenant excluded. by other joint tenants for 
compensation for the. use and occupation. That 
decision was. followed, by the Madras High Court 
in Madar Sahib v.:Kadar Moideen-.:Sahib (9), As the 
present suit was filed within ‘six years. of the death, 
no. portion of the claim would. De. -barred under this 
article. 

As regards the ‘fourth: issue, I think the Safend- 
ants should be given.an opportunity: of raising any 
further defences which-they. may ‘wish to'raise to -the 


claim of plaintiff as.child of, the: orasa, because such 


claim was. not. properly: pleaded. ‘in. the Plaint and 


the defendants were apparently misled. 


As regards the fifth issue the. plaintiff has waived 
his claim. under that.issue.and -no remark is necessary. 





(8) (1896) 23 Cal. 799. =. (9): (1914) Mad. 54. 
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For the above reasons, I would set. aside - the 
decree of the District Court and remand the case for 
retrial on its merits consistently with ‘the above 
findings ; and I would allow the appellants the costs 
of this appeal. 1 also certify under section 13 of 
the Court Fees Act that the appellants are authorised 
to receive back from the Collector the full amount 
of the Court-fee paid on the memorandum of this 


apppeal. 
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Before Sir Sydney Robinson, Kt., Chief Justice, and Mr. Justice May Oung 
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Mortgage decd coniaining a forfeiture clausc—Land situated. in place to 
which Transfer of Property Act (IV of 1882) has not been extendcd—Equit y 
justice and good conscience—Transfer of Property Act, sections 60 and 98. 
Where a mortgage, other than an anomalous mortgage, was made by way 

- of a conditional sale to take effect on failure of the mortgagor to redeem within 

a stipulated period, it was held that though the land may be situated in a place 

to which the provisions of section 60 of the Transfer of Property Act had not 

been extended, the principles:of equity, justice and good conscience’ should be 
applied in favour of redemption, and the forfeiture clause clogging the equity 
of redemption was invalid. 

Semble.—If there is an ancmalous mortgage and the éenforcementof its terms 
and conditions would not for any other reason be inequitable, the forfeiture 
claise would be enforced in accordance with the contract. — vi 

‘Nga Po Nyun v. Mi Yin, U.B.R, (1914-16), I]; 141—referred to.. 

Nga Kyaw and others v.. Nga Yu Nut, U.B.R. (1907-09), II, ee to 
and followed. 

Pattabhivamier v. Veikatarue Naicker and onc, 13 Moore’s IA. 560 
Thumbusawny Moodelly v. Hossain Rowther,,1 Mad. 1—dist inguished.. 

‘Maung Naung v. -Ma Bok Sou, 1.L.B.R. 192—dissented from. 


- The pine brought a suit in the ‘District Court 
6f: “Myauhgmya to ‘redeem two pieces of paddy land 


LT er en 
"* Civil First Appeal No. 248 of 1922, against the decree of ihe District 
Court of - My: ‘atingm ya in Civil Regular No, 23 of 1922, ° 
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valued at Rs. 20,000 for the sum of Rs. 5,000. 
They had. mortgaged those lands with possession to 
the defendants for Rs. 5,000 by a registered deed, 
dated the 19th of June 1916, The Rs. 5,000 was 
made. up of all prior debts amounting to 


’ Rs. .4,905-12-0. .and a cash payment. of 


Rs. 94-4-0. The deed, Exhibit A, described the 
parties as _mortgagors and mortgages and began 
“Deed of mortgage with delivery of possession of the 
undermentioned paddy land.” It set out the previous 
debts and the fact that the mortgagors were unable 
to pay them and ‘further :that. they had borrowed 
Rs, 94-4-0 in cash on. that date. It then 
recited “delivery of posséssion of the paddy lands 
for the sum of ‘Rs. 5,000. which the debtors have 
made use of, without interest, in order that creditors 
may, according to their desire, rent the same and 
enjoy the benefits.” It further recited that the 
lands were free from any. other incumbrance and went 
on to Say, “the: creditors’ shall return the said paddy - 
land to the debtors if the debtors can repay the sum 
of Rs. 5,000 within three years from the date of the 
execution of this deed.” This was followed by a 
clause that if the debtors failed to repay the sum of 
Rs 5,000 at the completion of the term of three 
years, the creditors may take over the land as their 
own and that they shall be «at. liberty to sell -the 
property as if it was their own. In other words, the 
documént amounted. to “an outright transfer of the 
ownership of the lands on the failure of the mortgagors 
to pay the mortgage amount within three years, The 
plaintiffs alleged that they had twice, within the period 
of the three years, tendered or offered to pay the 
Rs. 5,000, but that the mortagees had declined to 
allow them to redeem because the money. was 
borrowed by the. mortgagors for redemption from the 
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first défendatit’s biothéf-in-law. The District Judge 
decided on the question ‘of terider against thé plaintiffs, 
held further that tie forfeltire clatise must be 
enforced according to the térms of thé cofitract, as 
the rulé of equity émibodied in ‘séction 60° 6f the 
Transfer of Property Act had not been extendéd to 
the district at the time of the mortgage aiid’ dismissed 
the plaintiff's suit. Agairist this jade aioe thé 
plaintiffs appealed to the High Court. 

Kyaw Htoon—for the Appellants.” ~The forteitiare 
clause in the deéd cannot be interpreted as giving ati 
absolute ownership of the land to the respondents. 
It was only a powet of salé; and it should not be 
construed as a clatise granting ownership. Further 
the case of Maung Naung v. ‘Ma Bok Son, 1 L.B.R, 
192, should be réconsidéred, as the two Privy Council 
rulings rélied upon thereiri did not apply to the 
conditions in Burma, especially, after the Transfer of 


Propeity Act had beet passed ; though the provisions. 


of section 60 had not been extended, it must be held 
that the rule enufdiated therein Was itt ‘accordance with 
the principles of equity, justice and good conscience. 

Maung Pu—for. the Respondents. An unbroken 
series of rulings in Lower Burma have upheld the 
principle that the English rule of clogging the equity 
of redemption does not. apply ‘unless _ section . 60, 
Transfer of Property Act, has been extendéd to the 
place where the land is situate. Se ete 
Moodelly vy. Hoosain Rowther, 1 Mad. (P.C.), was 
followed. in Maung Shwe Maung v. Ma ot Vit and 
one, S.J. 549. Maung Naung v. Ma Bok Son, 1 L.B.R. 
192,and Dinyar Hirji. Khorshed v. Maung Inn and 
one,.8 B.L.T..63, are cases in point, - 


- Rosinson, C.J.-The decisions in Upper and 
Lower © Burma appear to be somewhat conflicting and 
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the judgments in Lower: Burma are. based. on two 
judgments of their Lordships of the Privy. Council 
passed long before the Transfer of Property.Act came 
into force. In Pattabhiramier v. Venkatarow Naicker 
and one (1), their Lordships held that “the doctrine. of 
the English law with respect to the equity of redemp- 


‘tion, after default of payment of the mortgage money, 


is unknown to the ancient law of India prevailing in 
Madras, which, in the absence of any Regulations, or 
Act of the Legislature, altering such law, determines 


_the interest of a mortgagor, in. favour of the. mortgagee 


. under a conditional sale made absolute by failure of 


the mortgagee to redeem. at the time specified in the 
Deed.”. The second case is that.of Thambusawmy 
Moodelly vy. Hossain Rowther (2) in which the deci- 
sion in Pattabhiramier’s case was approved.and it 
was laid down that a contract of mortgage by 
conditional sale is a form of security known. through- 
out India, whicn by the ancient law of India, must 
be taken to prevail in every part of India where it 
has not been modified by actual legislation. or estab- 
lished practice, and is enforceable according to its 
letter. Their Lordships pointed out that the state 
of the law was eminently unsatisfactory and called 
for the interposition of the legislature, In the 
former case their Lordships were dealing. with a 
mortgage by conditional sale, and since these deci- 
sions were passed, the Transfer of Property Act 
has been enacted. It seems unnecessary, therefore, 
to consider any. further these two decisions. In 
section 58 of the Transfer of Property Act four des- 
criptions of mortgages are defined, By section 60 of 
the Act, the rule enforced by Courts, of Equity in 
England against the clogging - of the ae ‘of 


:{1) -13..Moore’s LA, 560. 12) 1 Mad, 1, 
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redemption is’ ‘introthi¢ed. “By section 98! of the Act, 
provision is made*‘for anonidlois’ mortgages. ‘It is 
provided that, ‘in the’case 6f niortgages which do not 
satisfy the’ definition of the four kinds’ of mortgages 
specified in section'58° and ‘which are ‘not’ mortgages 
amounting 1o a conibination of a simple mortgage 
and.an usufructuary -mortgage or a’ mortgage by 
conditional sale and an ‘usuftuctuary mortgage, the 
rights and liabilities of the parties shall be determined 
by their contract as evidenced in the mortgage deed 
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and, so far as such contract does not nnn) by — 


local usage. ‘ 


In 1907, the Judicial Colniheeeiener of Upper 


Burma, in the case of Nga Kyaw and others. v. Nga Yu 
Nut (3), held that the decision of their Lordships of 
the Privy Council referred’ to. above ‘were “not 
applicable in Burma ‘and that such questions are to 
be decided by equity; justice and good -conscience, 
and that the equitable rule contained in section 60 
of the Transfer of Property Act would apply in. favour 
of redemption ; but that, if the case was one depending 
on the terms of the contract, in that particular case 
the mortgagors had not forfeited their right of 
redemption. The deed in that case provided that the 
mortgagors . desired to mortgage their. land. for 
Rs. 430, and that they would redeem it in Taboung 
1262 by payment of an extra sum of Rs, 70, i.e. Rs. 
500 in all. It provided that while the land was in 
the mortgagee’s’ posSession the mortgagors would be 
responsible for any interference therewith and that 
if on the dates specified the mortgagors fail to 
redeem, they will’ makeover outright the land for 
Rs. 430, the meney advanced. After deciding that 
the decisions of the Privy Council were not applicable 
in Burma, the’ learned Judicial . _Commissioner 
_ (3) U.B.R. (1907209), HH, 1. 
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Ma Mim Byu and he held that; the Act not being in force, it was 
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not necessary to observe the distinction between the 
anomalous and. other mortgages. He finds that, if 


the mortgage was an ordinary mortgage, the principle 


enunciated in section 60 of the Act should be applied, 
and, if the mortgage was an anomalous mortgage, the 
particular contract before -him was not intended to 
execute itself and a further transaction was necessary 


‘before the land could, become the property of the 


mortgagees. 

In Nga Po Nyun Vv. Mi Yin (4), the Judicial 
Commissioner held that anomalous mortgages: like 
other mortgages are subject to the rule contained in 
section 60, Transfer of Property Act, and that the 
insertion of a forfeiture clause in a mortgage bond. 
does not make the mortgage anomalous, but is merely 


of no effect. The condition in this case was “when~ 


five months have elapsed if the. principal. and interest 
be not. paid and the property. redeemed, let the 
creditor go. with. this mortgage bond to the Town 
Lots Office and effect a mutation of names and’ take 
the property as his absolutely.” The learned Judicial 
Commissioner held. that section 98, Transfer of 
Property Act, must be read subject to section 60. 

In Lower Burma, in Maung Naung v. Ma Bok. 
Son (5), Sir Charles Fox dealt. with a case in which 


‘the transaction was effected by registered. document 


according to the terms of which the relationship of 
mortgagors and. mortgagee was -first created, but it 
contained a clause to the effect that if the mort- 
gagors did not redeem within iwo years, the creditor 


(mortgagee) would be entitled to-outright ownership 


of the land. The Transfer of Property Act had not 
been extended, but it was held that if.section 60 
4) ULBLR. (1914-16), I, 141 (5) 1 L.B.R. 192, 
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were applicable or if ‘the deeision had to be 1223 
according to rules of equity as administered by the Ma Mir Byu 
English Chancery Courts, the last clause would have —yatne 
to be held to be invalid. and, following the two Curt Pe. 
decisions of the Privy Council already cited, . the er te 
learned Judge held that the document must be si, 
enforced according to its terms. In this state of the 
arthorities, I think it is as well to deal with the ques- 

tion broadly though, strictly speaking, it isnot necessary 

to do so for the decision of this particular appeal. 

We have to deal with the case in which the 
Transfer of Property Act or, at any rate, section 60 
thereof has not.been extended, and is therefore not 
applicable. It is necessary to considér the case of an 
ordinary mortgage or a combined mortgage of the 
kind specified in section 98 and to decide whether 
the principles enunciated in section 60 should be 
applied in deciding the case in ‘accordance with 
justice, equity and:good ‘conscience. In my opinion, 
it is clearly so necessary. I agree with the two 
Upper Burma Rulings on this point.. It is in entire 
accord with the notions prevailing as to mortgages in 
this country and to so hold imposes no hardship on 
the mortgagee. If he has not taken steps to - acquire 
the legal title by necessary action after the failure. of 
the mortgagor to redeem within the stipulated time, 
the right of redemption is nol extinguished. The 
‘mortgagor’can seek the aid of the Courts to permit 
him to redeem and the well-recognised rule of “ once 
a. mortgage, always.a mortgage,’ should be enforced. 

The Lower Burma-decision isnot in my opinion, 
good law at the present day. It was based on 
decisions passed long before the Transfer of Property 
Act was passed and the rule enuciated therein can 
now, in my opinion, only apply in the case of 
anomalous mortgage deeds.. I am iitable, however, to 
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agree with the learned Judicial Commissioner -in 
Po Nyun’s case that section 98 of the Act is subject 
to the provisions of section 60 thereof. If it was so 
subject, the whole provision as to anomalous mortgage 
deeds would become a dead letter and to argue that, 
because it finds a place earlier in the chapter it must 
therefore apply to all mortgage deeds, appears to me 
to be unjustified. The legislature deliberately provides 
for anomalous mortgages and enacts that they are 
to be decided according to the terms of the contract. 
From this rule every ordinary mortgage and the two 
combined mortgages specified therein are excluded; 
if there isan anomalous mortgage, and the enforce- 
ment of its terms and conditions would not be for 
any other reason inequitable, the rule of decision in 


‘section 9§ must be applied. In my opinion, therefore, 


the decision of the learned Judicial Commissioner in. 
Nga Kyaw’s case correctly sets out the law’ that 
should be applied at the present time. 

In the appeal ‘before us the mortgage is a pete 
tuary mortgage, pure and simple, in the beginning; 
to that is tacked on a mortgage by conditional sale 
to take effect on failure of the mortgagor to redeem. 
It is one of these combinations referred to in section 
¥8 which is excluded from rules relating to anomalous 
mortgages. To that must be applied as a rule of 
equity, justice and good conscience, the rule against 
clogging of the equity of redemption enunciated in 
section 60 of the Act. I would therefore accept the 


appeal and grant the usual decree for redemption for 
Rs. 5,000, with permission to sue for mesne profits 


from date of decree until possession be given. The 
respondents to pay the appellants’ costs in both Courts. 


‘May Own, J.—I concur. 
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APPELLATE CIVIL 
Before Mr. Justice Duckworth. 
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v. 
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Right to gel rid of natural drainnge—Flood .water due to the fault of the 
occupier on higher level - The right of an adjoining occupier on lower level 
to raise high bunds to prolect his own land. 

Where the presence of flood water on any land was due to the fault of the 
owner of the land, he has no right to drain the flond water from his land on to 
a neighbouring land on 2 lower level. 

Held also, that the owner of the adjoining land has the right to sit up high 
bunds.to protect his own land ; and that the owner‘of the land on the higher 
evel cannot claim an injunction to restrain him from doing so upon the plea 
that his right to evacuate his normal drainage had.been invaded, when it is 
clear that any such invasion was due to his own fault. 

Sankar appa Naicker v, Rani Nachiar, 25 M.L.J.276—followed. 


The respondents’ land was situated on the east and 
south of the appellant’s land ; and the lands of both the 
parties were bounded on the north by a creek. The 
respondents’ land was on a higher level than that of the 
appeliant. Both the parties had raised bunds along the 
creek to keep out the flood water from their respective 
properties, but’ owing to defective construction the 
respondents’ bund kept on bursting. The appellant 
thereupon, to protect his land from the flood water tlow- 
ing into his land through the respondents’ land, raised a 
high kagin between his land and that of the respondents, 

The respondents then sued the appellant in the sub- 
divisional Court of Taikkyi (a) for damages caused to 
their crops through their being prevented to drain 
the water from their high land, into the appellant’s 
low land, and (6) for an injunction to restrain the 
appellant from raising the intervening -kazgim, The 


* Civil Second Appeal No. 255 of 1922 against the décree of the Divisional 
Court of Hanthwaddy in Civil Appeal No, 20 of 1922. 
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' suit was dismissed by the Subdivisional Court, but 


on appeal to the District Court of Insein, the 
respondents. obtained 4 décrée. 


The appellant thefeupon preferred an appeal to 
the High Court with the result reported below : — 

Anklesaria—for the Appellant... Both the lower 
Courts have found that the joss of the crops raised on the 
respondents’ land was due to the breach of the bund 


maintained by respondents to keep out the water of 


the creek which flowed past ihe lands of both parties. 
No case was made out at all for an injunction. The 
appellant was entitled to keep out the flood water of the 
creek from running into his land and destroying the 
crops raised on it. Besides the right of flow of 
water from the respondents’ land to the appellants’ 
is in the nature of an edsement of necessity, see 
3 B.L.T. 77; And we are not disputing the right 
of natural flow of rainwater in the usual course of 
nature, but the. respondents :are rot. entitled 1o allow 
flood water of the creek to inundate our land and 
to compel us to permit the flood water to run into our 
land. A certain bund was admittedly in existence 
and it did not interfere with the normal flow of rain- 
water. The appellant had to raise its héight only in 
order to meet the danger, caused by the abnormal 
circumstances of the creek water rising and the 
respondents not taking proper and effectual means to 
protect their own land with a: sufficiently effective bund, 

Chari—for the -Respondents. Appellant’s land 
being on a lower level, réspondants’ land has a natural 
right of discharging water.on to it. It is not a ques- 
tion of easement. Respondents were entitled to tie 
relief iti law on the admitted facts. 


DuckworTH, J.—lé is perfectly clear from the record 
that by far the largést volume of water against which 
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the appellant. Moksodali erected his high kazin was not 
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the ordinary drainage, agricultural or otherwise, from the Moxsopatt 


respondents’ land, but was flood water from the creek, 


MA Hur. 


The respondents’ land has a creek frontage On pycxworrt, 
J. 


the east side of Moksodali’s land, and their land, after 
touching his on the east side, extends south of and be- 
hind his holding, which atthis point separates their land 
from the creek. His land is purely a riparian holding 

Both appellant and the respondents (as well as 
other riparian owners) ‘erected bunds along the bank 
of the creek to keep out food water from their lands, 
The appellant’s bund held ’fast, but the respondents’ 
bund kept on bursting owing tndefactive construction. 
The evidence shows that in consequence of this the 
creek water flooded the respondents’ holding, where- 
upon theappellant then raised the boundary kazin 
between his land and their land with the obvious inten- 


tion of keeping out this flood water, which poured in — 


on the eastern and'southern sides of his holding. 
Granted that the respondents have a natural right 

to get-rid of their natural or agricultural drainage over 

the appellant’s land from such of their land as is 


separated from the creek by his holding, since it 


is higher land than his, they have, in’ my view, no 
right to drain away flood water from the creek, the 
presence of which is entirely. due to their poor 
bunding of the creek across and over his property. 

[t is argued that if they cannot drain this flood 
water on to his land, owing to his raised kazin, neither 
can.they evacuaie their normal drainage on to his land, 
and that thus their natural right is invaded, so that 
they are entitled to an injunction; but it is quite 
clear that any such invasion was due. to their own fault, 
and that they cannot succeed in the circumstances stated, 

The case of Sankarappa Naicker v. Rani Nachiar (1) 
(1) 25. Madras Law.’ Journal 276, 
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is of assistance in determining this point, and I concur 
with what is stated in that decision. 

Accordingly I allow the appeal, and set aside the 
decree of the Divisional Court, and restore that of 
the Trial Court with costs.in all Courts. 


APPELLATE CIVIL 


Before Mr. Justice Duckworth 


MA SHWE THE 
v. 
MAUNG KAN.* 


Buddhist Ecclesiastical Law—Legal effeet of a man, divorced from his wife 
becoming a monk—The passing of his porpzrty to his cwn family—Subse- 
quent giving up of the monast ic life and reconciliation with his divorced wife. 

_ Held, that in Buddhist law a man by becoming a monk dies a civil death 
and that where previous to his entering the priesthood ‘hé had divorced his 
wife and divided property with her, his property passes to his own family. 

* Held further, that by giving up.the monastic life, be could not, zpso facto 
recover his property nor would his re-union with his divorced wife affect the 
Question, but that:on ‘the contrary it would be necessary that the property 
should be returned to him in some overt manner, either by conveyance or 
gift by those who would be legally in possession or by his resuming the same 
from them in some legal and valid fashion. 


Ma Nyun Sein v. Maung Chan Mya, 11 L.B.R. 124; Ma Pwe v. Myat Tia, 
Il. U B.R. (1897-1901) 54 ; Shwe Ton v. Tun Lin, 9 L.B.R.-220—referred to 
and follwed. © j 

* Manugye, V, section 17—referred to. 
- Ba Si—for the Appellant. 
Sen—for the Respondent. . 


_ DuckwortH, J.—In this appeal the facts are not in 
dispute. . 








** Special Civil’ Second Ajppeal No. 335 of 1922 against. the decree of the 
District Court of Henzada in Civil: Appeal. No..53 of 1922. : 
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-An interesting point of Buddhist Ecclesiastical 
Law is raised, but I ponsiter: that the decision thereof 
is not difficult. 

Maung Shwe Khaing, deceased, and Ma Shwe The 
{the present appellant) were man and wife. Their 
religion is Burmese Buddhism. For the purposes of 
this case it may be stated that he was the owner of 
certain property, namely the house and garden land 
in dispute. They quarrelled, and there was a divorce 
at which there was-a division of property, Maung 
Shwe Khaing: obtaining the said house and garden 
land. Later there was a civil suit by Maung Shwe 
Khaing for restitution of conjugal rights, which failed 


because.Ma Shwe The set up the divorce as a shield. | 


Sometime afterwards, Maung Shwe Khaing entered the 
Buddhist priesthood, and became a péngyi. Maung 
Kan, his younger brother, took possession of his pro- 
perty, and it is more than probable that it was 
actually left in his possession by Shwe Khaing. Nine 
months later on Maung Shwe Khaing put off the 
yellow robe: He then resumed: cohabitation with 
his divorced wife Ma Shwe The, the couple actually 
living with. Maung Kan in’ the said -house and 
garden land. ~ aii cali iaion Maung Shwe Brainy 
died. 

The property i is now in. “dispute in this case be- 
tween his widow Ma Shwe The and his pong ee 
‘brother Maung Kan. 

The lower Courts differed. The Trial Court 
-decided in favour of the wife,. but the lower mppellate 
‘Court dismissed her suit. 

There can be no doubt that the oe Appellate 
Court is right. 

By becoming a monk Maung Shwe Khaing 
divested himself of all earthly ties of relationship and 
‘property, and died a civil death. See the case of 
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Ma Pwe v. Myat Tha (1) and Shwe Ton v. Tun 
Lin (2). . 

His wife, even if not divorced, could, after seven 
days, have married again. See (Manugye, V, 17). 

Since she was a divorcee, his property naturally 
passed as though he were dead to his own family. 

When he gave up the monastic life, he could not, 
ipso facto, recover his property, and the reconciliation 
with bis divorced wife would not effect the question. 
It would be necessary that the property should be 
returned to him in some ‘overt manner, either by. 
conveyance or gift from those who would be legally 
in possession thereof, or by his resuming his property 
from them in some legal and valid fashion. In the 
case of Ma Nyun Sein v. Mauug Chan Mya (3), it 
wis held that, if a kiftima adopted son became a 
monk, he ceased to be an adopted son, and that 
when he left the priesthood, it was in fact and law 
necessary that he should be in some way re-adopted, 
in order to resume his former position. The analogy 
in the present case is obvious. The evidence of any 
overt and valid resumption of his property by Shwe 
Khaing from Maung Kan in this case is not that of 
disinterested witnesses, and I agree with the learned 
Judge of the District Court in rejecting it. The 
witnesses are all either related to Ma Shwe The or 
are under some obligation to her. The story which 
they told is not only an improbable one, but it is 
flatly contradicted by the defence witnesses. 

The appeal is dismissed with costs. 


(1) Il U.B.R. (1897-1901) 54. (2) 9 L.B.R. 220, at page 244, 
(3) 11 L.B.R. 124. 
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ORIGINAL CIVIL. 
Before Mr. Justice Rutledge. 
IN THE MATTER oF L. W. NASSE, an INSoLVENT.* 


Insolvency Rules of the Chief Court of Lcwer Burma—Rule 189—/ower of the 
Court to make the Rule—Insolvent’s property whether confined to immove- 
able estate. : 

Held that Rule 189 of the Insolvency Rules of the Chicf Court of Lower 
Burma made under the Presidencv-Towns Insolvency 'Act, 1909, was not 
ultra vires of the powers of the Court, 

Held that the words “the insolyent’s property,’’ comprise moveable as 
well as immoveable property. 


This was an application by one S. Po Yin Gyi 
who claiming to be the mortgagee of two motor cars 
belonging to the insolvent, prayed for an order for 
their sale. e 

The Deputy Registrar, being of the opinion that 
Rule 189 of the Insolvency Rules of the late Chief 
Court of Lower Burma had exclusive reference to 
immoveable property, referred the matter to the Court 
for a ruling. 

The Rule in question reads as follows: “ Upon 
application by a person claiming to be a mortgagee 
of any part of the insolvent’s freehold or leasehold 
property or by the Official Assignee with the consent 
of such person claiming to be a mortgagee as afore 
said under Rule 18 of the Rules in the Second Sche- 
dule to the Act, or by a creditor who holds any other 
security over the insolvent’s properly to have such 
mortgage or security realized, a day shall be fixed for 
hearing the application, and notice thereof shall be 
given to the Official Assignee, if he is not the appli- 
cant, and shall be published in Form No. 113.” 

Sen—for the Applicant--contended that the words 
‘‘other security over the insolvents’ property ” must 





* Insolvency Case No. 7C of 1923. 
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be held to refer to moveable property as well as im- 
moveable property. - 


RUTLEDGE, J.—This matter has come before me 


on a reference by the Second Deputy Registrar for a 


ruling as to the meaning of Rule 189 of the Insolvency 
Rules made under the Presidency-Towns Insolvency 


Act, 1909. 


The Deputy Registrar is doubtful whether that 
rule contemplates the sale and realization of moveable 
property mortgaged, or under pledge, to creditors, 
and thinks that it may only apply to immoveable pro- 
perty, and that the earlier part of the rule is based 
upon Rule 18 in the Second Schedule to the Presi- 
dency-Towns Insolvency Act. 

In considering the validity of a rule, the first 
thing we have to see is whether it is within the rule- 
making power given by the Act itself. In section 112 
{i) of the Act, there is the general power given to the 
Courts having jurisdiction under the Act from time to 
time to make rules for carrying into effect :the objects 
of the Act. The general power, being vague, does 
not help us much on the question before us. How- 
ever, when we turn to sub-section (2}, clause (c), we 
find that “such rules may provide for and regulate 
the proceedings of the Official Assignee in taking 
possession of and realizing the estates of insolvent 
debtors.” It is clear that in this rule no distinction is 
made between the moveable and the immoveable part 
of such estates, and that, consequently, if the Courts 
thought fit to make a rule with regard to the realiza- 
tion by the Official Assignee of moveable property 
under pledge to a creditor as security for his debt, 
such rule could not be held to be ultra vires. 

Coming now to the language of Rule 189 itself, 
the earlier part, no doubt, deals with the mortgage of 
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the insolvent’s freehold or leasehold property and 
directly refers to Rule 18 in the Senronit Shedule to 
the Act. Then’come the words :—“ or by. a creditor 
who holds any other security over the insolvent’s 
property ” which, in my opinion, cannot possibly be 
read as controlled by the words “ freehold or lease- 
hold property ” ; otherwise, there would, to my mind 
be no valid reason for the insertion of these words. 

The rule, to my mind, contemplates and applies 
to two different heads. The first class to which ‘it 
applies i is : upon.application bya person claiming to 
‘be a mortgagee of any part of the insolvent’s free- 
hold or leasehold property or by the Official Assignee 
with the consent of such mortgagee to have’ the mort- 
gage realized ; in such a case ‘a day shall° be 
fixed for hearing the application, etc. * * * .” 
The second class to which it applies is: upon appli- 
cation by a creditor who holds any other security, 
‘that is other than a mortgage over the insolvent’s 
PEaperty to have such security realized ; in such a 
case ‘ és day shall be fixed for hearing the application 
‘ete. * * *”, as the latter part of the ‘rule 
Sea 

I think that this is the clear meaning of the rule 
and that, in the argument by Mr. S. N. Sen on 
behalf of the creditor who seeks realization of the 
security and of the Official Assignee, this construction 
-of the rule is in consonance with the invariable practice 
-of this Court in insolvency matters in the past. 
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APPELLATE CRIMINAL 


Before Mr, Justice May Oung and Mr. Justice Duckworth. 


ON SHWE (a) KALAW 
v. 


KING-EMPEROR.* 


Murder—Injury sufficient in the ordinary course of nature to cause death—Stab 
in the abdomen with force suffictent to penetrate the abdominal wall — 
Penal Code (XLV of 1860), sections 302, 304—Power of High:Court to convert 
conviction on a lesser offence into one ona more serious offence—Code of 
Criminal Procedure \V of 1898), sections 423, 439. 

If a person stabs another in the abdomen with sufficient force to penetrate 


‘the abdominal walls, and the internal viscera, he must undoubtedly be held 


whatever his station in life, to have intended to cause injury sufficient in the 
ordinary course of nature to cause death. ; 

Where there is an appeal by a prisoner from a conviction under section 
304 of the Indian Penal Code (he having been committed to stand his trial 
under section 302 of the Indian Penal Code), and in addition, the Hight Court 
takes seizin of the case under its Revisional Jurisdiction, the conviction for the 
lesser offence under. section 304 of the Indian Penal Code can be converted 
into one under section 302 of the’ I idian Penal Code, and:the sentence can be 
enhanced accordingly, under the combined provisions of sections 423 and 349 
of the Criminal Procedure Code. ‘ 

Bali Reddi v. King-Emperor, 37 Mad. 119 ; Bhola v. King-Emperor, 39 
Punjab Reports, (1904) 34 ; Hamid v. King-Embperor, 2 L.B.R. 63—followed. 
King-Emperor v. Shisdasshan Singh, 44 AM). 232 ; Po Sin v, King-Emperor 


5 L.B.R. 80—distinguished 
Thet Tun—for the Appellant. 


May Ounc and DucxworTH, JJ.—The appellant 
Nga On Shwe alias Kalaw was convicted by the 
Sessions Judge of Thatén under section 304,’ first 
portion, of the Indian Penal Code, for causing the 
death of a man. called Ba Gun at a pwe at Muthin 
village on the night of Ist November 1922. He was 
sentenced to ten years’ transportation. 

He appealed to this Court from the jail. His 
appeal was admitted and, at the same time, the 


ee Appeal & 476 
* ———— — 
Criminalp- isiow No. 735 


of Thaton in Sessions Trial No. 2 of 1923. 








of 1923 from the order of the Sessions Judge 
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matter was taken up under the revisional powers of 
this Court, because it appeared that the offence, if 
any, committed by the appellant, was one of murder 
under section 302 of the Indian Penal Code, and,if 
so, that the, sentence must be enhanced. It was 
therefore directed that proceedings should be laid 
before a Bench of this Court. 

First of all, the learned Sessions Judge should 
observe that, at the present time, sentences of trans- 
portation, where they can be avoided, are to be 
deprecated. 

On the night in question there was a pwe at 
Muthin village at which Po U and the deceased 
Ba Gun were lubyogaungs. It appears from the 
evidence that there had been some rivalry in the 
village between the two parties to one of which Po 
U and the deceased belonged. Some time before 
this affair the rival parties are alleged to have set 
up a man called Po Yin and the appellant On Shwe 
as lubyogaungs. It is thus extremely probable that 
there was some feeling of rivalry between Po U and 
Ba Gun on the one side, and Po Yin and the 
appellant On Shwe on the other, and this fact must 
be borne in mind in considering this case. About, 
8 o’clek, witness I Soon met the appellant On Shwe 
at a stall and, after separating from him, met Thu 
Daw, in whose possession he discovered a dagger. I 
Soon accordingly went to the stage and informed the 
deceased Ba Gun, who was on the stage with Po U, 
Po Thi and San Pe, of the matter. Ba Gun called 
to Po U and they went in search of Thu Daw and 
found him at the outer fringe of the pwe on the eastern 
side. On being questioned about the dagger by Ba 
Gun, Thu Daw produced it, remarking thata friend had 
given it to him to look after. On receiving the dagger 
Ba Gun undoubtedly slapped Thu Daw twice on the 
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head for carrying a dagger in the pwe and made him 
over to the ten-house-gaung Po U. Ba Gun started 
to go away, whereupon the appellant Nga On Shwe 
appears to have come up behind him and, standing 
towards his left rear, stabbed him on the. left side 
with a dagger or knife which was undoubtedly seen 
by some of the witnesses. Thereafter, Ba Gun 
attempted to seize the appellant, but it is alleged that 
he received another wound on the left elbow and the 
appellant ran away towards the bazaar stalls, chased by 
some of the witnesses. He ran past the stall of 
another man called Po U and attempted to go between 
it and the house of Maung Tha Zan, but he tripped over 
Po U, who was making tea, and fell over him. He 
managed to get up and ran away between Tha Zan’s 
and Po Hlaing’s house, past Po U’s house, and mace 
his escape. Near Po U’s house it should be pointed ' 
out he was encountered by witness Maung Ko who 
swears that he saw a knife about a span long in his 
hand and who seized him and asked him where he 
was going. The appellant remarked that there was 
beating going on in the fpwe and he was going to 
callmen. He struggled free and ran away. Ba Gun, 
after he had been stabbed, made his way to his house, 
which was close to where he was stabbed. There 
can be no doubt that he told his wife, witness Po 
Yauk and the headman, when the latter came there 
soon afterwards, that he had been stabbed by the 
appellant On Shwe. Incidentally, Ba Gun also 
remarked that On Shwe had stabbed him because he 
had been instigated thereto by Po Yin and the head- 
man. It may be as well to say here that it seems to 


‘be of no use to pursue this question of instigation, 


because it has not been definitely proved.. The most 
that has been proved is that the headman and Po 
Yin were obviously of the opposite party to the 
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deceased and his friend Po Yauk, and that the con- —:1928 . 

duct of the headman in this case is open to censure. OnSuwe 
It appears from the evidence that the headman ha ais 

sent the letter, Exhibit D, along with Ba Gun and ,.*%, 

Thu Daw, and the dagger seized from Thu Daw, to Saree 

the Police-station. Later on, apparently owing FO a 

strength of the evidence, he appearsreluctantlyto have ~ y,.’ 

arrested the appellant and to have sent him to the 

same Police-station. At the Police-station, Ba Gun 

laid the exhibit First Information Report, which fits in 

with the facts as already stated, andinthis he clearly 

denounced the present appellant as his assailant. He was 

then sent te the hospital at Thatén where he arrived 

about 2 a.m. in a moribund condition. The Civil Sur- 

geon, considering the matter most urgent, performed an 

operation upon his abdomen, on the bare chance of 

saving his life, but in spite of this, Ba Gun sank and 

died soon after the operation. He had two wounds ; an 

incised wound near the elbowand a penetrating wound 

in the abdomen, one inch long and half an inch broad 

penetrating into the abdominal cavity, and puncturing 

the intestines and mesentery in three places, the open- 

ing wound being situated about two inches above the 

extremity of the left hip bone. The depth of the 

wound was estimated to have been about three inches. 

The evidence that the appellant stabbed the deceased is 

overwhelming. It consists of the evidence of Po U (1), 

I Soon, Maung San Pe, Maung Hlaing and another ‘ 

man called Maung On Shwe, who actually saw the 

stabbing. In addition to this there is the evidence of 

people, who heard Ba Gun cry out that Kalaw On 

Shwe had stabbed him. It is proved that the appellant 

ran away with a knife in his hand in such haste that 

he fell over Maung Po U (2), and there is indisputable 

evidence that he was identified. The fact that he 

ran away with such haste, is a strong point inthe 
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prosecution story. Further, there is the evidence 
already referred to of witness Maung Ko who stopped 
him and questioned him and saw the knife in his hand. 
There is ample evidence that Ba Gun himself 
immediately denounced the appellant on the spotand | 
subsequently at this house, and last of all at the Police- 

station. The evidence of Thu Daw, from whom the 
dagger was taken at the beginning of the trouble, 
cannot be relied upon. That what he saysis not true 
is conclusively proved by the other evidence in the 
case. The defence of the appellant was a denial that 


. he went to the pwe atall. Evidence was called to show 


that he was suffering from an attack of wind, was 
unable to go to the pwe, and went to the monastery for 
treatment. Two other witnesses were called who stated 
that, when Ba Gun entered his house, after being 
stabbed, he informed his wife that he did not know 
who was his assailant. This defence evidence is not 
only weak, but is extremely contradictory. In the 
committing Court Ma Shwe Byi, wife of Maung Po 
Kun, stated that her husband was absent when the 
appellant reported that he was going to the monastery, 
whereas, in the Sessions Court, she stated that her 
husband was present. The evidence of the two 
upazins,U Pyinnaand U Okkantha, cannot be relied 
cn. Their statements that they examined the clock 


-¢to see the time when the accused came were most 


disingenuous. U Okkantha is related to the headman’s 
wife and was prepared to deny that the headman 
was the Kyaungltaga of the monastery in which he 
lived. U Pyinna is the headman’s nephew. When 
he states the that headman did not tell the appellant 
that Ba Gun had denounced him, he is clearly not 
telling the truth. In fact the learned Sessions Judge 
was obviously right when he stated that the evidence 
of the two upazins was clearly partisan. The rest of 
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the evidence in regard to the appellant’s alibi is not 
worth a moment’s consideration. 

' Stress has been laid by the learned counsel for 
the appellant on the fact that the witnesses who gave 
evidence against the appellant are all of one party, 
with the exception, of course, of tne headman and 
Thu Daw, and on the fact that the witnesses came 
forward at once and were almost all examined on the 
2nd November. Much stress cannot be laid on 
the latter fact, for villagers in Burma do sometimes 
perform their civic duties. In regard to the former 
point where there are admittedly two opposing parties 
ina village, it is not to be expected that prosecution 
witnesses will be obtained except from the. side of 
the injured party. So far as the record shows there 
was no personal animosity between the deceased and 
‘the appellant, and there was no ostensible reason for 
the deceased falsely to denounce the appellant. The 
discrepancy as to whether Po Thi was with the party 
when the dagger was seized from Thu Daw is not 
serious. Where there were so many people about, it 
is impossible to expect perfect accuracy, and it is 
quite possible that Po Thi may have come up later 
and witnessed what he says he saw. 

The discrepancy in the prosecution evidence as 
to whether the appellant put his arm round Ba Gun’s 
body before stabbing him with his left hand is also 
of no importance. 

The alleged discrepancy as to the exact spot where 
Ba Gun was stabbed, namely, the spot where he seized 
the dagger, or a short distance away, is immaterial. 
The difference in any case is only a matter of a few 
feet and is negligible. 

The alleged discrepancy as to where the appellant 
was before he came and stabbed the deceased is 
also of a petty nature. 
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It is quite clear at any rate that the appellant 
came up from behind and took an .unfair advantage 
in wounding the deceased. 

It is urged by the learned advocate for the appellant 
that the men who were with the deceased, who 
pursued the appellant, should have caught him. In 
regard to this matter there is evidence that somebody - 
(it is alleged to have been the headman himself) 
shouted out that it was not necessary to pursue the 
man as it was known that it was the appellant On 
Shwe. Also, it very constantly happens that amidst 
a crowd, as here, the pursued has a great advantage 
over the pursuers, especially (as the learned Sessions 
Judge remarks when the man pursued is known to 
be armed). 

The learned counsel for the appellant contends 
further that there was no apparent motive for the 
crime,: but in many cases, men’s motives are not 
always easy to fathom, and, in the present in- 
stance, though there was undoubtedly no personal 
enmity between the deceased and the appellant, there 
is pretty strong evidence that there was some party 
feeling, and that the appellant was not of the party 
to which the deceased belonged. It isalsoin evidence © 
that the appellant had recently been set up by the 
opposite party aslubyogaung in tne village. He may 
well have taken umbrage at seeing his rival taking 
action in the pwe and on the arrest and beating of 
Thu Daw for being in possession of a dagger. — 

Considering the fact that the witnesses in this 
case gave their evidence some six months after the 
occurrence, that the crime was committed suddenly, 
and that there must have been considerable distur- 
bance and panic in the pwe, the only reasonable 
conclusion is that the apparent discrepancies in the 
prosecution evidence are negligible. Moreover, there 


Vou. T] RANGOON SERIES. 


is the manifest fact that, from the very first, the 
deceased denounced the appellant as his assailant, 
The learned Sessions Judge was therefore obviously 
right in holding that it was the appellant On Shwe 
who stabbed the deceased Ba Gun. 

The medical evidence shows that the. wound on 
the deceased’s arm might possibly have been caused 
by the same blow which wounded him in the abdo- 
men. But, in view of the prosecution evidence, I do 
not think it is necessary to hold that this was the 
case. Inasmuch as there is evidence that, after Ba 
Gun had been wounded in the side, he attempted to 
catch the appellant, who thereupon made another 
‘ stabbing motion with his left hand; it is quite 
probable that the second injury on the deceased was 
received in this manner. 

It is not easy to understand the grounds upon 
which the learned Sessions Judge decided that the 
offence of the appellant was not murder. In regard 
to one point, he has. placed more reliance upon the 
evidence of the Sub-Assistant Surgeon than upon 
that of the Civil Surgeon, the reason assigned being 
that the Civil Surgeon, owing to his absence in 
England, could not be examined in the Sessions 
Court. But the Civil Surgeon was fully examined in 
the committing Court and this evidence was admis- 
sible and available. Asa general rule the evidence of 
a Civil Surgeon is worthy of more attention than that 
of his sub-assistant. On another point, the learned 
Sessions Judge has relied on the evidence of the 
Civil Surgeon rather than that of the Sub-Assistant 
Surgeon. In fact, he has not been consistent. The 
learned Sessions Judge was influenced in his decision 
by referring to the case of Po Sin v. King-Emperor (1), 
but he omitted to notice that that case was not 

; (1) 5L.B.R, 80. 
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parallel in that, in that case, there was no indication 
as to whether the actual injury had penetrated into 
the chest cavity. He quoted the case—which should 
have been his guide—of Hamid v. King-Emperor (2), 
but he distinguished it wrongly on the ground that in that 
case the wound was in the upper part of the stomach, 
But if he had read the case with more attention he 
would have perceived that the ruling certainly covered 
the present case. Itis therein stated that ‘“ common 
knowledge and experience tell us that eny cut into 
the peritoneum and stomach is sufficient, in the 
ordinary course of nature, to cause death, unless done 
by a skilful surgeon under safeguards discovered 
during comparatively recent years. The fact that 
Persons have, under medical treatment, or even without 
medical treatment, recovered from wounds in the 
Stomach aflords no ground for holding that a stab in 
the stomach is not sufficient in the ordinary course 
of nature to cause death.” It is quite obvious that 
in the present instance the knife of the appellant 
must have passed through the peritoneum of the 
deceased and into his viscera, whereby foecal matter 
Was extravasated inside the abdomen. The natural 
consequences of this would be septic peritonitis, 
which in the ordinary course of nature, would cause 
death. The Civil Surgeon was of the opinion that 
the wound was probably directed inwards whilst the 
Sub-Assistant Surgeon stated that the directon was 
downwards and forwards. It makes little difierence 
what the direction was. If a person stabs another 
jn the abdomen with sufficient force to penetrate the 
abdominal walls, and the internal viscera, he must 
undoubiedly be held (whatever his station in life) to 
have intended to cause injury sufficient in the ordinary 
course of nature to cause death. There can be little 
iets (2) 2 L.B.R. 63. 
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doubt, therefore, that in this case the learned sss 
Sessions Judge was incorrect in convicting the appel- On Saws 
lant under the first portion of section 304 of the Indian si rane 
Penal Code, and in holding that he only intended to pt, 
cause injury which he knew to be likely to cause -.. ~~ 


May OunG 
death. He did not explicitly acquit the appellant Hee eas 
of murder, but in convicting him under section 304 ~ yy, ” 
he must be taken by implication to have done so. 

There can be no doubt that, in a case like this, 
where a prisoner appeals and the High Court takes 
action under the provisions of section 439, Criminal 
Procedure Code, it has power to alter an acquittal of 
murder into a conviction therefor, because, in such 
a case, the High Court is acting both under section 
423 and section 439 of the Criminal Procedure Code. 
The case of King-Emperor v. Shisdasshan Singh (3) is 
not parallel, since there the prisoner had not appealed 
and the learned judges were merely acting under their 
revisional powers. The cases of Bali Reddi v. Kitig- 
Emperor (4) and Bhola v. King-Emperor (5) are more 
to the point. There it was held that where there is 
an appeal by a prisoner, and, in addition, the High 
Court, takes seizin of the case under its revisional 
jurisdiction, the convition for a lesser offence, where 
the prisoner has been suitably charged, can be con- 
verted into one under section 392 of the Indian Penal 
Code and the sentence enhanced accordingly, under 
the combined provisions of sections 423 and 439 of 
the Criminal Procedure Code. In the present case 
the appellant was committed to Sessions charged under 
section 302, and that charge was aliowed to stand. 
There was no necessity for the learned Sessions Judge 
to add a charge under section 304, because that 








(3) 44 All. 232. (4) 37. Mad. 119. 
(5) 39 Punjab Reports, (1904) 34. 
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offence could have been treated as a minor offence 
under the original charge. 

For the reasons stated, in dealing with this appeal 
and in virtue of the revisional powers in this Court, 
the conviction and sentence under section 304, first 
part, of the Indian Penal Code are set aside, and 
the appellant Nga On Shwe, alias Kalaw, is convicted 
of the murder of the deceased Ba Gun under section 
302 of that Code. The circumstances of the case, as 
stated, do not show any adequate reason why the 
extreme penalty should not be inflicted. It is true 
that, when Ba Gun disarmed Thu Daw and arrested 
him} he slapped him twice on the head, but Ba Gun 
as a recognised lubyogaung was merely performing 
his public duty at the pwe, and the appellant was 
not in any way justified in interfering. The appellant 
On Shwe, alias. Kalaw, is therefore sentenced to be 
hanged by the neck until he is dead. 
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APPELLATE CRIMINAL. 


Before Mr. Justice May Oung. 


PAN YIN 
es 
KING-EMPEROR *. 


Habitual Offenders’ Restriction Act (Burma Act II of 1919), section 7—Nature 
: of evidence for prosecution—Scction 10 (1). “ 


Held, that it was not a rule of law that the magistrate should not act only on 
the evidence of policemen ard village authorities and that no hard and fast rule 
could be laid down as to the nature of evidence sufficient for a conviction. 


Held also, tlat under section 10 (1) of the Burma Habitual Offenders’ 
Restriction Act, it was necessary that the magistrate should satisfy himself that 
the accused had svfficient means of earning his livelihood within the area of 
restriction. ; 

King-Em peror v. NgaShwe U,2 L.B.R. 166; King-Emperor v. Po Mya, 
10 L.B.R. 274—referred to. : 


The facts appear from the judgment reported below. 

E Maung—tfor the Petitioner. In this case, the 
witnesses for the prosecution were either policemen or 
village headmen. The magistrate should not have 
proceeded on such evidence, see 2 L.B.R. 166, and 
8 B.L.T. 53. Further, evidence consisting merely of 
a list of cases in which the accused was suspected and 
instances when his house was searched on suspicion, 
without any result, does not constitute general 
repute, 12 A.L.J. 937. Further, even if the defence 
witnesses are-to be regarded as interested, the same 
can be said of prosecution witnesses and in such a 
case 9 All. 452and 27 Cal. 781 are authorities that 
the prosecution must fail. 


May Ounce, J.—The petitioner, against whom an 
order of restriction under section 7 of the Burma 





* Criminal Revision No. 179B of 1923 {rom the order of the Subdivisional 
Magistrate of Insein in Criminal Miscellaneous No 85 of 1922, 
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Habitual Offenders’ Restriction Act was made by the 
Subdivisional Magistrate and whose appeal to the 
District Magistrate was dismissed, applies in revision 
for cancellation of the said order. The only ground 
argued before me was that the evidence was insufficient 
consisting as it did mainly of the statements of police 
officers and headmen of village-tracts. Reliance was 
placed on the following remark which occurs in the 
course of the ruling in King-Emperor v. Nga Shwe U 
(1) :—‘‘In order to satisfy himself that an accused’s 
general repute is that of an habitual offender of one 
of the types mentioned, a magistrate should require 
more evidence than that of policemen and village 
authorities.” This was a counsel of prudence, ard 
should, no doubt, be followed in most cases. But it is 
not arule of law anda magistrate must, in each case, 
weigh the evidence and decide as to its sufficiency. 
Where there is a good deal of evidence, not only from 


‘the accused’s village but also from other places, there 


may well be sufficient material to justify preventive 
attion. No hard and fast rule is possible. 

In the present case, I see noreason to differ from 
the findings of the Courts below. I find, however, that 
they have entirely overlooked the provisions of section 
10 (1) of the Act. There is nothing on record to show 
{hat the magistrate satisfied himself that the accused 
had adequate means of earning his livelihood within the 
area of restriction ; see King-Emperor v. Po Mya (2). 

I therefore set aside the order and remand the 
case to the Court of the Subdivisional Magistrate for 
compliance with section 10(1). A fresh order can 
there and then be made. 


(1) 2 L.B.R; 166. (2) 10 L.B.R. 274, 
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APPELLATE CRIMINAL. 


Before Mr. Justice May Oung. 
NGA E 
uv. 
KING-EMPEROR. * 


~ Autrefois convicl—ormer trial and conviction by a village headman—Criminal 
Procedure Code, section 6, 403—-The Burm Village Act. 


Held, that a conviction by a village headm:m of an offence under scction 
294 of the Indian Penal Code bars a further trial for the same offence. 


Queen-Empress v. Nga Tha Kaing, P.J.L.B.378 ; Queen-Enpress v. Nga 
Po Kin, 1.U.B.R. (1897-1901) 388—referred to. 


This was a reference made under section 438, 
Criminal Procedure Code, by the District Magistrate 
of Thayetmyo in Criminal Revision No. 72 of 1923 
of his. Court. The facts appear from the order of 
reference, 

“ The lower Court convicted accused Nga E and 
inflicted a fine of Rs. 10 for an offence under section 294 
.of the Indian Penal Code for which accused had already 
been convicted and fined by the thugyi of the village. 
This was clearly ajudicial fine inflicted bya Court 
of competent jurisdicton, for thugyis have been given 
' authority to take cognizance of offences under section 
294 of the Indian Penal Code (ride page 41 of the 
Village Manual). 

“Tn the ruling P.J.L.B. 378 relened to by the lower 
Court the Judges agreed in their conclusion that the 
conviction by the headman was one under the Indian 
Penal Code. The'reason why such previous conviction 
could not be considered as warranting ihe infliction 


of higher punishment of whipping in a subsequent 


conviction, was that the punishment was not under 
the Indian Penal Code but under the Village Act and 
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it was necessary for both conviction amd punishment 
to have been under the Indian Penal Code in order 
to make enhanced punishment awardable. 

‘In the present case the accused was clearly 
convicted by a competent Court under section 294 of 
the Indian Penal Code. 

“ His subsequent trial for the same offence by the 
Township Magistrate was therefore barred by 
section 403 of the Code of Criminal Procedure. The 
fine inflicted has been paid. The sentence was an 
appealable one, but no appeal was preferred and the 


’ time of appeal elapsed. 


“Under section 438 of the Code of Criminal 
Procedure I accordingly report the matter for the 
orders of the High Court and recommend that the 
sentence be reversed and the fine refunded.” 


May OunG, J.—Tie Township Magistrate considered 
that his jurisdiction was not’barred under section 403, 
Criminal Procedure Code, because the Court of the 
Headman is not one of those specifically mentioned 
in section 6. He overlooked the words “the Courts 
constituted under any law other than this Code.” The 
Burma Village Act has conferred on the village 
headman the power to try, as a Court, offences under 
section 294, Indian Penal Code, and other offences. 
The accused had therefore once been tried by a Court of 
competent jurisdiction for an offence and had been 
convicted of such offence. That conviction remains 
in force. He was not therefore liable to be tried 
again for the same offence. 


The argument based on the ruling of the Special 
Court in Queen-Empress v. Nga Tha Kaing (1) has no 
force. The principle of that decision was further 
explained in Queen-Empress v. Nga Po Kin (2), and 


(1) P.J.L.B. 378. (2) 1 U.B.R. (1897-1901) 388, 
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does not seem to have any bearing on that of autre/fois 
convict. 

I.accordingly accept the recommendation of the 
District Magistrate and set aside the conviction and 
sentence in the present case. The fine will be 
refunded. 


G.U,B.C.P.0,—No, 23, Min. of Infmn., 25-1-56—600—IX, 
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one gives rise to a cause of action and should therefore be taken 
to be the starting point of limitation in the case of a suit based on 
that particular breach. PER May OvunG, J.—‘‘ There does not 
‘appear to be any adequate reason why the first breach should be 
taken and the later ones ignored. The principal duty of an 
administrator is to administer the estate, tu see that every person 

. entitled has his or her due. In practice it can: rarely, if ever,’ 
happen that any person is aggrieved or damnified until such time 
as the administrator has completed his wovk and, in doing so, has 

. failed to meethis claim. Till that time every claimant has a right 
to expect that the administrator will do what is just and proper 
and it is not till there has been a dereliction of the latter’s duty in 
this respect that a claimantis bound to seeka remedy.” Aknted 
Moclla Dawood v, Fatima Bre Bee, 8L.B.R.99 ; Kanti Chandra 
Mukerji v. Al-I-Nabi, 33 All. 414; Ko Pu v. Ma Thein Yin; 12 B.L.T. 
225—referred to. S.G. Ramanathan Chetty v. A, S. Ragammal, 
17 Mad. L.T. 61—referred to and followed, 


. MaunG SAN U AND ONE v. MAUNG KYAW MYEAND ONE... 
ADOPTION : Sce BURMFSE BuppuisT Law... Re es 


ADVERSE PossEssion—Mutual mistake as to boundaries—Liniitation. 
Possession of land by an adjoining owner, as a result of a mistake 
as to the boundaries, is nevertheless adverse to the owner. 


Ma SHAN Mav. L. S. M. SomASUNDRAM CHETTY " 


_ATTET CHILDREN, SHARE OF, IN LETTETPWA PROPERTY OF THE 
SECOND MARRIAGE: See BUDDHIsT Law ... ae re 


ATTACHMENT, REMOVAL OF, WITHOUT INVESTIGATION : See LimiTaTIon 


BuppHIsT EccLESIASTICAL AUTHORITIES, DIsPUTE OVER LaND: See 
JURISDICTION se eae eas : 


BuppHist LAW—INHERITANC E—Partition au father’ S re-marriage— 
Share ofthe children of the previous marriage inthe father's and the 
stepmot her’ s lettetpwa property. -Where,'on the re-marriage of 
the surviving parent, partition of joint property of the parents. was 
affected between the-surviving parent and the children, ield,thal the 
children. of the first marriage cann;t claim any further sharg in the 
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lettetpwa property of the surviving parent and his second spouse. 
Maung Shwe Bonv. Maung Pu, 9 B.L.T. 97; Maung Hmu v. Po 
Thin, i L.B.R, 50—referred to. Kinwun Mingyi’s Digest, Volume 
I, Articles 211 and 214 ; Manu Wunnana, section 26—referred to, 


MA TOKE AND FOUR OTHERs v. MA U LE “a aoe 


Ruppuist Law—Aporrion—Publicit y and notoriely—Credibility ofa 
witness—The relative position ofthe Appellate Court tothe Trial 
Court—Deed of release in lerms of an award found to be collusive. 
Burmese Buddhist Law requires no spetial ceiedioay fora valid 
adoption, but the adoption must be a matter of publicity and 
notoriety. Held, that in the present case there was strong 
evidence of such publicity and notoriety in that the claimant had 
lived continuously in the house of the deceased from her baby- 
hood tor twelve or thirteen years, that the deceased was entered 
on the-school registers as her parent and had paid the school fees, 
that the-claimant had been given jewelry by the deceased to 
wear, and that her clothes were also paid-for by him. Where a 
deed of release was executed in terms of acollusive award, Held, 
‘that the release failed by reason of the decision that the award 
was vitiated by the collusive misconduct of the arbitrators. Held 
also, that where the Judge, who has scen a witness, and has 
heard his evidence, comes to the conclusion that the witness is 
credible, that is to. say, a witness. who to the best of his 
recollection intends to tell the truth, it requires circumstances of 
exceptional character to justify a Corrt of Appeal in coming to a 
different conclusion and that it is not a question of the weight o; 
evidence, but of the attitude and trustworthiness of the witness, 
and of the effect of his whole demeanour in the witness-box. 


Ma THAN THAN v. MA Pwa THIT eee aoe as 
CIVIL PROCEDURE CoDE, ORDER XXI, Rute 68 : See LimrTATION 


COMMITMENT, POWERS OF THE HIGH COURT TO QUASH : See CRIMINAL 
PROCEDURE CODE, SECTION 213 (1), 215, 439 — S 


COMPLAINANT, FAILURE TO EXAMINE: See PROSECUTION BY THE 
TOWN COMMITTEE or a na and 


COUTRACT AcT, SECTION 74: See STIPULATION FOR ENHANCED RATE 
OF INTEREST wes Ss = 


Court FEES AcT, SCHEDULE II. ARTICLE I, AND SECTION 19 (xvuI): 
See PETITION OF APPEAL BY AN ADVOCATE OR PLEADER ON 
BEHALF OF A PRISONER: see oe8 5 a kee ae 


CRIMINAL PROCEDURE CopDE (V oF 1898), secTions 213 (1), 215, 
439—Powers of the High Court to quash commitment —Credibility 
of the evidence not a question oflaw. Held, that onan application 
to quash a commitment made-by the Investigating Magistrate in 
the exercise of his discretion under section 23 of the Criminal 
Procedure Code, 1898, the High Court has no cuncern with the 
question of the credibility of the evidence, when there is, in 
fact, some evidence on the committal record which would justify 
the Sessions Judge in leaving the question of guilt or innocence 
to the jury: Emperorv. Suleman Ibrahim .Nakhuda, \3 Bom. 
L.R..203;In re the Sessions Judge of Coimbatore, 27 Mad. L.J. 
593 ; Emperor v..Goda Ram, 15 A.L.J. 756; Sheobux Ram v. The 
Emperor, 9 C.W.Ni-829; King-Kmperor v. Nga Taung Thu, 7 

~B.L.T. 26—followed. Tambi y. Abpalsawmy, 9 L.B.R. 208 ; 






Crown v. Po Nyan,1.L.B.R, 348 ; King-Emperor v.Ngq Po Saw, 2 - 


L.B.R. 140; -Fatu v. Ratu, 26 All.- 565=distinguished. Nga 
Hmyin v. King-Emperor, 3 U,B,R. (1917-20) 29>referred to, 


MAHOMED Morpin AND ONE 9, KING-EMPEROR ... 
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‘CRIMINAL PROCEDURE CopE, SECTION 556: See PROSECUTION BY 
THE TOWN COMMITTEE es ose oe aes 317° 


-DECREE, SUIT TO SET ASIDE ALLEGATION OF FRAUD : See Suit TO 
SET ASIDE DECREE sae poe seb sae 500 


DEPOSITION OF A WITNESS RECORDED IN A PREVIOUS ENQUIRY : See 
EVIDENCE ACT, SECTION 33... aes ite aes 


‘DocUMENTs NOT ADMITTED IN THE PLEADINGS BUT ADMITTED IN 
EVIDENCE AT THE TRIAL-- Section 58; Evidence Act (I of 1872)— 
Option to repurchase—Regi sti ation—time is the essence of coniract 
in options to repurchasc—Equitable relief from the strict.application 
of the doctrine. Where a doccment was not admitied in the 
pigacing but only at the trial in evidence, Aeld, that the document 
must be proved. Where an outright conveyance of land by a 

-registered document was followed by an uneregistered agreement 
giving the Vendor an option to repurchase the land within a stated 
time, eld, that evidence o®the intention of the parties, and of 
their conduct, was not admissible to show that the originai transac- 
tion was in effect a mortgage. Held further, that an agreement 
giving the Vendor an option to repurchase need not be registered. 
Held alse, that time is the essence of contrac in agreement allow- 
ing an option of repurchase and that the option must be exercised 
according to the strict ‘terms of the power. Held, however, that 
though time is the essence of the contract equity will give relief 
where it was a default by the pay ees such as rendered proper tender 
by the purchaser by due date impracticable and where it was c'ear 
that the purchaser was prepared with a ready and willing tender. 
U-Kyo and one v.. Maung Pan Yo and two, 1 B.L.J. 193—vreferred 
fo. Bal Kishen Das v. Legge, 22 All. 149; Bhagwan Sahai v. 
Bhagwan Din, 12 All. 387 ; Ma Hnin v. Osman Gani. 5 B.L.T. 99; 
Ma Shwe U v. Maung Po Lu,-9 B.L.T. 177; Maung Bin v. 
Ma Hlaing, 3 L.B.R. 100 ; Maung Paung v. Ma On, 2 B.L.J. 89; 
Maung Po Yin'v. Maung Shwe Kin, 11 L.B.R. 441 ; Samarapuri 
Chettiar v. A. Sudarsanchariar, 42 Mad. 802—folkwed. Maung 
Kat v. Ma So, 2 U.B.R. (18971901) 379— distinguished. Ma Thin 
v. H. M. Yassim,9 B.L.T. 7; C. Chaing Kywan v. Ma O and others 
11 L.B.R. 456—dissented from. 


MatNnG WaLa v, MAUNG SHWE GON AND ONE... oe 472 


“ENHANCED RATE OF INTEREST FROM DATE OF DEFAULT : See STIPULA- 
TION FOR ENHANCED RATE OF INTEREST eas exer) OD 


ENQUIRY UNDER ORDER XXI, RULE 68, CiviL PROCEDURE CoDE : See 
LIMITATION ¢ As Ses cao oes 481 


EQUITABLE RELIEF FROM THE DOCTRINE oF TIME THE ESSENCE OF . 
Contract : See DocUMENTS NOT ADMITTED IN THE PLEADINGS 
BUT ADMITTED IN EVIDENCE AT THE TRIAL ws es 472 


EVIDENCE ACT, SECTION 33—Admission in evidence of the depfosilion of 
a witness recorded ina previous enquiry—Conditions to be complied 
with before admission. ‘The power given by section 33 requires to 
be exercised with great caution and the Court must insist.on strict 
proof before holding that the requisite conditions have been 
satisfied. PER Lentaicne, J.—‘ Thowgh it might be sufficient for 
a Sessions Judge or Magistrute to Specify in his judgment his 
reasons for holding that there are sufficient grounds for his having 
admitted’ into evidence under-section 33 of the Indian Evidence 
Act, .a deposition: cf:a witness: ‘recorded in a: previous-enquiry, in 
my opinion, is far préferable and 2 safet precautign‘especia lly in 
-appealable cases that. the Sessions: Judge or Magistrate should 
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record aseparate order giving his reasons for holding that the 
necessary conditions of section 33 have been complied with prior to 

his admitting such deposition, into evidence.” 
Maune Nyo v. KinG-EMPEROR es acs eve 
EVIDENCE ACT, SECTION 58 : See DOCUMENTS NOT ADMITTED IN THE 
PLEADINGS BUT ADMITTED IN EVIDENCE AT THE TRIAL dex 
EVIDENCE, CREDIBILITY OF, NOT A QUESTION OF LAW : See CRIMINAL 
PROCEDURE CODE, SECTIONS 213 (1), 215, 439 a 


FAILURE TO EXAMINE COMPIAINANT CURED BY SECTION 557, CODE OF 
CRIMINAL PROCEDURE : See PROSECUTION BY THE TOWN Cow- 


MITTEE wee see 
FRAUD, AELEGATION OF IN SUIT TO SET ASIDE eee FRAUD 
EXTRANEOUS TO PREVIOUS TRIAL see . sae 


GIFT OF A MONASTERY BY A MONK : Sce iat a OF | BUDDHIST 
ECCLESIASTICAL AUTHORITIES ... és ni ee 


HiGH COURT, POWERS OF, TO QUASI COMMITMENT : See CRIMINAL 
PROCEDURE CODE : SECTIONS 215, 439 Se = 


INVESTIGATION, ORDER PASSED WITHOUT, CIVIL PROCEDURE Copp, 
ORDER XXI, RuLeE 68, Civit PRecEDURE CoDE : See Limita- 
TION an aes es aah eis ox 


JurisDICtTIon oF BUDDHIST ECCLESIASTICAL AUTHORITIES—Dispute 
over land, which belongs toa layman—Orders of an ecclesiasiical 
superior to amonk—Gift of a monastery by amo: ik. Held that Bud- 
dhist ecclesiastic authorities possess no jurisdicticn to adjudicate on 
disputes over land which belongs to a Jayman, and which has not 

- been devoted and held for religious purposes, Held further; that 
wheren an ecclesiastical authority adjudicates and settles a dispute 
as to property between a pougy7 anda layman, h.s awards will have 
the etfect of that of an ordinary arbitrator and inust be subject to 
the same rules as an ordinary arbitration. Held also, that a gift 
by a monk, whether to a layman, or fo another. monk, of a monas- 
tery or of a site for a monastery, whether it has been dedicated to 

‘him personally or not, is invalid. U Te Za v, U Pyinnya..2 U.B.R. 
(1892—96} 59; U Okgantha v. U Thiri 2 U.B.R. (1892—96j 82; 
U Thatdama v. U Meda, 2 U.B.R. (1897—1901: 42 ; U Thi Hav. 
C Sanda, U.B.R. 1907—09), Il, Buddhist Law, Ecclesiastical, 5; 
U Kuthala v. & Sanda, U.B.R.. (1907—09) II, Buddhist Law, 
Ecclesiastical, 1—distinguished Nga Po Thin v. U Thi Hla, 
U.B.R. (1910—13) 183—followed. 


U MEDA AND Two v. U SANDIMA AND TWO .... wos 


Limitat1ion—Enquiry under Order XX1, Rule 68, Code of Civil Proce- 
dure(Act V of 1908)-Order passed without investigation~Article 11 
of the First Schedule to the Limitation Act (1X of 1908). Held, that 
an order on a removalof attachment application, after no investiga- 
tion of the claim comes within the category of an ordér made 
against that party in sucha way as to render that order conclusive 
and thereby prohibit the institution of a suit to establish the same 
rights, after the period of one year allowéd by Article 11 of the 
Hirst Schedule to the Limitation Acthas expired. Machi Raju 

Venkataratnam v. Sri Raja Vadrevu Ranganayakamma 
Zamindarini Gavu, 41 Mad. 9°5 ; Narasimha Chetti v. Vijiapala 
Nainar, 27 1.C. 944 ; Nagandra Ea) Chowdhury v. Fani Bushan 
Das, 45 Cal. 785 ; Gulab v. Mutsaddi Lal, 41 All. 623 ; Satindra 
Nath Banerji v. Siva Prasad Bhakat, 64 .1.C. 713—referred to and 


et followed, Sarat Chandra Bisu ve Torini Prosad Pal, 34 Cal. 491 
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: : PAGE 
—distinguished. Rahim Bux v. Abdul Kader, 32 Cal. 537— 
referred to. Rustomji’s ‘‘The Law of Limitation’? (1922 
Edition)—‘referred to. aes 
* MauNnGc PyYA AND ONE v. MA HLA KYU AND OTHERS se 481 
Limitation Act, ARTICLE 11, First SCHEDULE : Sce LIMITATION 481 


LimitaTion Act, ARTICLES 68, 80, 116, 120: THE STARTING POINT 
OF LIMITATION IN A SUIT ON AN ADMINISTRATION BOND. See 
ADMINISTRATION BOND, SUIT ON ale lea ee = * 463 


OPTION TO REPURCHASE ; AN AGREEMENT GIVING VENDOR, NEED 
NOT BE REGISTERED. See DOCUMEN'!S NOT ADMITTED IN THE 


PLEADINGS BUT ADMITTED 1N EVIDENCE AT THE TRIAL ae 472 
PENALTY : See STIPULATION FOR ENHANCED RATE OF INTEREST FROM 
DATE OF DEFAULT | was ose wee eee 460 


PETITION OF APPEAL BY AN ADVOCATE OR PLEADER ON BEHALF OF A 
PRISONER—Court-fees Act (VII of 1870), Schedule II, Article 1, 
and section 19 (avii). A petition filed byan advocate or vakil on 
behalf of a prisoner is none the less a petition by a prisoner ; and 
such petition need not be stamped. Jaganath Khar v. King- 
Emperor, 4 U.B.R. 72; Kali Prasad Banérji v. Gisborne & Co., 
10 Cal. 61; Emperor v. Marati Teli, 45 1.C. 158—referred to. 


In re CouRT FEEs ACT, SECTION 19 (xvii) ees aie 510 
PRESUMPTION ARISING FROM RECENT POSSESSION aie wes 520 


PREVIOUS CONVICTIONS INADMISSIBLE TO PROVE OFFENCE—Fresump- 
tion arising from recent possession—Facts to be proved before 
presumption justified. Held, that except where evidence of. bad 
character of th accused is relevant under the provisions of the 
explanations to section 54, the Evidence Act, Magistrate should 
not allow themselves to be guided in their decisions by the fact 
that the accused had one or two previous convictions. PER 
May Ounce, J.—‘‘It-is not, perhaps, easy to keep the mind 
entirely free from prejudice when the record and the police 
pape.s show that the prisoner in the dock is an ex-convict. But 
the provisions of section 310, Code of Criminal Procedure, 
whereby, im Sessions Trials, all knowledge of previous conviction 
is rightly withheld from jurors and assessors until after the 
accused has cither pleaded, or been found guilty indicate 
the importance of the complete exclusion of such knowledge 
when weighing the evidence as to the truth or otherwise of the 
main charge.’’ Held also, that no presumption under sec- 
tion 114, illustration (a), of the Evidence Act, arises unless the 
property found in the possession of the accused was clearly 
shown to have been the compalinant’s and to have formed part of 
what had been stolen. Dehri Sonar v. Emperor, 50 Cal. 367— 


referred to. 
MaunG E Gyr v. KING-EMPEROR ... ae «we - 520 
PROSECUTION BY THE TOWN CoMMITTER—Formal sanction by the 
President — Section 556, Criminal Procedure Code (V of 1898)—The 
President of the Committee acting as the trying magistrate— 
Failure to examine the complainant—Effect of section 537, 
Criminal Procedure Code. Where there was no allegation 
either that the-trying magistrate, in his capacity as the President 
of the Town Committee, made any enquiries before sanctioning 
the prosecution or that he attended any meeting of the Committee 
at which the subject of the prosecution was debated, his only 
connection with the prosecution consisting in giving formal 
sanction authorizing the prosecution, Keld, that the magistrate 
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was not precluded by .provisions of section 556, Criminal 
Procedure Code, from trying the case. Held further, however, 
that it was extremely undesirable that, when other magistrates 
were available, a magistrate should try a case in which he had 
in a different official capacity given formal sanction to ‘the 
prosecution. Held also, that the failure to examine the com- 
plainant was an error of procedure, which was cured by 
section 537° of the Criminal Procedure Code. Emperor v. 
Bisheshar Battacharya, 32 All. 635—distinguished. Queen- 
Empress v. Chenchi Reddi, 24 Mad. 238—followed. 


Gori CHAND v. KING-EMPEROR Peay Sea ae 517 


REMOVAL OF ATTACHMENT ORDER WITHOUT INVESTIGATION: See 
LIMITATION ase 5 awe ewe en one 481 


STIPULATION FOR ENHANCED RATE OF INTEREST FROM DATE OF 
DEFAULT—Stipulation by way of penalty—Contract Act (IX of 
1872), section 74. A mortgage bond fixed the rate of interest 

. payable at Rs. 1-12 per cent per mensem, It further provided that 
the interest was to be paid in full at the end of each month ;: but 
that if there was default in the payment of interest for any one 
month, the mortgagee shoula be entitled to claim either interest at 
the rate of Rs. 2 per cent per mensem with effect from the date of 
default or should be entitled to demand payment of the whole of 
the principal and interest payeble on the date of default. Held, 
that a clause such as the above providing for an enhanced rate of 
interest may be, but is not of necessity. a stipulation by way ofa 
penalty and that as to wh ther it is or itis not by way of a penalty 
is a question to be decided on the circumstances of each case. 
Held further, that on the circumstances of the present case, the 
clause providing for enhanced rate of interest was fair and that 
it was not a stipulation by way of a penalty. - 


P. C. PAL v. K.A.L.R. FiRM AND ANOTHER ee ies 462 


SANCTION FOR PROSECUTION BY PRESIDENT OF A COMMITTEE WHO IS 
ALSO THE TRYING MAGISTRATE : See PROSECUTION BY THE TOWN 


COMMITTEE Ske wee Ese Ec oe. 517 — 


SurT TO SET ASIDE-A DECREE—Alleg ation of fraud—Fraud extraneous 
to the previoustrial. Where a decree has been passed againsta 
party by a proper Court, it is.not open to another Court to enter-° 
tain a Suit to set aside a decree when the sole point is whether 
the Court was wrong in believing the evidence called before it. 
Held, that a suit tc set aside a decree on the ground of fraud is 
maintainable only when the fraud alleged was eatraneous to the 
previors trial. Chinnayya v. Ramanna, 38 Mad. 203 ; Kadirvelu 
Naina v. Kuppuswa Naiker, 49 Mad. 743 ; Munshi Mosuful Hug 
v. Surendra Nath Ray, 16 C.W.N. 1002; Janki Kuar v. Lachmi 
Narain, 37 All. 535; Puran Chand v. Shedat Ilai, 29 All. 212— 
followed. Abdul Mazumdar v. Mahomed Gazi Chowdhry, 21 Cal. 
605 — dissented from. Radha Raman Shaha v. Pran Nath Roy, 
28 Cal. 475; Khagendra Nath Mehta v. Pran Nath Roy, 4 Bom. 
365—distinguished. Lakshimi Charan Saha v. Nur Ali, 4 Bom, 
363— referred to. ; 

_K. E. MusTHAN v. BABU MOHENDRA NATH S:NGH Pee 500 


TIME, THE ESSENCE OF CONTRACT IN OPTIONS TO REPURCHASE } See 
DOcUMENTS NOT ADMITTED IN THE PLEADINGS BUT ADMITTED IN 


EVIDENCE AT THE TRIAL ees tvs oe ae 
Witness, THE CREDIBIDITY OF A: See BURMESE BuDDHIsT Law ... 451 
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APPELLATE CRIMINAL. 
Before Mr, Justice May Oung. 
NGA E 

— ae 
KING-EMPEROR.* 


-Autrefois convict ormer trial sie somlation by a village headman—Criminal 
Procedure Code, sections 6, 403—The Burina Village Act. 


Held, that a conviction by’ a village headman of an offence under section 
294 of the Indian Penal Code bars a further trial for the same offence. : 


_ Queen-Empress v. Nga Tha Kaing, P.J.L.B. 378 ; Queen-Empress v. Nga 
Po Kin, 1 U.B.R. (1897-1901) 388—referred Os. os f 


This’ was a reference made under section 438. 
Criminal Procedure Code, by the District Magistrate 
of Thayetmyo in Criminal Revision No. 72 of 1923 
of his Court. The facts appear from the order of 
reference. Lanne eee ; 

. “Phe lower Court convicted accused Nga E and 
fine, of Rs. 10 for an offence under section 294 
of the Ini: 1 IPenal Code for which accused had already 
been cont. viel and fined by the thugyi of the village. 
This ‘was clearly a judicial fine inflicted by a Court 
of competent jurisdiction, for thugyis. have been given 
authority to take cognizance of offences under séction 294 
of the Indian Penal Code (vide page 41 of the Village 
Manual). 
“Tn the ruling PJ. L.B. 378 referred to by the lower 





Court the Judges agreed in their conclusion that the 


conviction by the headman was one under the Indian 
Penal Code. The reason why such previous conviction 
could not be considered as warranting the infliction 
of higher punishment of whipping in a subsequent 
conviction, was that the “punishment was not under 
the Indian Penal Code, but under the Village Act and 
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it was.necessary for both conviction avd punishment 
to have been under the Indian Penal Code in order 
to make enhanced punishment awardable. 

“In the present case the accused was clearly 
convicted by a competent Court under section 294 of 
the Indian Penal Code. 

‘* His subsequent trial for the same offence by the 
Township Magistrate was therefore barred by 
section 403 of the Code of Ciminal Procedure.. The 
fine inflicted has been paid. The sentence was an 
appealable one, but no appeal was preferred. and the 


time of appeal elapsed. . 


“Under section 438 of the Code of Criminal 
Porcedure I accordingly report the matter for the 
orders of the High Court and recommend that the 
sentence be reversed and the fine refunded.” 


May Ounce, J.—The Township Magistrate considered 


‘that his jurisdiction was not barred under section 403, 


Criminal Procedure Code, because the Court of the 
Headman is not one of those specifically. mentioned 
in section 6. He overlooked the words “ 4" Courts 
constituted under any law other than thisC ~<.’” The 
Burma Village Act has conferred on the village 
headman the power to try, as a Court, offences under 
section 294, Indian Penal Code, and other offences. 
The accused had therefore once been tried by a Court of 
competent jurisdiction for an offence and had been 
convicted of such offence. That conviction remains 
in force. He was not therefore liable to be tried 
again for the same offence. 

The argument based on the ruling of the Special 
Court in Queen-Empress v. Nga Tha Kaing (1) has no 
force. The principle of that decision was further 
explained in Queen-Empress v. Nga Po Kin (2), and 

(1) P.J.L.B. 378 (2) 1-U.B.R. (1897-1901) 388. i 
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does not seem to have any bearing on that of autrefois 


convict. 
I accordingly accept the recommendation of the 


451 
1923. 
Nea E. 


v. 
KING- 


District Magistrate and set aside the conviction and PEROT: 
sentence in the present case. The fine will be me ONeS 


refunded. 


— 


PRIVY COUNCIL. 


MA THAN THAN 
HF 
MA PWA THIT.* 


(Oa appeal from the late Chief Court of Lower. Burtha.) 


Burmese Buddhist Law —Adopiion—Publicity and noloriety—Credi bility of a 
witness—The relative position of the Appellate Cort to the Trial Court — 
Deed of release in terms of an award found to be collusive. 


Burmese’ Buddhist Law requires no special ceremony for a valid adoption 
but the adoption must be a matter of publicity and notoriety. © 

Held, thatin the present case there was strong evidence of such publicity 
and notoriety in that the claimant had lived continuously in the house of the 
deceased from her babyhood for twelve or thirteen years, that the deceased 
was entered on the school rvgisters as her parent and had paid the school 
fees, that the claimant had been given jewellery by the deceased to wear, and 
that her clothes were also paid for by hiin. 

Where a deed of release was executed in terms of a collusive award, held 
that the release failed by reason of the decision that the award was vitiated 
by the collusive misconduct of the arbitrators. 

Held also, that where the Judge, who has seen a witness, and has heard 
his evidence, comes to the conclusion that the witness is credible, that is to 
say, a witness, who to the best of his recollection intends to tell the truth, 
it requires circumstances cf exceptional character to justify a Court of 
Appeal in coming to a different conclusion and that. it is not a question of 
the weight of evidence, but of the attitude and trustworthiness of the wif 
ness, and of the effect of iis whole demeanour in the witness-box. 


The. following were the facts out of which the 
present appeal arose :— 

The appellant, Ma Than Than, instituted on the 
Original Side of the late Chief Court of Lower Burma a 
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suit inter alia for a declaration that she was the keittima 
adopted daughter of one Ko Po Kyaw and his wife, 
Ma Nyun, both deceased. Ko Po Kyaw had married 
Ma Nyun in 1876 when he was twenty years of age ; 
and it was claimed that after they had been married 
for some sixteen years and becausé they had no 
children of their own, they had. with the consent of 
her parents adopted Ma Than Than, who was a 
daughter of a cousin of Ko Po Kyaw and then an 
infantin arms. After the child had been weaned from 
her mother, Ko Po Kyaw and Ma Nyun had taken 
her from her parents’ house to their own declaring 
that they were adopting her with a view to inherit. . 
From that time, the appellant had continued to live 
with Ko Po Kyaw until she was thirteen or fourteen 
years of age and was brought up by him as his 
daughter openly. Ma Nyun died some, two years 
after the alleged adoption. Thereafter from time to 


‘time Ko Po Kyaw contracted other marriages. In 


1900 he married one Ma Pwa Gyi and during his 
coverture with her, the plaintiff left his house with 
his consent and went to sleep at her mother’s house; 
which was then almost opposite his own house. The 
reason alleged by the plaintiff and accepted by the 
Trial Judge (Robinson, J.) for her doing so’being that 
Ko Po Kyaw and Ma Pwa Gyi were often away at 
Mandalay, for several months at a time, and that as the 
plaintiff had reached the age of puberty, it was not 
propér that she should live alone in Ko Po Kyaw’s. 
house without any women-folk to keep her company. 


‘It was claimed that this in no way broke off the 


plaintiff's relationship with Ko Fo Kyaw, but that on 
the contrary she often had her. meals in his house 
with him and was still his adopted daughter. MaPwa 
Gyi having died in 1905, Ko Po Kyaw in 1908 
married the defendant, Ma Paw Thit, at Mandalay, and 
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lived with her there for six months. There was then 
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a divorce by mutual consent, after which for a short Ma Ta icheoga 


while Ko Po Kyaw became a péngyi, but on his return 
to Rangoon, at the plaintiff's suggestion, he went 
back to Mandalay, re-married Ma Pwa Thit and brought 
her to Rangoon where she lived with him as his 
wife until he died after an operation in the General 
Hospital on the 27th October 1916. 

After his death, a dispute arose as to the respective 
‘status of the plaintiff and the defendant, and 
four: lugyis or arbitrators were asked to settle the 
same. A reference to the arbitrators was drawn up 
and signed by both the plaintiff and the defendant, 
an hour or two after which the parties were called up 
by the abitrators and their award was made known, 
whereby Ma Than Than was awarded Rs. 30,000 
out of an estate of one lakh and twenty thousand 
rupees. A deed of release in terms of this award 
was executed by Ma Than Than, and ae 30,000 was 
paid to her by Ma Pwa Thit. 

Ma Than Than instituted her suit.on the. Original 
Side of the late Chief Court of Lower Burma against 
Ma Pwa Thit praying for, amongst other reliefs, a 
declaration that she was a keittima adopted daughter 
of Ko Po Kyaw and that the deed of release was 
void for the reason that the award was collusive. 

Mr. Justice Robinson decreed the plaintiff-appel- 
lant’s suit ; but on appeal by the defendant, the late 
‘Chief Court in its Appellate Jurisdiction (Twomey 
C.J., and Young, J.) reversed the decree of the Trial 
Court and dismissed the suit with costs. It was from 
this judgment and decree that the plaintiff appealed 
to their Lordships of the Privy Council with the 
result reported below. 

A, M. Dunne, K.C., & E. B. Raikes—for the cone aellene 

Montgomery, K.C., & B, Dube—for the Respondent. 
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8 The judgment of the Privy Council was delivered 
Ma THAN by— 
THAN : : ; ; : . 
v. LorpD ParRMooR.—The question involved in this 
je bony appeal is whether the appellant is the keittima 
adopted daughter of Ko Po Kyaw and Ma Nyun.. 
Ko Po Kyaw died at Edward Street, in Rangoon, on 
the 27th October 1916, leaving considerable properiy, 
worth from Rs. 1,00,000 to Rs. 1,50,000. Ma Nyun 
was the first wife of Ko Po Kyaw. The appellant 
claims that she was adopted as keittima daughter in 
or about 1893, after the deceased and his first wife | 
had been married-sixteen years without children. “The 
-respondent was the fifth of the six wives of the 
deceased. She was married to the deceased about 
1906, was divorced from him about six months later, 
but resumed living with him after ihe death of his 
sixth wife, and was living with him at the time of 
his death. The appellant was born in 1892, being the 
daughter of Ma Gyoke who was a cousin of Ko Po 
Kyaw, and married.to Ko Maung Gale. In the first 
Court the Judge, Mr. Justice Robinson, gave judgment. 
in favour of the appellant, but this judgment was set 
aside in the Court of Appeal. 

At the trial of the action, there was a considerable 
conflict of evidence between the witnesses, called 
respectively on behalf of the appellant and respondent. 
Mr. Justice Robinson held that implicit trust might~ 
be placed in the evidence of Maung So Naing, who 
had joined Ko Po Kyaw in business many years ago, 
and was the trusted manager of the business. He 
lived in Ko Po Kyaw’s house, and ‘was treated like a 
brother. There is no doubt of the importance of the 
evidence Maung So Naing, but in: the. Court of 
Appeal his evidence was treated as unreliable, and 
the Chief Justice regrets that he cannot agree with the . 
learned Judge’s opinion of this. man’s impartiality. 
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Before further considering the weight that should be 
given to the evidence of Maung So Naing, it will be 
well to state shortly certain facts which are either not 
disputed, or which, in the opinion of their Lordships, 
have been clearly established. 

Ko Po Kyaw and Ma Nyun took the appellant, 
when she was a child, aged about one year, away 
from her parents, and she lived in the house of Ko 
Po Kyaw in Edward Street for the next thirteen or 
fourteen years. She was taken to Ko Po Kyaw’s 
house with the consent of the natural parenis, and Ma 
Gyoke, the natural mother, states that she was taken 
to be adopted by Ko Po’ Kyaw and Ma Nyun; 
and this statement, which alone might be of little 
value, is in accord with the subsequent sequence 
of events. From the time that the appellant was 
taken to the house of Ko Po Kyaw she appears to 
have been brought:up publicly as his daughter, and 
to have lived openly and continuously. under his 
protection. Their Lordships attach much importance 
to the evidence of Maung Po Lun, who kept:a school 
in Rangoon, and who entered the appellant’s name in 
the School Register for the month of March 1899, 
according to the regulations prescribed for the students’ 
names in native schools. The entry in the register 
was produced, and in the column in which the name 
and occupation of parent or guardian is entered, the 
name entered is— 

“Maung Ba Kyaw, 
Trader, a 
Edward Street.” 


In the first place, it is clear that the name entered in 
the register is not the name of the natural parents, 
and, secondly, their Lordships see no reason for 
doubting that the name actually entered was that of 
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Ko Po Kyaw, although some doubt is thrown on this 
in the judgment in the Court of Appeal. Evidence 
was further given that the school fees were paid by 
Ko Po Kyaw during the time that the appellant re- 
mained at school. A further exhibit from the school 
register was produced containing the entry of the 
appellant’s sister, Ma Than Kin, and in this case the 
name entered as parent is that of the natural father, 
Maung Maung Gale. After the appellant had left school 
she continued to sleep in Ko Po Kyaw’s house until 
she was about fourteen years of age, after which she 
slept in the house of her. natural mother, Ma Gyoke, 
The reason given for this change is that, at this time, 
Ko Po Kyaw brought Ma Pwa Gyi as a wife from 
Mandalay, and that, as she often went up to Mandalay, 
there was no female companion for the appellant at 
Edward Street. The appellant did not cease to visit 
Ko Po Kyaw’s house frequently, and it is not sug- 
gested that, if she had become his adopted daughter, 
there was any action which denoted repudiation of her 
adoption, even if such repudiation is possible, a 
matter not before their Lordships, and on which 
their Lordships give no opinion. 

The facts stated above point directly to the 
conclusion that Ko Po Kyaw did adopt the appellant 
as his keitlima daughter. There is no special ceremony 
in Burmese adoption, but the adoption:must ‘be a 
matter of publicity and notoriety. It is strong evi- 
dence of such publicity and notoriety, that the 
appellant lived continuously in the house of Ko Po 
Kyaw from her babyhood for twelve or thirteen years 
and that he was entered on the register of the school, 
as her parent,.and paid the school fees. Moreover, 
there is evidence that the appellant was given jewellery 
by Ko Po Kyaw to wear, and that Ko Po Kyaw also 
paid for her clothes. It is however, suggested that 
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-this evidence is consistent with Ko Po Kyaw taking 
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over the charge of the daughter of his relative, aad 


Ma Gyoke, and bringing her up in his house, as an 
assistance to his relative, but without the intention of 
adopting her as his keiftima daughter. It is in 
reference to this suggestion that it becomes necessary 
to consider shortly the more important. evidence 
adduced at the hearing. Undoubtedly, the most 
important witness is, Maung So Naing. Mr. Justice 
Robinson who saw Maung So Naing and heard his 
evidence, held that he was a credible witness, that is 
to say, a witness whose evidence could be trusted and 
who intended, within the best of his recollection, to 
tell the truth. _ 

It may well be that although a witness is credible, 
yet that his recollection of a particular incident is not 
of such a character as to carry much weight, but in 
this instance, if Maung So Naing is to be accepted 
as a credible witness, it is hardly possible to reject 
the evidence which he gives as to the adoption of the 
‘appellant. He states that he was present at the time 
of adcption, together with the members of the house- 
‘hold of Ko Po Kyaw, and that a kinmoodat ceremoney 
was perfromed, and that the péngyis were invited 
and fed. If this evidence has been invented for the 
purpose of the case, Maung So Naing could not be 
regarded as ‘in any sense a credible witness: and the 
Court of Appeal in rejecting it have directly differed 
from Mr. Justice Robinson on the question of 
credibility. Inthe Court of Appeal certain inconsis- 
fencies in the evidence of Maung So Naing were 
referred to in support of the view that he was not a 
credible witness, and he was further criticised for 
his conduct in withholding the key of the safe after 
the death of Ko Po Kyaw, but it appears to their 
Lordships that, in this respect, he acted rightly, and 
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a in accord with the responsibilities which he came 
pa under at the death of Ko Po Kyaw. ‘Where the 
oe Judge, who has seen a witness, and has heard his 
Tur, evidence, come to the conclusion that the witness. 
is credible, that is to say, a witness who to the best 
of his recollection intends to tell the truth, it requires. 
circumstances of exceptional character to justify a 
Court of Appeal in coming to a different conclusion. 
It is not a question of the weight of evidence, but 
of the attitude and trustworthiness of the witness, 
and of the effect of his whole demeanour in the 
witness box. In the opinion of their Lordships there. 
, are no such exceptional circumstances in the’ present 
case, and accepting Maung So Naing as a credible 
witness, it is clear that the appellant lived in the 
house Ko Po Kyaw as his adopted daugther, and 
was publicly recongised by him as his adopted 
daughter. Evidence was given on behalf of the re- 
spondent by three near relatives of Ma Nyun and by 
U Maung Gyi, a Pagoda Trustee, and rice miller, who 
state that they knew nothing of the adoption of the 
appeliant by Ko Po Kyaw,. but if the evidence of 
Maung So Naing is believed this negative evidence 

has little value. , 
There is a further special incident in the case to be 
considered. It is said that the dispute was referred 
by the parties to the arbitration of four Lugyis or, 
elders, each party nominating two elders, and that on 
the 10th November 1916, the parties executed an 
agreement of reference. There is a question as to 
what were the matters in dispute to which the deed 
of agreement referred, but.on the same day the Lugyis 
made and delivered what purported to be an award, 
finding that under the Buddhist Dhammathats, the 
keittima daughter, Ma Than Than, is entitled to a 
fourth: share of the estate of Ko Po Kyaw, or 
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Rs. 30,000, and that in accordance with this award 
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the defendant, Ma Pwa Thit, ‘shall, at the time of Ma THAN 


registration, in the Registration Office at Rangoon, 
pay the said sum in full into the hands of the keittima 
daughter, Ma Than Than. On the. following day a 
sum of Rs. 30,000 was paid to the appellant by the 
respondent, and a deed of release was.executed by 
the parties in the presence of witnesses. What is the 
effect of this award and release? Mr. Justice 
Robinson held that the arbitrators acted cdllusively 
with the respondent, and that, by reason of such 
collusion, the award was invalid. It was not thought 
necesscry to give any decision on this point in the 
Court of Appeal, but, in the opinion of their Lord- 


ships, the evidence is amply sufficient to maintain the _ 
finding of Mr. Justice Robinson. The result is that 


the award must be regarded as invalid. The finding 
in the award, that the appellant was the keittima 
‘daughter of Ko Po Kyaw, is not a finding on which 
the appellant can rely, and the payment of Rs. 30,000 
under the times of the award cannot be regarded as 
a valid release of the claims of the appellant against 
the estate of Ko Po Kyaw. This sum is part of 
the terms of an award based on the collusive acticn 
of the arbitrators, and such an award is necessarily 
wholly invalid owing to their misconduct. Their 
Lordships are unable to attach importance to the 
subsequent inconsistent evidence given by the /ugyis 
at the trial, and agree with Mr. Justice Robinson that 
the release fails by reason of the decision that the 
award itself is vitiated by the collusive misconduct 
of the arbitrators. 

In the result their Lordstips will humbly advise 
His Majesty that the judgment of the Court of Appeal 
should be set aside with costs, and the judgment of 
Mr. Justice Robinson restored. In the Court of 
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Appeal the appellant is entitled to costs, and in 
addition to the ordinary costs, special advocate’s fees 
of ten gold mohurs a day for each day's hearing after 
the first. The respondent will pay the costs of the 
appeal. “ve 

Solicitors for Appellant: Messrs. Sanderson & Orr 
Digmans. 

Solicitors for Respondent - Messrs. Waterhouse & Co, 





APPELLATE CIVIL. 
_ Before Sir Sydney Robinson, Kt. Chief Justice, and Mr, Justice M ay Oung. 
P. C. PAL 
v. 
K.A.L.R. FIRM aNnpD ANOTHER.* 


Stipulation for enhanced rate of interest from date of def ault—Stipulation by 
E way of penalty—Contract Act (IX of 1872), section 74. 

A mortgage bond fixed the rate of interest payable at Rs. 1-12 per cent. pe™ 
mensem. It further provided that the interest was to be paid in full at the end 
of each month ; but that if there was default in the payment of interest for. any 
one month, the mortgagee should be entitled to claim either interest at rate o 
Rs. 2 per cent. per mense:n with effect from the date of default or should be 
entitled to demand payment of the whole of the principal and interest payable 
on the date of default. ; 

Held,that ac lause such as the above providing for an enhanced rate of 
interest may be, but is not of necessity, a stipulation by way of a penalty and > 
that as to whether it is or it is not by way of, penalty is a question to. be 
‘decided on the circumstances of each case, ; 

Held further, that on the circumstances of the present case, the clause 
providing for enhanced rate of interest was fair and that it was not 2 
stipulation way by of a penalty. 


The facts and points pressed before the High 
Court appear in the judgment reported below. 

Doctor—for the Appellant. 

Das—for the Respondents. 





* Civil. First Appeal No. 69 of 1922 against the Decree of the District 
Court of Bessein in Civil Regular No. 15 of 1921. . 
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The Judgment of the Court was delivered by— 


ROBINSON, C.J.—The plaintiff-respondent lent one 
P.C. Pal, asum of Rs. 15,000 ona mortgage of two 
steam-launches, “Bruce” and “ Twilight” The 
mortgage bond fixes the interest payable at the rate 
of Rs. 1-12 percent. permensem. It further provides 
that the interest was to be paid in full at the end of 
each month; but that, if there was default in the 
payment of interest for any one month, mortga ee 
should be entitled to claim either interest at the rate 
of Rs. 2 per cent. per mensem, with effect from the 
date of default, or should be entitled to demand 
repayment of the whole of the principal and interest 
payable on the date of default. 

. Default was made in paying the interest after five 
months, and plaintiff claims the amount lent together 
‘with interest from the date of default at Rs. 2 per 
,cent permensem. Thesecond defendant was added as 
he also claims to be a mortgagee of two launches 
* for money lent. It appears that the lent P. C. Pal 


money to buy these launches, and also advanced him 


sums of money for their repair. The ‘ Twilight” 
met with an accident in the Rangoon River, and was 
sunk. The second defendant claimed that he had raised 
-the-launch and _ repaired it, spending Rs. 9,150 
therecn. After this the first, defendant put him in 
possession of the two launches. He therefore claimed 
that he was entitled to priority over the plaintiff, first 
by reason of being the mortgagee in possession, and 
secondly by reason of his having spent ee for 
the preservation of the security. 

The plea as to priority has been sbandonad, as it 
is admitted that the second defendant was aware of 
the mortgage of the plaintiff at the lime he obtained 
his mortgage. It was also urged in the appeal that 
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the decree was defective, and that it did not adjudicate 
and give the second defendant a decree for the amount 
due to him. That was also abandoned, and rightly 
so, for in his written statement the second defendant 
not only did not ask for this relief, but specifically 
reserved his right to sue the first defendant later. 

As regards the claim to priority by reason of the 
preservation of the security, it is clear from the 
evidence, and indeed it is hardly denied, that the 
Rs. 9,150 were not spent by the second defendant, but 
were lent to the first defendant from time to time for 
the purpose of raising the launch. The advances 


were merely made as subsequent loans, and can 


clearly give him no priority. 

The sole point remaining for decision in this 
appeal is whether the plaintiff's claim to interest at the 
Yate of Rs. 2 per cent. must be disallowed as a penalty. 

It is clear that the provision. that plaintiff should 


-be entitled to recover the whole amount as soon as 


default was committed in the payment of interest is 
no penatly, seeing that plaintiff would recover and 


. defendant would be liable to pay no more than he 


was then liable to pay under the terms of the 
agreement. By the amendment of section 74 of the 
Contract Act, a clause such as this providing for 
enhanced rate of interest from-the date of default is 
clearly not of necessity a penalty. It may or may 
not be a penalty, and whether it is or is not is a 
question to be decided on the circumstances of each case. 

In the present instance the increased rate is only 
four annas per cent. per mensem more and, having 
regard to the nature of the security and to the clear 
intention of the parties as appearing from the 
document itself we cannot hold that itis a penalty. 
There is no suggestion that plaintiff took any unfair 
advantage of the defendant in respect of this increased 


Vou. 1] RANGOON SERIES. 


rate. Defendant was to pay a very small increase in 
the rate of interest in return for the plaintiff’s not 
exercising forthwith his right to recover at once the 
whole amount due. Ii is, in fact, a recompense to 
plaintiff for forbearing to exercise the alternative 
power that was given to him freely by the document 
itself. This being so, the decree of the Court below 
was undoubtedly correct and must be confirmed ; and 
the appeal will be dismissed with.costs throughout. 
Costs in this Court will be paid by the appellant. 





APPELLATE CIVIL. 
Before Sir Syduey Robinson, Kt, Chief I ustice, and Mr. Justice M ay Oung. 


MAUNG SAN JU AnD ONE 
v. 
MAUNG KYAW MYE anb onsg.* 


Administration bond, suit on-~ Limitation Act (IX of 1908), articles 68, 80, 116, 
120—The starting potnt of limitation,ina suit onan administration 
bond—Breach of one of several conditions in the bond. 

Heid, that an administration bond is a bond subject to a condition and that 
a suitfounded on an administration bond is governed by article os of the 
Limitation Act. 

Held futher, that where the bond contains several conditions, a breach Of 
each one give rise to a cause of action and should therefore be taken to be the 
starting point of limitation in the case of a suit based on that particular breach. 

Per MAy OwnG, J.—“* There does not appear to be any adequate reason why 
the first breach should be taken and the later onesignored. The principal duty 
of an administrator is 10 administer the estate, to see that every person entitled 
has his or her dne. In practice it can rarely, if ever, happen thatand person is 
aggrieved or damnified until such time as the administrator has completed his 
work and. in doing so, bas failedto meet his claim. ‘Till that time every claimant 
has a right to expect thatthe administrator will do what is just and proper and 
it is not till there has been a dereliction of the latter's duty in this respect thata 
claimant is bound to seek a remedy. ”’ . 

Ahmed Molla Dawood v. Fatima Bee Bee, 8 L.B.R.99 ; Kanti Chandra 
Mukerji v. Al-I-Nabi, 33 All. 414 ; Ko Pan v. Ma Thein Yin, 12 B.L.T. 225— 
referred to. 





* Civil First Appeal No.76 of 1922 againie the Decree of the District Court of 
Hanthawaddy in Civil Regular Suit No. 13.of 1921. 
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S. G, Ramanathan Chetty v. AS. Ragammal,17 Macnas L.T.61—re ferred 
to and followed. 

This was an appeal from the District Court of 
Hanthawaddy by the piaintiffs-appellants, who sued 
on an administration bond, which had been assigned. 
to them and whose siiaas dismissed. . The following 
were the facts. 

Letters of administration to the estate of one U Po. 
and his wife, Ma Leik, were granted to their adopted 
daughter, Ma Thaung May, on the 25th of January 
1916. Ma Thaung May had apparently quarrelled with. 
Ma Leik, and Ma Leik; in order to defeat her 
expectations, made a gift of two pieces of land and. 
two houses by a registered deed to her niece, Ma 
Byaw, the second plaintiff. Ma Byaw obtained posses- 
sion of the properties; but, while letters of admin- 
istration were being applied for by Ma Thaung May, 
Ma Thaung May obtained an order appointing the 
Bailiff of the Court administrator pendente lite on 
the estate and, at her instance, the Bailiff took- 
possession of these properties as forming part of the 
estate af U Po and Mo Leik.. After letters of 
administration had been granted to Ma Thaung May 
the Bailiff transferred the properties to her. The 


plaintiffs-appellants then brought a-suit against her 


for a declaration of’ their title to the properties and 


‘for possession of them. They obtained a decree, 


which was upheld by the late Chief Court of ‘Lower 
Burma. It washeld that the deed of gift was valid 
and the Court granted a de¢laration that the plaintiffs_ 
appellants were the absolute owners of the two pieces 
of land, and were entitled to. possession of the same, 

As to mesne profits, the Chief Court held that. 
the plaintiffs-appellants were entitled to them and 


‘remanded the cases to the District Court for enquiry 


as to the amount, and ordered that,when that amount . 
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was determined, the District Court should grant 
the plaintiffs-appellants a decree with costs. The 
plaintiffs-appellants having obtained possession of the 
lands, did not proceed against Ma Thaung May in 
respect of the mesne profits, as she was a pauper ; 
but they applied that the administration bond should 
be assigned to them in order that they might proceed 
against the sureties. Their application was dismissed, 


but, on appeal to the Chief Court, it was held that 


Ma Thaung May had made a false claim to these 
lands, as forming part of the estate; that she had 
induced the Court to order the administrator pendente 
Jite to take possession of the lands, depriving their 
rightful owners of possession; and that she had 
converted to her own use the profits arising from 
these lands during the period that they were in the 
possession of the administrator pendenie lite and 
herself. These representations and the conduct ‘of 


‘the administratrix had resulted in loss that. fell on 


the plaintiffs-appellants, and it. was heid that the 
‘suréties were liable to make good that loss The 
order of the Court below was set aside, and it was 
directed that the bond should be assigned to the 
plaintiffs-appellants. The bond was accordingly 
assigned, and the plaintiffs-appellants therefore brought 
the suit, which was subject of the present appeal 


against the sureties to recover for them the amount. 


of the mesne profits and interest and the costs. 
previously decreed. At the hearing it was admitted 
that the amount of the mesne. profits was Rs, 8,835-2. 0, . 
and that the costs decreed in the plaintiffs- -appellants, 
favour were Rs. 2,230-15-0, and in addition the 
plaintiffs-appellants further claimed interest on the 
former sum at six per cent. per annum. 

Ba Tin—for the Appellants. ° 

Ba Theii—for the Respondents. 
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. Ropinson, C.J.—The. sole question raised in this 
appeal is whether or not the present suit is barred 
by limitation. The learned District Judge has held 
that limitation began to run from the time that the 
administratrix had in her possession the profits 
arising out of these lands which she wrongfully 
withheld . and misappropriated ; and that, as more 
than three years had elapsed since that breach of the 
condition of the bond had been committed, the 
suit was barred . by limitation. In the case of 
Kanti Chandra Mukerji v. Al-I-Nabi (1) the learned 
Judges say :—\‘ The contention of .this defendant is 
that one of the provisions of the bond was that an 
inventory should be exhibited within a certain time 
and that on a breach of this condition of the bond 
time began to run as against the sureties and the 
suit is time-barred. We do not think that the date 
on which one of the conditions of the bond was 
broken is the starting point from which limitation is 
to be calculated in a case such as the present in 
which the plaintiff's case is that Durga. Shankar in 
his lifetime failed to administer the assets of the 
deceased. The bond. itself, as we have pointed out, 
expressly. provides ‘that the obligation undertaken in 
it was to remain in ferce until Durga Shankar. fulfilled 
the duties of the administration of the estate, probate 
of which had been granted to him. ‘Durga Shankar 
died on the 12th July 1903. Time did not begin to 
run against the plaintiff until his death, and six 
years did. not elapse between the date of the death 
of Durga Shankar and the bringing of the suit,” 
Apparently, the learned Judges considered that Article 
120 of the Limitation Act governed such a case as 
this. The same point was considered by a Bench of 
this Court in Ahmed - ‘Moolla Dawood v. Fatima 

(1) 33 AN, 414, 
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Bee Bee (2). After pointing out the terms of the bond, 
and that the terms contemplate ‘that the bond should 
remain in force for ever.if the administrator-does not 
do.the acts previously mentioned as relieving him 
and the sureties from the obligation to pay the 
amount of the bond, it is further pointed out that 
“the Limitation Act makes no, special provision for 
administration bonds, and consequently one of. the 
Articles of.it must apply. to a suit on it.” It was 
held, that Article 68 clearly applied, and it is then 
pointed out that ‘the first of the. conditions of the 


-bond which was broken by Mahoined, the adminis- 
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trator,,; was. that.contemplating his filing an inventory — 


within a year of the, grant of letters-of-administration, 


so that the first breach was on the 19th January 
1400. Another:-breach was in 1903 when he had in 
his hands moneys of the estate which he could and 
should have distributed-amongst the heirs, but did 


not do so. Consequently the suit of the, plaintiff © 


was long time-barred when brought.”. The learned 
Judges. then proceed to point out that “the 
application of, Article .68 to administration bonds may. 
be attended with results which the Legislature could 
scarcely have: contemplated, but in the. absence of 
any special provision for such bonds remaining in 
force for as long as an administrator does not do his 


duty the plain provision of the law as it stands must 
be applied to them.” . That case ‘has apparently been 


taken to decide that limitation begins to run from the 
first breach of condition committed, but it is not at 
all clear from the judgment that the learned Judges 
went so. far as that. The matter was again consi- 
dered on the Original Side of the Madras High Court 
in the case of S..G. Ramanathan Chelty v. A, 








(2) 8 L.B.R, 99. 
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Ragammal (3). In that case it was held that such 
a suit is governed ‘by Article 68 ‘of the Limi- 
tation Act; and that “in cases where the bond 
contains successive covenants each breach gives a 
separate cause of action but the date of the last 
breach is the starting point of limitation in a suit 
on the bond when the bond: is conditioned on the 
performance of several acts and the obligation to pay 
is enforceable. till the last of the conditions is 
fulfilled.” These authorities were considered in 
another decision of this Court. In the case of Ko 
Pu v. Ma Thein Yin (4) it was held that the 
authorities that have been quoted do not support the 
view that limitation. will’ run from the first date on 
which a condition is broken. The learned Judges 
were inclined to hold that Article 68 did not apply 
to a suit on an administration bond. They say: 
“The right to sue on such a bond would accrue on 
failure of the administrator to comply with any of the 
conditions or on the administrator putting it out of 
his power to comply with them. The fact that no 


‘action is taken on the breach of any one or more of 


the various successive conditions contained in such 
a bond would not bar a suit on a breach of a 
subsequent condition.” But they seem to prefer the 
view taken by the Allahabad High Court that Article 
120 should ‘be applied. | 

The expression ‘‘bond” is defined in the Limita- 
tion Act as including “‘any instrument whereby a 
person obliges himself to pay money to another, on 
condition that the obligation shall be void if a speci- 


fied act is performed, or is not performed, as the 
case may be.’’. An administration bond clearly falls 


within this definition, and is a bond subject to a 
condition. That being so, it is, in my opinion, clear 
(3) 17 Madras L.T.61, ° (4) 12 B.L.T. 225. 
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that the: present suit being one founded on a bond 
subject to a condition, Article 68 of the Limitation 
Act is applicable.:I do not: see how Article 120 can 
apply to a case arising ex.contractu ; and, ‘moreover, 
that Article would only apply whén the case is not 
otherwise provided for in the Act. I do not think it 
possibie to hold that limitation. would begin to run 
from the date of the first breach of a condition of a 
bond. Where the bond contains several conditions, 
a breach of each one of the conditions gives rise to 
a cause of action and’ should, therefore, be taken to 
be the starting point: of limitation in. the case ofa 
suit based on: that particular breach. To take any 
other view might lead to extraordinary results. An 
administrator might commit a breach of the condition 
binding him to “file-an inventory within six months; 
that isa breach which, Iam afraid, is very commonly 
committed, but it is also a breach of which no one 
takes the slightest notice in nine casés, out of ten. 
And, possibly, more than three years thereafter the 
administrator, having taken possession of the whole 
of the estate, may misappropriate some, or all, of the 
properties forming the estate, but in the suit brought 
on the bond against the sureties it would be barred 
by limitation. If we are not bound to take that view 
by the express language used, we should take the 
view that the limitation would begin to run from the 
date of that particular breach, there being nothing in 
the language used to militate against that view. 
Indeed, this appears to be the opinion of all the 
Courts which have dealt with this matter, and that 
view has very recently, I find, been taken on the 
Original Side of this Court in the case of Lim Giok 


Lan v. Choo Hoe (Civil Regular No. 247 of 1917). 


In my opinion, therefore, limitation began to run: in 
this case from the date on ‘which the plaintiffs 
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established that they were entitled to a decree for 
mesne profits, that is from the 20th ‘of May 1919, 
and that, as the suit -was filed within three years of 
that-date, the suit was not barred by limitation. 
“would set aside the decree of the Court’ below 
and accept this appeal with costs throughout, granting a 
decree for the amount claimed with costs in both Courts. 


May Ounce, J.—I agree in holding that. the suit 
was not. barred by limitation. 
| Article 120 does not apply, in any case, since 
Article 80 is the residuary article for suits on bills. 
notes. and bonds not expressly provided for. The 
period of limitation cannot therefore extend beyond . 
three years. unless the bond is registered. in which case © 
Article 116 would apply and the period would be six years 

Under Article .68: limitation beings to-run from 
the date when. the ‘condition of the bond is broken, 
and under Article 80 from the date when the bond 
becomes payable, In the case of an administration 
bond, it would become payable when the condition 
is broken. Some difficulty however, seems to_ have: 
arisen from the fact that such a bond. contains 
several conditions and doubts. have. been entertained 
as to whether time does not begin to run as soon as 
there is a breach of any. one of them e¢.g., the first 
which requires the filing of..an inventory. The 
ruling in Ahmed Moolla Dawood v. Fatima Bee Bee(\1} 
does not, in my view, lay down that a plaintiff. 
must sue within three years of the first breach. In 
that case the first breach was in 1900, there was 
another in 1903, and the suit was. not instituted till 
1910, .Consequently, whichever breach,was taken as 
the starting point of limitation,) the suit was long 
time- barred when brought.. 


AG le B.R, 99. 
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There does not appear to be any adequate reason 
why the first breach should be taken and later ones 
ingnored. The principal duty of an administrator is 
to administer the estate, to see that every person 
entitled has his or her due. In practice it can‘ rarely, 
if ever, happen that any person is aggrieved or 
damnified until such time as the administrator has 
completed his work and; in doing so, has failed to 
mee his claim. Till that time every claimant has 


right to expect that the administrator will do what is. 


just and proper and it has not till there has’ been a 
derelication of the latter’s duty in this respect ent a 
claimant is bound to seek a remedy. 


Ordinarily, the administrator’s work may be ssid 


to be completed when he files his final accounts. 
showing how he has dealt with the estate, and these 
account have been accepted by the Court; limita- 
tion will then begin to run. But it very often 
happens that there is litigation pending against the 
administrator and, in such a case, the administrator 
(and consequently his surety or sureties) cannot be 
absolved until the close of such litigation. If the 
administrator is ultimately swecessful, there is an end 
of the matter. If he is not, and a decree is passed 
against him,.he is bound, as administrator, to pay 
money .or deliver property, as the case may be, and 
failure in this respect is a breach of the bond. 

In the. case under appeal, a suit had been insti- 
tuted against the adminstratrix while the administration 
was proceeding and the final decree in the plaintiffs’ 
favour was not passed till. the 20th May 1919. The 
suit against the sureties was instituted on the 23rd 
April 1921, and was, therefore, well within time: 

It is interesting to note that within these two 
dates, a period of one year, five months and twenty- 
six days was spent in the matter of thé assignment of 
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the bond. The plaintiffs applied for assignment on the 
25th October 1919, the sureties opposed the applica- 
tion and for that purpose filed a written statement 
alleging that every obligation under the bond had 
been complied with. These proceedings did not 
terminate until the 20th April 1921, when the 
Appellate Court having held that the sureties, objec- 
tion was groundless, the bond was assigned to the 
plaintiffs. In these circumstances it was open to. 
question whether the sureties were not, by’ their 
conduct, estopped from raising the plea of limitation 
and whether the written statement filed by the sure-. 
ties did not amount to an “ acknowledgment ” under 
section 19 of the India Limitation Act. 
1 concur in the proposed order. 


APPELLATE CIVIL. 


Before Mr. Justiee May Oung and Mr. Justice Duckworth, 


MAUNG WALA 
v. 


-MAUNG SHWE GON anp oneE.* 


Documents not admitted inthe pleadings but admitt cd in evidence at the trial’ 
Section 58, Evidenee Act {I of 1872)—Option to repurchase— Registration 
Time is the essei:cé of contract in options to repurchase—Equitable relief 
from the strict applicaticn of the doctrine. 

Wherea document was not admitted in the pleading but only at the trialin 
evidence, /eld, that the document must: be proved. 

Where an outright conveyance of land by a registered document was 
followed by an unregistered agreement giving the Vendor an option to repur- 
chase :the land: within a stated time, held, that evidence of the intentions. 
of parties and of their conduct. was not admissible to show that the original 
transaction was in effect amortgage. 


Held further, that an agreement giving the Vendor an option to repurchase 
need not be registered. | 








* Civil First Appeal. No. 234 of 1922 against the. Decree of the District Court’ 
of Hanthawaddy in Civil.Suit No. 12 of 1922. 
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Held also, that time is the essence of contract in agreement allowing On 
-option of repurchase and that the option must be exercised according to the strict 
terms of the power. 

Held, however, that though time is the essence of the contract, equity wil" 
give relief where it was a default by the payees such as rendered proper tender 
‘by the Purchaser by due date impracticable and where it was clear that the 
-Purchaser was prepared with a ready and willing tender. 

U Kyo and one v, Maung Pan Yo and two, 1B.L.J, 193—referred to 

Bal Kishen Das v. Legge, 22 All. 149; Bhagwan Sakai v. Bhagwan Din, 12 
All 387 ; Ma Unin v. Osman Guni, 5 B.L.Y. 991: Ma Shwe Uv. Maung Po Lu,9 
B.L.T. 177 ; Maung Bin v. Ma Hlaing, 3 L.B.R. 100; Maung Paung v.Ma On, 
2B.L.J. 89 ; Maung Po Yin v. Maung Shwe Kin, 11 L.BR. 441; Samarapuri 
Chettiar v. A, Sudarsanchariar, 42 Mad. 802—followed. 


Maung Kat v. Ma So, 2 U.B.R. (1897—1901), 379 —distinguished, 
Ma Thinv. H.M, Yassim,9 BL.T. 67 ;C. Chaing Kywan' v. Ma O and 
others, 11 L.B.R, 456—dissented from. 


The facts of the case and the points urged by the 
Counsel before the Court appear in the judgment 
reported below. : 


Thein Maung—for the Appellant. 
Villa—for the Respondents. 


. May Ounce and DucxwortH, JJ.—The plaintiff- 
appellant, Maung Wala, on the 8th March 1919 by a 
registered conveyance, sold his paddy land measuring 
50°19 acres to the defendants-respondents, Maung 
Shwe Gon and his wife, Ma Saw, for Rs. 5,600. 
‘On the same date, there was an unregistered agree- 
ment drawn up, and, as plaintiff alleged, executed 
‘by the parties, the purpcrt of which was as follows : 
‘That the defendants would reconvey. the’ said 
land to. Maung Wala, if the latter, within three yesrs, 
personally tovok back the same, on payment of the 
said sale price of Rs. 5,600 which money must be ong 
to him and no other; that,in case the money turned 
‘out not to be Maung Wala’s money, after he, had 
taken back the land, he, would have to pay double 
the sum. of Rs. 5,600 as. compensation, and in case 
the respondents failed to -reconvey. the land -on 
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1923 | Maung Wala’s request, they would have to pay twice 


Mauna Rs. 5,600 as compensation, that, if respondents, 
AL . . ° . A 

». within the said three years, wished to sell the land, 
cawe"S, through adverse circumstances, they were to give’ 


Myaoux, Maung Wala a right of first refusal , and that if 
ano Maung Wala did repurchase the land, he is to rent 
DucKkwokRTH, 
II. it out yearly at the current rate to respondents.” 

This period of three - -years of course expired ¢ on 
8th March 1922. 

The plaintiff-appellant filed the suit, which is the 
subject of this appeal, on 14th March 1922, for 
specific performance of this agreement to reconvey 
the land to him or for damages on the ground that, 
although from October 1921 to 8th March 1922 he 
had made real efforts, with the money ready to pur- 
chase back the land, the defendants had avoided him. 
and so had rendered his compliance with his part of 
the, contract and his tender of the money impossible.. 

“The respondents did not explicitly admit this 
agreement to reconvey in their pleadings, but con- 
tended that the agreement was invalid for want of 
registration, and was inadmissible in evidence 
besides being void for want of consideration. It was 
also set up that the agreement gave them an option 
to refuse to reconvey the land, and that therefore the 
plaintiff's remedy, if any, was by way of damages. 
It was denied that there was any valid tender of the 
purchase-money within the time specified and it was 
urged that time was of the essence of that contract. 
They denied that they had avoided the plaintiff, but 
stated that on the contrary plaintiff had not kept an 
appointment made through his lawyer on March 4th, 
1922, attheir lawyer's office in Rangoon for the 
purpose of making the reconveyance. Finally, they . 
contended that they had spent money on improve- 
ments, and that they were in any case ‘entitled to 
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recover that amount in addition to the sum of 


Rs. 5,600. 
After framing suitable issues, the District Court 


dismissed the suit, on the ground that time was of 


the essence ‘of the contract, and that the plaintiff-' 


appellant made no pruper tender within the allotted 
time, the fault being due to the plaintiff himself. 
On the matter of registration the learned Judge 
held against the respondents. The matter of considera- 
tion was not pressed, it being obvious that there was 
adequate consideration. 

Maung Wala now appeals ‘to: this Court on the 
grounds that the District Court was in error in 
holding that time was of the essence of the con- 
tract, and: that the payment by Maung Wala of the 
Rs. 5,600: “was a condition precedent.” Further 
objections -are taken to the learned Judge’s findings 
that there was no legal or proper tender, and that 
the party to:blame-was the appellant himsell. . 

Cross-objections were filed ‘by the. respondents 
setting up that the District Court ‘should have found 
that the agreement was invalid and inadmissible for 
‘want of registration, and that. it erred in holding 
that appellant had any money with him in order to 
make a valid tender. The question of Registration, 
since it goes to the root of the whole case, must 
first be decided. It was argued by Mr. ‘Thein Maung 
for the appellant that, inasmuch as the agreement 
was admitted by the respondents, the registration 
or non-registration of the agreement was immaterial. 
But though the said agreement was ‘admitted in 
evidence, it was never explicitly admitted in the 
pleadings and it is clear that the terms of the agree- 
ment had to be looked to during the hearing of 
the case.. Itis manifest, therefore, that the point is 
material and must be decided. The -case of Maung 
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Kat v. Maung So (1) to which reference was made 
is, therefore, not applicable to the facts of the present 
case, for in that case the whole agreement was 
explicitly admitted in the pleadings. The cases in 
Burma show that there isa difference of opinion as 
to. whether such an agreement as this is compulsorily 
registrable. The original transaction, under which 
Maung Wala transferred the. land to respondents 
was clearly an outright sale. Evidence of the inten- 
tions of the parties, and of their conduct, was not 
admissible for the purpose of showing that this 
original transaction was, in effect, a mortgage. The 
case of Bal Kishen Das v. Legge (2) and Maung 
Bin v. Ma Hlaing (3) show conclusively that this 
is correct, and nothing more need be said, except 
that the said transaction left behind it no relation- 
ship of debtor and creditor as between the parties, 
and that it must be dealt with as an outright 
conveyance, Ma Hnin v. Osman Gani. (4). The 
agreement in suit was nothing more than an option 
of repurchase with certain explanations and conditions, 
and a promise to. rent the land to respondents as 
yearly tenants in case of repurchase. The first Burma 
case to which attention has been directed is Ma 
Thin v. H. M. Yassim (5), where Pariett, J. held that: 
such an agreement requires registration, since the 
effect of itis to create a right of redemption. How- 
ever, in the case of Ma Shwe U v. Maung Po Lu (6) 
a Bench of the late Chief. Court, consisting of. 
Ormond and Twomey, JJ., held that such an agree- 
ment was merely an option to: repurchase, and _ that: 
registration was not compulsory. 


(1) 2 U.B.R. (1897-1901) 379... (4) 5 B.L.T. 99. 
(2) 22 All., 149. (5):9 B.L.T. 97. 
(3) 3-LB.R. 100. (6) 6.B.L.T. 177. 
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- The case of U Kyo and one'v. Maung Pan Yo and 
two (7) is not very clearly stated in the report, but it 
appears that, after first mortgaging the land, it was 
made over to the mortgagee by the mortgagor by a 
pyatbaing, the mortgagee agreeing orally to allow 
redemption at anytime. It was held by Maung Kin, J., 
that this agreement was required to be in writing and 
registered. . 

In C. Chaing Kywan v. Ma O and others (8) it 
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- was held by Maung Kin, J., that on facts similar to the - 


present it was shown that the intention of the parties 
was that the transaction should. be an usufructuary 
mortgage, and that the agreement was therefore com- 
pulsorily, registrable. It does not appear that the 
learned Judge’s attention was called to the Bench 
Case of Ma Shwe U v. Maung Po Lu, referred to 
above. Moreover the case is distinguishable inasmuch 
as there the agreement included terms which had 
been omitted from the original conveyance. 

In Maung Paung v. Ma On (9), Heald, J., did 
not follow the case of C. Chaing Kywan, and decided 
that an agreement for reconveyance was ‘admissible in 
evidence without registration, ‘which it did not require. 

There can be’no doubt that this latter view‘is correct. 
It is in accordance with the Bench decision of 
the late Chief Court, and it seems paradoxical to 
hold that, when an agreement to sell does not require 
registration since it creates no interest in the land, 
an agreement to repurchase must be registered since 
it cractes a right of redemption. It does mot create 
any right of redemption, when there has been an 
outright sale, and it does not rescind or modify 
the terms of that sale, so as to alter it into a 
mortgage. This is clear from what is stated by their 


(7) 1 B.L.J. 193. (2 (8) 11L.B.R. 456. 
(9) 2 B.L.J. 89. 
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Lordships of the. Privy,Council in the case of cabot 
Sahi vy. Bhagwan Din (10). 

The agreement therefore did not require registra: 
tion and so was admissible in evidence and, if proved, 
valid and binding. It has been admitted in evidence 
by the respondents, so it can now. be regarded as 
proved. It is quite clear from what Maung Gyee 
and the headman say that appellant had the money 
with him, when, he saw Maung Gyee in -his office. on 
4th March 1922, and that he had . the money with 
him .when he complained to the local headman, 
Maung Po Hitu, on the same date that he could not 
meet respondents, in order to tender the money. 
The cross- -objections therefore fall to the ground, and 
the argument that the notes were not counted holds 
no water and is cle:rly an afterthought on Mr. Villa's 
part. Naturally no one. would have counted the notes, 
except the payee, and Maung Gyee and Company, 
most strangely, have contended that, though they were 
all this time lawyers forthe respondents, they had. no 
authority to receive the Rs. 5, 600 from Maung Wala. 

‘It has been held in the case of Maung Po. Yin 
v. Maung Shwe Kin (11), in .which the case of 


Samarapuri Chettiar v. A. Sudarsanchariar (12) was 


followed, that in the case of these agreements to 
repurchase, time is of the essence of the contract and 
that the doctrine that time may. not be of the essence 
of the contract, which arises on the construction. 
of contracts of sale of immoveable property, is not 
applicable for, the right to repurchase’ being an. 
option, must be exercised according. to the strict. 
terms of the power, . 

. The Lower-Court was therefore correct in hofdine 
that time was of the essence of thecontract. However, 


(10) 12 All. 387 (P.C.). (11) 11 L.B.R..441. 
_ (12) 42 Mad, 802. 
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the plaintiff- -appellant was not bound to ee over 
the money to anybody, except the respondents,. or 
their authorized agents, and he was certainly not 
bound, in the circumstances, to tender the money to 
Maung Gyee and .Company, since they pleaded non- 
authorization, or to deposit the money into Court, 
This is in reply to suggestions made in argument by 
respondents’ learned counsel. The fact that appellant 
was possessed. of the money and was ready and 
willing to tender it would be sufficient. 

That he had the money ready, and. was ready 
and willing to tender it is, quite pbvions from the 
- correspondence filed in the case, and the evidence 
for the appellant on the record. His one notable 
failure was that, although the respondents were invited 
to.attend at their lawyers, Maung Gyee and Company’s 
Office at 10 am. on March 4th, 1922, by a notice 
from appellant’s lawyer, which it appears that appellant 


himself delivered to respondents, and the respondent, 


duly attended, the appellant did not arrive there till 
3-15 p.m. or after the respondents had gone. away, 
Otherwise, once the appellant had waived his uncalled- 
for claim to take over the crops on the land, it 
appears that he acted with exemplary diligence, in 
his efforts to comply with the terms of the agree- 
-ment. Moreover, even as regards the. 4th of March, 
it is clear that the appellant, on his way from his 
village of Mingalum to Rangoon, called in at first 
respondent’s field hut at Kyagan, in case the re- 
spondents. not gone to Rangoon, and made efforts 
to find and pay them the money there. It is clear 
that neither they, nor their lawyers, had ever, 
intimated whether respondents intended to come to 
Rangoon at all, and there was some excuse. for 
appellant being late at Maung Gyee . and Company’s 
Office. Moreover he did arrive there within 
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business hours, The fact however remains that he 
was.late and his excuse that the did not know the 
time appointed cannot, in the circumstances, be 
accepted. However, after March 4th, the appellant 
manifestly made further efforts not only to procure. 
acceptance of the tender by Maung Gyee and Company, 
but to find the respondents. There is no reason to. 
doubt Maung Shwe Gon’s evidence about the events. 
of March 8th when he and appellant visited respond- 
ents’ hut and failed‘to find them. This evidence was 
apparently overlooked by the District Court. Moreover 
it appears that the respondents had no house in any 


' village, but resided at times in one field, and at 


times in another, far distant from the first, and that. 
they were not in fact easy to find. It seems clear 
that, after the events of March 4th, the. respondents. 
must have determined to avoid any meeting with the 
appellant, if that were possible. The facts being 
such, the question is whether, in spite of the time limit. 
being. exceeded, the appellant .is entitled to per-. 
formance of the contract by the respondents. Equitably- 


-he clearly is, so due note must be*taken of the fact. : 


that respondents’ lawyers repudiated authorization to 
accept appellant’s tender. It is not easy to believe 
that this was correct, and it is at any rate most 
unusual. The ultimate fault clearly Jay with respond- 
ents, their conduct in not intimating that they 
would come to Rangoon on March 4th, and after 
that date, rendering timely performance by appellant 


practically impossible. The equitable principle is. 
‘clear that, though time is of the essence of the 


contract, a default by the payees such as renders. 
proper tender by the purchaser by due date 
impracticable, would be interpreted by the Courts 
as extending time, when it is clear that the purchaser 
was prepared with a ready and willing tender. 
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No evidence having been téndered as to any 
improvements ‘by respondents though ‘the matter 
was expressly in issue, this claim is disallowed. 

The decree of the District Court dismissing the 
suit is set aside, and the appellant is given a decree 
that the respondents ‘shall within one month from 
the date of decree -réconvey the suit land to the 
appellant on payment of Rs. 5,600. ‘The respondents 
will way appellant’s.costs. ‘ 


APPELLATE CIVIL. 
Before Mr. Justice Duckworth and Mr. Justice Po Han. 


MAUNG -PYA anp ONE 
v. 7 . 
MA HLA KYU AND OTHERS.* 


‘Limitation—Enquiry under Order XXI,. Rule 68, Code of Civil ‘Procedure 
(Act V of 1908)—Order passed. without. investigation—Article 11 of the 
First Schedule to the Limitation Act (IX of 1908). 

Held, that an order on ‘a removal of attachment application, after no 

: ynvestigation of the claim comes within the category toan order made against 

that party in such a way as to render that order conclusive and thereby 

prohibit the. institution of a’suit to establish the same rights, after the 
period of one year- allowed by’ Atticle 11 of the First Schedule to the 

. Limitatation Act has- -expired, ‘ 


Machi Raju Venkataratnam v. Sri Raza, Vadrevu Ranganayakanma 


Zamindarini Gern, 41 Mad. 985 ; Narasimha Chetti v. Vijiapala Nainan 
.27.1.C. 944; Naganda Lal Chowdhury v, Fani Bhusan Das, 45 Cal. 785 - 
Gulab v. Mutsaddi Lal, 41 All. 623; Satindra Nath Banerji v. Siva Prasad 
Bhakat, 64 1.C. sh ed aio to and followed. 

Sarat Chandra Bisu v. Tarini Prosad Pal, 34 Cal. 491—distinguished. 

Rahim Bux v. Abdul Kader,.32.Cal. 537—referred to,- 

Rustomji’s “‘ The Law of Limitation, ") (1922 Edition)—referred to. 


The facts appear 4n | the judgmént of the High Court 
reported below. 

Ba Tin—for the Appellants. 

Kyaw Htoon—for the First Respondent, 

Maung Kun—for the Third Respondent, 


Sean SERRE SE cminerirener ee 
* Gil Civil First Appeal No. 225 of 1921 against the judgment and decree of 
the District Court of Myaungmya in Civil Regular No. 38 of 1921. 
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DuckworTH and Po Han, JJ.—The decision of 
this appeal involves questions of limitation arising 
under Order 21, Rule 63, of the Code of Civil 
Procedure, and Article 11 of the Schedule I to the 
Indian Limitation Act. 

The facts of the case shortly are as follows. 

In Suit No. 49 of 1916, Ma Hla Kyu and another 
obtained a simple money decree for Rs. 3,273 against 
one Ma Gyi. In the Execution Case No.4 of 1917, the 
decree-holders attached the land in question as being 
the property of their: judgment-debtot. In Civil 
Miscellaneous Case No. 21 of 1918, the present 


‘appellant, Maung Pya On;' apply for. removal of 


attachment, alleging that the land belonging to him and 
not to his mother-in-law, Ma Gyi, and that it was really 
in his possession when it was attached. The case 
was put down for hearing, and the present appellants 
were given ample time to call their witnesses and 
summonses were issued on several occasions for their 
attendance. But on the 30th of November 1918, 
when Maung Pya On and his advocate were present, 
it was found that his witnesses had not appeared, and 
his advocate proposed that his application should be 
dismissed without costs. The pleader for the 


resoondents, Ma Hla Kyu and Maung Sin, accepted 
the proposal, and the. application was, therefore, 


dismissed without costs. Subsequently the property 
was bought in that action by the present respondent, 
Ma Hla Kyu, and the second respondent, who, in turn, 
sold it to the third respondent. 3 

Order 21, Rule 63, of Code of Civil Procedure, 
lavs down that “where a claim or an objection is 
preferred, the party against. whom an order is made 
may institute a suit, to establish the right which he 
claims to the property in dispute, but subject to 
the result of such suit, if any, the order shall be 
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conclusive.” The period of limitation for such a suit 
is one year from the date of the order, under Article 
11 of the Limitation Act. 

In the present instance, no suit was filed within the 
period of one year ; but, on the 8th of July 1921, the 
present suit was filed against the decree-holders for a 
decree asking for the ejectment of the defendants from 
the property ; for a declaration of ownership thereof ; 
and for delivery of possession. This was two years 
and eight months after the order in the removal of 
attachment case. 

At the hearing of the suit a preliminary objection 
was taken that the suit was time-barred under Article 
11 of the Limitation Act. It was on this point that 
the learned Judge of the District Court decided the 
suit. He held that an order passed against a party 
under Rules 58 to 62 of Order 21 of the Civiy 
Procedure Code, whether the. Court has made an 
investigation or not, was conclusive under Order ZL, 
Rule 63 ; and that, therefore, the time-bar of one om 
was applicable and the suit was barred by time. He, 
therefore, dismissed the suit with costs. 

Now, in effect, the order passed in the removal 
of attachment case was a dismissal for want of 
prosecution, the appellant, Maung Pya On, having 
appeared in person and by his advocate and having 
implicitly intimated that he could not prosecute his 
claim. 

The question which then arises in this appeal is 
_whether such an order, which has been passed after no 
investigation of the dial. comes within the category 
of an order made against the party in such a way as 
to render that order conclusive,and thereby prohibit the 
institution of a suit to. establish the same rights after 
the period of one year allowed by the Limitation Act 
has expired, 


- 
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1923 In the case of Sarat Chandra Bisu v. Tarini Prosad 
maone Pal (1), under somewhat similar circumstances, a 
*y Bench of the Calcutta High Court consisting of 
Ma HEA Maclean, C.J., and Geidt, J., held that no enquiry having 
been held within the meaning of the preceding section. 


DuckWORTH the applicant was not precluded from bringing a 
sia ines regular suit to establish his claim more than a year 
after the date of the order. It was held further that, it 
was a condition precedent to the passing of an order, . 
so as to-make it conclusive unless a suit is bronght 
within a year that the Court sha!] hold an investiga- 
tion of.the claim. That decision was passed in January 
1907, and. was, of course, made under the previous 
Code of Civil Procedure, It is principally upon that 
decision that the appeal to this Court has been made, 
and it is argued that that decision distinguished the 
case of Rahim Bux v. Abdul Kader (2), which was 
one of the cases upon which the learned Judge of the 
District Court relied. It is further argued that the case © 
of Sarat Chandra Bisu v. Tarini Prosad Pal has never 
been overruled. ‘This contention appears to be 
correct ; but the point to observe is that the present 
Order 21, Rule 63, differs materially from section 283 
of the Code of 1882, in that in the present Code all 
reference to the previous Rules is omitted, and the 
Courts in India have now decided that the order 
contemplated by Order 91, Rule 63, refers to any order 
passed ina removal of attachment case, which is against 
a party, whether -his claim has been investigated or 
not. In the Full Bench case of Machi Raju Venka- 
faratnam v. Sri Raja Vadrevu Ranganayakamma 
Zamindarini Garu (3), it was’ held that an order 
réfusing to investigate a Claim to attached property, on 
the ground that there was delay i in filing it is an order 


” 34 Cal. 49ie11 C.W.N. 487, (2) 32 Cal.. 537, 
; (3) 41 Mad. 985. 
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passed “‘against”’ the claimant within Order 21, Rule 
63, Civil Procedure Code, and Article 11 of the Limit- 
ation Act, and that an order on a claim petition merely 
stating that, as it was filed late, it will be notified to the 
bidders isin effect.an order rejecting the claim to which 
the provisions of Order 21, Rule 63, will apply. 
Wallis, C.J., pointed out that “ Rule 63 does not speak 
of any party but of the party against whom an order has 
been made, and assumes that, where a claim or 
objection is preferred under Rule 56, there must always 
be a party against whom an order is made within the 
meaning of the rule.’ He added that if nochange had 
been intended in the law, Rules 60, 61 and 62 would 
Simply have been substituted in Rule 63 of the present 
Code for sections 280, 281 and 282in the correspanding 
Section 283 of the former Code. Seshagiri Ayyar, J. 
concurring stated : ‘ The language of Order. XXI 
. Rule 63, leaves little room for doubt that all orders 
which negative the right set up by the claimant or the 
decree-holder are within the rule 


On the presentation “ (of a petition praying that ithe 


attachment be raised), if the order is not that the 
property be released from attachment, it must be taken 
- to be an order against the claimant.” 

' This is very significant andit is impossible not to 
concur in his remarks. Itis quite clear that, though the 
case of Sarat Chandra Bisu y. Turini Prosad Pal was 
not overruled, it was implicitly held not to be good law 


any longer owing to the change i in the wording of the. 


present Code. 

In the Bench case of, the same High Court, Nara- 
simha Chetti v. Vijiapala Nainar (4), a Bench consisting 
of Oldfield and Tyabji, JJ., held that “ Order 21, Rule 63, 
of the Code of Civil Procedure, 1908, is much wider in 
its scope than the corresponding section 283 of the Code 

; (4) 27 LC. 944. 
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of 1882, and unlike the latter section covers cases in 
which there has been no investigation... Orders made 
under Rule 63 of Order 21 become final if not set aside 
(by suit) within one year.” 

-In the case of Nagendra Lal Chowdhury v. Fani 
Bhusan Das (5), which was the other case relied on 
by the learned Judge of the District Court, Richardson 
and Berchcroft, JJ., following the case of Narasimha 
Chetti v. Vijiapala Nainar, held that the party against 
whom the order is made, irrespective of whether any 


investigation took place or not, bring a suit to establish 


his right, and that that suit must be brought within the 
period of one year allowed by Article 11 of the 
Limitation Act. That case was decidedin January 1928, 

In the case of Gulab v. Mutsaddi Lal (6), Sir Henry, 
Richards, C.J., and Sir P. C. Banerji, J., decided 
that where an objection made to the attachment of 
property under Rule 58, Order 21, of the Codeof Civil 
Procedure (1908), is disallowed for default, the order 
disallowing the objection is an order “against” the 
objector within the meaning of Rule 63. That case 
was decided in April 1919. 

In the case of Satindra Nath Banerjiv. Siva Prasad 
Bhakat (7), Sir N. R. Chatterjee, J., and Pearson, J., 
similarly decided that “an order rejecting a claim, 
under Order 21, Rule 58, of the Civil Procedure Code, 
for default is an order within the meaning of Order 21, 
Rule 63, of the Code, and, subject to ne result of 
a regular suit, is éonclusive” 

In the face of these authorities, it is impossible to 
hold that the decision of this suit by the learned Judge 
of the District Court was erroneous. 

Mr. Rustomji in his work on ‘The Law. of Limi- 
tation ’ in the 1922 edition expresses doubts as to the 


(3) 45 Cal. 785, ~~ (6) 41 All, 623, - 
(7) 65 1.C, 713. 


VoL. 1] RANGOON SERIES. 


correctness of the law as set out in these decisions, and | 


hisremarkat pages 255 and 256 are worthy of attention, 
his opinion being that there has been no substantial 
change in the law by the introduction of the Code of 
1908, and that the previous decisions that, where there’ 
has been no invéstigation, the time-bar of one year does 
not apply, still hold good. But, after all, this is merely 
the opinion of ‘the learned commentator, and there 
can be no doubt that, in the face of so many authorities, 
the Courts have no choice but to follow the decisions 
of the Indian High Courts. 

The appeal will, therefore, be dismissed with costs, 
the decree of the District Court being confirmed. 





APPELLATE CIVIL. 


Before Mr, Justice Duckworth and Mr. Justice Po Han. 


\ 
MA TOKE anD FOUR OTHERS 
v. 
MA U LE* 


Buddhist Law—Inherit ance—Partition on father's re-marriage—Share of the 
children of the previous marriage in the father’s and the stepmother’s 
lettetpwa property. 

Where on the re-marriage ‘of thelsurviving parents, partition of joint property 
of the parents was effected between the surviving parent and the children, held, 
that the children of the first marriage cannot claim any further share in 
the lettet pwa property of the surviving parent and ‘his second spouse. 

Maung Shwe Bon v. Maung Fu, 9 B,L.T.97 ; Maung Hmu v. Po Thein, 

1 L.B.R..50—referred to. 

Kinwun Ming yi’s Digest, Volume J, Articles 211 and 214; Manu Wunnana 


Section 26—referred to, 


This was an appeal from the District Court of 
Myaungmya. The plaintiffs were the children of one 
U Po by his first wife. The latter died some 27 








* Civil First Appeal No. 222 of 1922 against the decree of the District 
Court of Myaung-nya in Civil Regular No. 77 of 1921; | 
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years ago, and U Po then married the respondent. 
Each brought property and issue to the marriage. 
It appears that U Po then made over to the first 
appellant, Ma Toke, a sum of Rs. 600 in cash which 
she in turn divided amongst the other plaintiffs, 
U Po’s property appears to have been worth Rs 1,200, 
so that he actually gave the plaintiffs’ one half of its 
value in cash. U Po died recently, and the plaintiffs 
thereupon sued their step-mother, the respondent, in 
the District Court for a quarter share in the Jettetpwa 
of her marriage with U Po. The: main defence was 
that, owing to the partition made on ‘account cf U 
Po’s second marriage, the plaintiffs were entitled to 
nothing more. Other points were also raised, which need 
not, however, be considered for purposes of this report. 

The District Court decided that there was a 
partition. It held that the Rs. 600 represented the 


plaintiffs share in the property of U Po and their 


mother, and it was nota niere gift, nor was it given 
in recognition of their services to Po, and that, 

inasmuch as there was this partition, the - plaintiffs: 
were entitled to nothing further. The suit was there- 
fore dismissed. 

Thére was averwheluing evidence ‘bat se plain- 
tiffs received this sum of Rs. 600 through Ma Toke, 
and that she acted for them all, and actually diduea 
the amount amongst them all. So much was this 
the case that Ma. Toke was forced to admit.this fact, 
but stated that it was mex ely a-gift. On this latter- 
suggestion there was no evidence, and there could 
be no doubt from the evidence, and the circum- 
stances in which the sum of Rs. 600 was paid, that 
it was a partition on re-martiage, made ay a re ‘on 
account of -his secorid marriage. 

Anklesaria—for the Appellants. 
Ba Tin—for the Respondent. 
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Ducxwortu and Po Han, JJ.— The two main 
questions which have to be decided’ in this appeal 
are— 
Whether the plaintiffs-appellants received their 

share by partition from U Po, when he 
married his second wife, the Breaer re- 
spondent-defendent, 
; and 
Whether, if-so, the said. plaintiffs-appellants 
are entitled under Burman Buddhist Law 
to any further share, on U Po’s decease, 
in his and their step-mother, Ma U Le’s 
lettetbwa property. : 
We hold that there was a ‘partition, and that, 
since those of the plaintiffs, who were ‘then minors, 
were represented by Ma Toke, and the partition was 
certainly for the benefit of the minors, it is binding 
up on them ; more especially as, since their majority, 


which took place long ago, they have taken no 


action to repudiate the transaction. 


In’ regard to the second point, the Bench case 


of. the Chief Court of Lower Burma, Maung Shwe 
Bon v. Maung Pu, 9 B.L.T. 97, is quite ‘clear. 
There, as here, there was no issue of the second 
marriage. It was held that after a partition by a 
parent on second marriage, the children of the first 
marriage had no further claim on the property taken 
to the second marriage by that parent; anyhow in 
regard to such property as was made the subject of 
that partition. Section 213 of the Kinwun Mingyi’s 
Digest, and section 26 of the Manu Wunnana, were 
- the authoritjes relied on, and they clearly bear out 
the decision. The point now urged, however, is that 
the children of the first marriage are not debarred, 
by the fact of .the partition, from sharing, after the 

decease of U Po, in the Jettetpwa of his. marriage 
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1923 with the step-mother. Even if it is proved that there 


MaToxe was any such letfetpwa property, we do not think 
Mat te, that the plaintiffs would be entitled to any share 


DucKWoRTH, therein. 


ano _— The texts in section 211 of the Digest show that, 
Pow4™ if the surviving parent re-matries without partitioning 


the property, the children of the first marriage could 
on his death claim three-fourths of the property brought . 
by him to the second marriage. In the case described 
in section 26 of the Manu Wunnana, in consideration 
of getting one-half immediately, by children of the first 
marriage abandon their contingent claim to get three- 
fourths on the death of their parent. In fact a com- 
promise is made. We do not think that it can be 
urged that the children of the first marriage should 
have any further share in any lettelpwa of the second 
marriage according to the texts in section 214 of the 
Digest. There are two texts there, viz., from the 
Vinicchaya and the. Pakasani, which show respectively 
that if the property acquired during the second 
marriage mingles with the atet property, then the 
step-parent is heir to the exclusion of the atet 
children, and that if, during the second marriage, the 
property mingles without distinction as to payin or 
letteipwa, the result is the same. Infact whether the 
payin taken to the second marriage forms a nucleus for 
letletbwa or not, the atat children will be excluded 
by the step-parent. The real reasons for allowing 
partition on re-marriage lie in the apprehension that 
the step-parent will not have due regard to the step- 
children’s interests, and may deal with the property 
to the latter’s detriment. The step-parent, even with- 
out committing actual waste, may gradually convert 
payin into lettetbwa, 

Then there is the analogy of the aura;a’s one-fourth 
share. Once he has taken this one-fourth share, 
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whether on his fathers’s death or on his father’s re- 
marriage, he can claim no more atter his surviving 
parent dies. Itis quite clear, we think, that in the 
half share which goes to children by the deceased 
parent on partition, on the second marriage of the 
survivor, the first one-fourth share must be regarded 
as the share of the aurasa, and the other one-fourth 
share as the share of the kannitha or younger 
children. If the one-fourth share of the a@urasa, pre- 
cludes any further sharing whatosever, then, it is only 
reasonable to hold that the other one-fourth share is 
similarly affected. The case of Maung Hmu v. Po 
Thin, 1 L.B.R. 50, is an authority showing that the 
aurasa son takes in such .cases no further share. 
As regards the remaining one-fourth share for the 
kannittha children and the point that it will preclude 
any further share, the analogy of the aurasa’s one-fourth 
share is so strong, that we think that it is some 
kind of guide in the present circumstances. We 
would therefore decide the second question in the 
negative. The result is that the appeal is dismissed 
with costs, the decree of the District Court being 
confirmed. 
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APPELLATE CIVIL. 
Before Mr. Justice Heald, 
MA SHAN MA 


v. 
L. S. M. SOMASUNDRAM CHETTY. *. 


Adverse possession —Mutual mistake as to boundaries—Limitation. 
Possession of land by an adjoining owner, as a result ofa mistake as to 


the boundaries, is nevertheless adverse to the owner. 


The facts necessary for.the purposes of this report 
appear in the judgment below. 
. Doctor—for the Respondent. 


HeaLp, J.—The parties are holders of adjoining 
holdings of paddy land. Four field plots which lie 


- along the boundary between the two holdings are 


shown on the official maps as falling within appellant’s 
holding but have for many years been worked as part 
of respondents’s holding. Appellant sued to recover 
those four fields from respondent. 

The Trial Court held that appellant was entitled 
to recover the fields. 

The lower Appellaté Court held: that because 
appellant had admittedly been out of possession for over 
twelve years and respondent had been in adverse 
possession, respondent had acquired an adverse title 
by operation of the law of limitation, and accordingly 
dismissed appellant’s suit. 

Appellant now comes to this Court on Second 
Appeal on the grounds. that respondent’s possession 
of the four fields was due to a mistake on the 


* Special Second Appeal No. 252 of 1922 against the Decree of the 
District Court of Bassein in Civil Appeal No. 43 of 1922. 
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part of both parties as to the true boundary, and 
that the lower Appellate Court ought to have applied 
the provisions of Article 144 and not Article 142 of 
Schedule I of the Limitation Act. 

There is no ‘force i in either of these. grounds, 

As for the first, appellant’s claim was that she 
had been in possession of the four fields and had 
been dispossessed by respondent. The case there- 
‘fore fell within the purview of Article 142, She 
herself admitted that all respondent’s tenants had 
actually worked the four fields, and said that they 
had been doing so for about ten years, but one of 
her witnesses. who was the Village Headman and was 
related to her said that they had been doing so 
for about fourteen years and it appeared from the 
evidence of another witness, who was alsoa relation and 
was the former owner of respondent’s holding, that 
respondent had been in possession of his holding 
for about thirteen years. 

On that evidence it is clear that appellant did not 
succeed in proving that she had been in possession 
of the four fieids within twelve years and that her 
suit was rightly dismissed. 

Even if it is true that respondent went into poses- 
sion as a reult of a mistake as to the boundary, 
his possession was none the less adverse and even 
if the provisions of Article 144 and not 142 applied 
appellant would stiil be bound to fail. 

Her appeal is dismissed with costs. 
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APPELLATE CIVIL. 


Before Mr Justice Macgrcgor. 


U MEDA anp TWO 
v 
U SANDIMA anpb two.* 


Jurisdiction of Buddhist ecclesiastical authorities—Dispute over land 
which belongs to alayman—Ordersof an ecclesiastical superior toa monk— 
Gift of a monastery by a monk. 

Held,that Fuddhist ecclesiastical authorities possess no jurisdiction to 
adjudicate on disputes over land which belongs to alayman, and which 


“ ‘has not been devoted and held for religious purposes. 


Held, further, that where anecclesiastical authority adjudicates and settles 
a dispute as to property between a fougyi and a layman, his awards 


‘will have the effect of that of an ordinary arbitrator and must be subject 


to the same rule aS an ordinary arbitration. 

Held also, that a gift by a monk, whether toa layman or to another monk, 
of a monastery or of a site fora monastery, whether it has been dedicaied 
to him personally or not, is invalid. 

U Te Za v. U Pyinnya, 2 U.B.R. (1892-95) 59; U Okgantha v.U 
Thiri, 2 U.B.R. (1892-96) $2; U Thatdamav. U Meda,'2 U.B.R. (1897- 
1901)42;U Thi Ha v. U Sanda, U.B.R. (1907-09), II, Baddhist Law, 
Ecclesiastical, 5 ; U Authala v.U Sanda, U.B.R, 11907-09), II, Buadhist 
Law, Ecclesiastical, 1—distinguished. 

Nga Po Thin v. U Thi Hla, U.B. R. (1910-13) 183 —followed. 


The facts material to this report appeer in the 


judgment reported below. 


Tha Gywe—for the Appellants. 
Bose—for the Respondents. 


MACGREGOR, J.—This appeal arises out of the suit 
brought by two péngyis, U Meda and U Tezawun, to 
eject another péngyi, U Sandima, and certain lay 
péople from plot No. 869 being the easternmost plot 
of a kyaung compound in Samikan Village. The suit 
was filed in October 1920. 

The facts are that the kyaung standing in this 
compound was occupied for many years by péngyi 


* Civil Second Appeal No. 620 of 1922 fromthe Decree of the District 
Court, Myingyan, in Civil Appeal.No. 12 of 1922, : 
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U Ke Tu, who died in Nadaw 1280 B.E. In Tagu 
1275 U Ke Tu by the document Exhibit G purported 
io. give all his-properties to his disciples, U Tezawun, 
U Meda and U Nyana. U Nyana is now dead. The 
document is to the effect that U Ke Tu, gives the 
property and the disciples accept it, but that U Ke Tu 
during his lifetime may dispose of the properties to 
any other disciple he may wish, The intention 
probably was to provide for the succession on U Ke 
Tu’s death. : 

The real parties to the case are U Meda and U 
Sandima. After the execution of Exhibit C, U Meda, 
who was a pongyi of Rangoon, returned to Lower 
Burma. He says that he left one U Eindawuntha 
to look after U Ke Tu and- treat him in case of 
illness. In 1280, some six months before U Ke Tu 
died, U Sandima arrived at the kyaung. It is said 

that - he came from Meiktila and there are indications 
in U Meda’s evidence that he had been invited by 
some of the villagers. However that may be, it is 
clear that a party in the village headed by one Maung 
Kan Shun were in favour of U Sandima succeeding 
to U Ke Tu. WhenU Ke Tu died in Nadaw 1280, 
‘UU Meda came from Rangoon and along with U 
‘Tezawun performed his funeral ceremony. U Meda 
then seems to have left for Rangoon and. did not 
return till some time in 1282 ; his agent, U Eindawuntha, 
being left incharge. Itappears that on the occasion 
of U Meda’s return a report was received by him 
that.those who favoured U Sandima were collecting 
materials to build him a kyaung to the east of the 
old kyaung and uponthe plotin dispute. U Meda 
says that the building of a new kyaung actually started 
in Nayon 1282. It appears that U Sandima in 
the meantime was living in a zayat in the kyaung 
compound. The dispute between U Meda and Maung 
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Kan Shun about the right of Mauug Kan Shun to 
the plot was first referred to certain ecclesiastics who, 
by a letter, Exhibit Il, dated the 15th Lazok Kason 
1282, declined to interfereon the ground that one 
of the parties was a laymar. This is how I under- 


‘stand the passage in Exhibit II: ‘There is an owner 


of the land on which the said kyaung is to be built 
and the ecclesiastics have nothitg to do in the matter 
regarding see land. Therefore there is no reason to 
take ~action.” Subsequently however the dispute 


‘between U Meda and. Mating Kan. Shun was referred 
: to the arbitration of the Le-myo-gairg-gyok Sayadaw 
-who in Wago 1282 gave a decision, Exhibit B. It is to 


the effect that although the land may once have 
belonged to Maung Kan Shun’sancestor yet for 200 
years past it has been kyaung land and U Meda has 
title to it under the document given by U Ke Tu 
in his lifetime. At the same time ‘the sayadaw and. 
those associated with him expressed the opinion 


_ that U Sandima should be allowed ‘to occupy ‘the 


new “kyaung, which by this’ time had been built, 
for sclong as he might wish. 

This award has been interpreted -asa decision 
a, Meda’s favour and Maung Kan Shun there- 
after retired from the dispute. ; 

In the proceedings leading up to that award U San- 
dima was asked if he had any representation -to- 
make in the matter and replied that it lay entirely 
between U Meda and Maung Kan Shun. When the 
award had been given he continued. to occupy the 
new kyaung. After some attempts to get him to 
leaveit, U Meda applied to the Dutiya ‘(é.e. second) 
Gaing -gyok Sdyadaw of Kyamadwin for an order to 
U Sandima to vacate. This latter authority enquired 
of U Sandima by what right he was occupying 


‘the plot and not being satisfied with his explanation 
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issue the order, Exhibit FF, dated 6th Lagan, 
Wagaung 1282. Exhibit F sets out thatU San- 
dima on being questioned by the Le-my »-gaing-gyok 
Sayadaw had admitted that he had no- interest im the 
land and that only Kyauksauk Myothugyi, that 
is Maung Kan:-Shun, was interested in it. -It also 
sets out that the Dutiya gyaing-gyok' Sayadaw: cannot 
accept U. Sandima’s explanation* to him: that he 
occupied the land as Mata-thantaka which, according 
to U. Meda, means’the property of the deceased ‘péngyi. 

-In accordance therefore with -the decision’ of ‘the 
‘Le-myo-gyaing-gyok Sayadaw, thé Dutiya Gaing-gyok 
Sayadaw. and those associated with him: ordered 
U Sandima to vacate the plot in question failing 
which an application should be made to the eee 
ais to eject him. rms 

: U Meda‘in his plaint relies upon - ‘the Tecarert 
giving by U Ke Tu,-upon the award of the Le-myo- 
gyaing-gyok Sayadaw and the oreer of ejection of 
the: Dutiya:.‘gyaing-gyok Sayadaw. U-Sandima in 
his written statement denied ‘that the ‘plot jin’ question 
was ever kyaung land and alleged that it belongs to 
one'U Myit who was accordingly. made. 2 defendant 
together his wifé, Ma Zi U. They did not Sle written 
statements and‘U Myit did not give evidence although 
his wife did. Other defences taken by U-Sandima 
besides the ‘alleged ‘permission from U Myit: to occupy 
the plot were that he was nota party to the reference 


to the Le-myo-gaing-gyok Sayadaw.and that U Ke Tu’ 


had -no right to give the land to U Meda and the 
ecclesiastical authorities had no right to evict him. 
‘The first issue framed by the Trial: Court was 
whether the plot:in dispute belonged to.U Ke Tu or 
to U Myit. .Both the Lower Courts have found that 
it belonged to Myit. At, the same: time. they both 
based.their. decisions mainly on the fact: that U- Sandima 
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was not a party to the reference to the arbitration of 
the Le-myo-gyaing-gyok Sayadaw and therefore could 
not be bound by his award, nor by the order of evic- 
tion, Exhibit F, which merely gives effect to it. Both 
the Judges were of opinion that an ecclesiastical] 
authority to whom a dispute relating to property 
between a ayman and an ecclesiastic is referred is in 
the same position as an ordinary arbitrator whose 
award can affect. only the parties to the reference. 

The question then for decision is whether in 
spite of the concurrent finding’that the plot in dispute 
belongs to U Myit, U Sandima as an ecclesiastic is 


‘ bound to obey the orders of his superior ecclesiastical 


authority and to vacate the plot. 

On behalf of U Meda it is strongly argued before 
me that although an award ofarbitrators is not binding 
upon non-parties to the reference yet the suit is not 
based upon the award, Exhibit B, but upon the order, 
Exhibit F, which U Sandima as an ecclesiastic ig 
bound toobey: For the authority of the Thathanabaing 


and Thudama Council in matters “of ecclesiastical 


discipline and control, I am referred to the case of 
U Te Za v. U Pyinnya (1) which was followed in. 
U Okgantha v. U Thiri (2) anc extended in U That. 
damav. U Meda (3) where. it was held that not only 
the Thathanabaing in Council but. also other Buddhist 
ecclesiastical authorities. have jurisdiction in ecclesias- 
tical matters and that the Civil Courts should be 
bound by the decisions of these authorities in matters 
within their competence. The rulings in U Kutkala 
vy. USanda (4) and U Thi Hav. U Thudaithana (5) are 
also referred to. It is to be noted, however, that in 
all. these cases the disputes were between monastics 

(1) 2 U.B.R. (1892-96) 59. (2) 2.U.B.R. (1892-96) 82. 

(3) 2 U.B.R. (1897-1901) 42. 


(4) U.B.R. (1967-09), II, Buddhist Law, Ecclesiastical, 1. 
" (5) U.B.R.. (4967-09), 1, Buddhist. Law,. Ecclesiastical, 5, 
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anid about rhonastic property and the remarks in 


U Te Za's case (page 65) above cited are int point, 


namely, ‘‘ When an order such as that under dis- 
cussion comes before the courts, the first question 
seems to be whether it is within the jurisdiction of 
the authority making it. Here the order appears to 
be clearly within the jurisdiction. The property to 
which it relates has practically, if not formally, beer 
devoted to religious purposes and is now held for 
those purposes. ” Inthe present case it has been found 
that the plot in dispute which is separated from the 
remainder of the land by @ line of toddy palms 
admittedly belonging to U Myit is U Myit’s property 
acquired by. him it 1280 afortg. with other land 
by the registered deed of which a copy is filed. It 
is therfore not land over which ecclesiastical author- 
ites have jurisdiction and in my opinion whether Maung 
Kan Shun or U Myit was the claimant, the eéclesias- 
tical authority which was first approached. was right in 
refusing to entertain the matter. I am unable to 
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accept the argument that the dispute is not based | 


upon Exhibit B but upon Exhibit F. Exhibit F 
merely follows upon Exhibit B and is in the naturé 
of an order to enforce it. I agree with the learned 
pleader for the respondent that the Le-ntyo-gaing-gyok 
Sayadaw in settling. a dispute as to property between. 
a pongyi and a layman must bé held to have been 
acting not as an écclesiastical authority but asan ordinary 
arbitrator and that his award cannet bind U San- 
dima who was not a party to the referétice to him. 
Further as the Trial Judge points out and as I have 
already remarked, the order Exhibit F, is against 
the decision or will of the Le-myo-gaing-gyok Sayadaw 
expressed in Exhibit B that U Sandima should be 
allowed to remain on in the kyaung which by that 
time had been built. Lastly as regards the alleged 
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gift by U Ke Tu, it has been held in Nga Po Thin 

U Thi Hla (6) that a gift by a monk, whether to 
a laymen.or to another monk, of.a monastery or of a 
site for a monastery, whether it has been dedicated 
to him-~ personally or not, is. invalid... I am of 
Opinion in the:circumstances that the order, Exhibit 
F, is not binding. upon U Sandima and that U 
Meda’s suit’ must therefore fail and I dismiss the 
appeal with costs. 
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ORIGINAL ‘CIVIL.: . 
: Before M r. Just ice Beasley. 
K. E. MUSTHAN 
v. 
BABU MOHENDRA } NATH ‘SINGH. - 


Suit fo: isd asidé a: decree—Allegation of fraud—Fraud hi aloes to the 
previous trial 
; "Where a decree has been passed against a party by a proper scat: iti is no 
open to another Court to entertain a suit to set aside a decree when thet 
Sole point is whether, the Court was waning in believing the evidence called 
before ats Pye: 
* Held, that a suit to set aside a “mecree on the ground of fraud is mantain- 
able only when the fraud alleged was extraneous tc the previous trial. 
Chinnayya v..Ramanna, 38 Mad. 203; Kadirvely Nainar u. Kuppuswa- 


| Naiker, 49 Mad. 743; Munshi Mosufitl Aug v. Surendra Nath Ray, 16 


COW.N. 1002: > Janki Kuar v. Lachriri Narain, 37 ‘All: 533: : Sti Chand 
v. Shedat llai, 29 All..212 followed. 
_ Abdul Maren at v. Mahomed Gazi Chowdhry, 21 Cal. Se awuien 


from. 
‘Radha Raman Shaha v. Pran Nath Roy; 28 Cal. 475 ; Khangendra Nath 


Mehta v. Pran.Nath Roy,.4 Bom. 365—distinguished. 
Lakshmi Charan Shaha v. Nur Ali, 4 Bom, '363—referred to. 


‘The facts appear in the judgment of the Court 
reported ‘below. © 

‘'Rahman_for Plaintiff. 

Bose and Ray_for Defendant. 


=_——.. 





(6) v. BR (1910-13) 183.. 


Vou. I] | RANGOON SERIES. 


~ BEASLEY, J.—Plaintiff brings this suit to set aside 
the dectee passed in Civil Regular No. 965 of 1922 
of the’ Small Cause Court, Rangoon, because, as. he 
alleges, the decree which was an-cx-farte decree was 
obtained by means of false. evidence’ and also 
because, as the alleges, the summons in the ‘said 
suit was never tendered to him,.and the affidavits of 
the identifier and that of the process server as to 
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the service of: the surimons on the plaintiff were 


false. 


denying’ these allegations, sets up the defence that 


this suit-is not maintainable and I have ‘heard argu- 


ments upon that preliminary question. It appears 


that on the 8th of Fébruary 1922 the defendant in: 


his suit brought the abovenamed suit in the. Small 
Cause’ Court of Rangoon.’ The suit. was to recover 
Rs. 200 alleged to have been deposited with the 


present plaintiff and for Rs. 187, balance due for’ 
milk supplied to the present plaintiff,‘in all’ Rs. 387 ;: 
and on the 28th of February 1922 he obtained an. 


ex-parte decree against the present plaintiff, for that 
sum, with Rs. 47-4 costs; On the 23rd’ March 
1922, the present’ plaintiff, in execution of’ this 
decree, was arrested and after furnishing sufficient 
security ‘he appliéd to the Small Cause Court, 
Rangoon, to set aside this ev-parte decree om the 


ground that he was not served with ‘the summons, 


but the application was dismissed on ‘the 2nd June 


1922. The ‘present plaintiff then applied in Civil: 
Revision No. 92 -of -1922; to the’ Chief Court of 


Lower Burma, asking for a revision of the orderin 


the Small Cause Court dismissing the plaintiff's’ 
application to ‘set aside the ex-parte decree. This’ 


application ‘was dismissed’ on June. 30th, 1922. 


In patagraph 6 of ‘his plaint the plaintiff says that: 


The defendant in his written’ statement, whilts 
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he never had dealings with the defendant and that 
he had never known him until the 23rd March 1922 
when the plaintiff was arrested in execution of the 
ex-parte decree and, as I have already staied, he asks 
for that decree to be set aside on the ground of fraud, 

On behalf. of the defendant, in support of this 
preliminary objection, it is argued that the fraud, 
necessary in order to set aside a decree upon ihe 
ground of fraud must be fraud extraneous to every 
thing which has been adjudicated upon by ihe 
Court and not any fraud which has already been 
dealt with by the Court. It is said, first of all, that 
with regard to the allegation that false evidence was 
given at the trial, that is a matter which has been 
adjudicated upon by the Court, because it is upon 
that evidence that the Court has granted the decree 
and the Court has, therefore, adjudicated ; that the 
truth or falsity of it, cannot now be gone into ; and 
that with regard to the second puint, ‘namély 
that the summons was never served upon the present 
plaintiff, that is clearly res judicata. ; 

Before dealing with the question of law, which 
has been argued, I propose to refer to what was 
complained of when the present ‘plaintiff applied to 
the Small Cause Court of Rangoon to set aside the 


 exparte decree. Now what was complained of then 


was that the present plaintiff had not been seryed 
with the summons and also it was said that he had 
never had any dealings at all with the present 
defendant, and that the. suit was falsé.. That is 
what he complains of in his affidavit. Upon looking 
at the proceedings, I find that the present plaintiff 
gave evidence denying the service upon him of 
the summons and that, on the other side, the 
process-server gave evidence of the service of the. 
summons and also another witness, and. therefyre . 


Vor. 1]. RANGOON SERIES. — 


is quite clear that the whole question of whether the 
present plaintiff had been served with the summons 
or not was fully gone into, and the application was 
dismissed. When the matter came before Mr, 
Justice Pratt, having heard the counsel for the 


présent | plaintiff; he give judgment, saying “I sce. 


no reason to interfere in revision.” Jtis perfectly 
clear that this question ‘of the service of the 
summons has been dealt with, therefore, in both 
Courts. 
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The first case to which I was referred is the . 


case of Chinnayya v. Ramanna (1). According to 
the head-note in that case, the following rule was 
enunciated in that Duchess of Kingston’s case’ :— 
“In order that fraud may be a ground for 
vacating a judgment, it must be a fraud that 
is extrinsic or collateral to everything that has 
been adjudicated upon but not one ‘that has been 
or must be deémed to have been dealt with 
by the Court,” and the head-note follows on :— 
“The power of the Court to set aside a judgment 
on the ground of fraud is a discretionary one 
which will be exercised in favour’ of the petitioner 
only if he had been free from. fraud or any turpitude, 
or laches, sloth or like of diligence in protecting his 
own interests.’”" And also the question, ‘‘ whether a 
judgment can be set aside for fraudon the ground 
that the successful party was guilty of deliberate 
perjury or suborning perjury ?”’ is considered. 

In this case the English and Indian case law on 
the subject was fully discussed. 

On page 208 in the judgment of the. Court, 
there is a quotation from Lord Cairns, L.J., in Patch 
v. Ward (1867,3 Ch. App. 203), where Lord Cairns 


is dealing with the Duchess of Kingston’s case. 





— 


; (1) 38 Mad. 206. 
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He says, “ The fraud there spoken of, must clearly, 
as it.seems to.me, be actual fraud, such that there 
is on the part of the person chargeable with it: the 
malus animus, the mala, mens putting itself in 
motion and -acting in order to take an undue . 
adyantage taken, of some. other person for, ihe purpose 
of actually and knowingly defrauding him.’ 

‘The Tudgment of Benson’ and Sundara_.Ayyar, 
JJ., on page, 208, says: ‘There, can be, no undue. 
advantage taken of another by a party in putting 
any matter. before the.Court to be adjudged by it to 
‘be true or ‘false. Both, parties are entitled to invoke 
the judgment'of the Court and to convince it of the 
truth of the evidence adduced by them respectively. 
Tt is true that parties ought not to let in false 


evidence, and that it is highly ‘improper and 


immoral to do so, but it is the function’ of the 


‘Court to: decide whether the evidence. is true of 


false. : If: the adducing of false evidence can be 


spoken as. a fraud,; then. the Court, in deciding the’ 
‘case, must be taken to have adjudged whether. such 
‘fraud has’ been committed or not, and what it has 
‘once adjudged, it cannot .be called upon to decide 


again. The test to be applied is, is. the fraud 


‘complained of not :sométhing that was included in 
what has*been already adjuged by the Court, but 


extraneous to it? If for instance a party be prevented 
by. his opponent from conducting his case properly 


“by. tricks or misrepreséntation, that would amount to 


fraud.’ Applying that part of. the judgment to the 


present case, can it be said that the Court has not 


adjudged whether the evidence complained of in 
that. case was true or false ?. It certainly has decided 
that ‘that evidence was’ true. How then can. it be- 


‘said that the giving of false evidence was a matter 
‘which was extraneous to what ihe Cotirt has decided, 
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The judgment goes on to dedl with a number of 
English .cases and also Indian cases, and on page 
216. Baker v. Wadsworth (1868, 67 L.J.Q.B. 301). 
is referred to thus’ :—“In Baker v. Wadsworth, on 
the other-hand, the Court refused to. set asidé the 
decree on ‘the ground that it was obtained by 
_ perjured evidence. Wright, J., observed, ‘There is 
no. authority that the mere proof that a verdict and 
judgment have-been obtained by perjury is sufficient 
to induce the Court to set the judgment aside and 
the expressions of the Lords Justices in. Flower w 
Lloyd (1878, L.R..10°Ch.D. 327) ‘are strongly against 
such -a proposition.’ In Flower. v. Lloyd~ the 
Lords Justices say,:‘In this. ‘case’ if the plaintiffs 
had sustained on this appeal the judgment in their 
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favour the present defendants in :their turn might . 


bring a fresh action to set that judgment aside on 
the ground of perjury of the principal witness and 
subornation of perjury ; and-so the parties might go 
on alternately ad infinitum,’”. On page 218, the 
judgment, of Sir Comer Pethéram, Chief Justice of 
Calcutta, in Mahomed Golab v. Mahomed -Sulliman 
(21 Calcutta, 612), is reterred-to,’and the following 
passage is quoted from Sir Comer - Petheram’s 
judgment :—‘‘I am not aware that it has ever been 
suggested in any decided case, and in my opinion it 
is not the law, that, because a person against whom 
a decree has been passed alleges that it 1s wrong 
and that it was obtained by perjury committed by, 
or at the instance of, the other party, which is of 
course fraud of the worst kind, that-he can obtain a 
rehearing of the questions ‘in dispute in a fresh 
action by merely changing the form in which he 
places it before the Court, and alleging in his’ plaint 
that. the first decree was obtained by.the perjury of 
the person in whose favour it was given. To so hold 
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would be to alow Hefeated litigants to avoid the 
operation not only of the law which regulates 
appeals, but that of that which relates to res 
judicata as well. “On page 220 of the judgment 
of Mr. Justice Benson and Mr. Justice Sundara 
Ayyar, they say: “The power of the Court to set 
aside a judgment on the ground of fraud is 
a discretionary one,’ and after stating ;what the 
petitioner must be free from before his appli- 
cation can be entertained they referred to the 
facts of the case which they were then deciding, 
and on page 221 they say: “Here the Assistant 
Agent found that the plaintiff was absent at the 
hearing of the Original Suit No. 16 without due 
cause.” If the summons was properly served on 
the present plaintiff in the Small.Couse Court suit— 


and that matter I will deal with later on in my 


judgment—then he was obviously absent on the 
hearing of that suit without due cause and showed 
lack of diligence in protecting his own interest. 

The next case is that of Kadirvelu Nainar v, 
Kuppuswa-Naiker (2). The head-note in. that case 
is as follows :—‘A suit does not lie to set aside a 
Judgment in a previous suit on the ground that it 
was obtained by perjured evidence.” On page 749, 
Wallis, C.J., says: “There has been considerable 
difference of opinion in England as to whether an 
action would lie to set aside the judgment of an 
English Court on the ground that it had been, 
obtained by perjured evidence. In India the weight 
of authority appears to be in favour of holding that 
such a suit will not lie.’ 

The next case is Munshi Mosuful Huq v- 
Surendra Nath Ray (3), in which it was decided 
that a decree obtained in a suit cannot be set aside 


ee eee, 


(2) 49 Mad. 743. (3) 16 C.W.N. 1002, ° 
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in a subsequent action brought for that purpose on ich 
mere proof that the previous decree wad. obtained ae 


by perjured evidence. It must be noted that this mS 
case was a case of an ex-parte decree and would yon, 
appear to show that an ex-parte decree stands on no NaTH SincH- 
different-footing to any other decree. BEASLEY, 

-In Janki Kuar v. Lachmi Narain (4) it was 
held that a suit to set aside a decree on the ground 
that the decree had been obtained by perjured and 
false evidence is not maintainable. 

These cases are all cf them cases deaiing with 
the question of the evidence by means of which a 
decree was obtained but, upon the question of 
whether the allegations as to the non-service of the 
summons are res judicata or not, the case of Puran 
Chand v. Shedat Ilai (5) is referred 1o. In that case 
the sole fraud alleged was with respect to the service 
of the summons on the defendants. This question 
had already been gone into and decided by tw® 
Courts adversely to the defendant.. It was held 
that the suit was not maintainable. 

For the present plaintiff it is contended that all the- 
bef srementioned cases are cases in which the defendant 
appeared and there was, therefore, a contest and it 
is said that they do not apply to such a case as 
this in which an ex-parte decree is sought to be set 
aside, The first case I was referred to by the 
plaintiff is Abdul Mazumdar v. Mahomed Gazi 
Chowdhry (6) the head-note of which is :—‘tA suit 
will lie to set aside the decree, and a sale held in 
execution of such decree, when both the sale and 
the decree are impeached on the ground of fraud.” 
This case, however, is in conflict with the decision 
in Puran Chand vy. Shedat Ilai (29 All. 212} 
which is a much more recent case. Then the 

(4) 37 All. 535. (5) 29 All. 212. (6) 21 Cal. 905. 
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next case Iwas referred was a Privy Council 
case, Radha Raman Shaha vy. Pran Nath Roy (7): in 
which the plaintiff sued to set aside.a decree against 
him alleging that the decree has been obtained by false 
returns of summons and of processes in execution, 
and it was held that the suit was maintainable, and, 
according .to the facts set out*on page 477, the fact 
that the plaintiff had made applications to have the 
decree set aside and of their having been rejected 
were not disputed, but there. was: nothing. in: the 
appeal before the’ -Privy Council to show what was 
brought before the Court on thesé occasions nor 
what was the ground of ‘rejection, and the only. 
matter that came before the Privy Council was, as 
Lord Hobhouse, on :page 478, says: ‘‘We_ have 
nothing before us but tthe bare fact that plaintiff 


_ endeavoured to getan ex-parte decree set aside under | 


section 108 of the Code of Ciyil Procedure, under 
which the Court may try: whether the summons was 
served or whether the plaintiff was prevented by 
any sufficient cause from appearing. We are not 


told what went on before the Court upon. that 


occasion, and it is impossible to say that the 
matter now alleged as fraudulent matter came in 
any way before the Court under the application 
which was made by “‘ virtue of section 108.” That is 
a very different case from the case | am considering 
because I do know what: was brought before the 
Small Cause Court on the application to set aside 
the decree. It was that the summons had 
not been served and that the process-server had 


‘acted. fraudulently. “That was definitely brought 


before the Court in evidence and decided upon. Ht 
seems to.me that this very clearly distinguishes the 


seni eis £ = ee 


~ (7).28 Cal.:475, 
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The next case is of Khagendra Nath Mehta v. 
Pran Nath Ray (8). This also was a decision of 
the Privy Council and. is distinguishable from the 
present case, because the whole. suit . itself: was 
attacked. as a fraud from its very inception, and the 
allegations in that.case were. certainly noe stronger 
than they. are in-this. 


The next case is that of Sablon ie Besrir ‘Saha. 


v. Nur Ali (9) which deals very fully with the law 
on the subject, but,as this decision was dissented 
from in Munshi Mosujful Hug v. Surendra Nath Ray, 


‘I do not, consider that it. is.an authority in 
‘favour of the present plaintiff. Those are all the 


casés to Which I have been referred. Having regard 
to all these decisions, in my View, it is not open te 
the present plaintiff to’ get the decree set aside on the 
ground that the summons was never served upon 
him. That is a matter which | was raised in the 
Small Cause: Court when he made an application 
to set aside the decree. Evidence was heard upon 
the subject and his application was dismissed. That, 
in may view, is ‘clearly res- judicata. The Small 
Cause Court has heid that the summons was served 
upon the present plaintiff. That being so, he has 


‘neglected to take the .necessary steps to safeguard 


his interests by appearing to defend in the Small 
Cause Court. Had he appea:ed he would there 
have been able by evidence and cross-examination 
to impeach the evidence given there’ by the present 
defendant and his witnesses. He did- not do so 
and, therefore, on the ground that he has been guilty of 


neglect, I must hold in my discretion that he is not. 
entitled tc bring ‘this.suit to set aside’ that decree. 


Quite apart from the question of my discretion, in 
my view on the decided cases it is not “open to 


(8) ree ae "“(9)'38 Cal. 936. 
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another Court to entertain a suit to set aside the 
decree when the sole point is whether the Court 
was wrong in believing the evidence called before it, 
This is not a case of fraud extraneous to Ake trial, but 
it.seems to be a question which was definitely decided 
by the Court. I therefore uphold the cefendant’s 
preliminary objection, and dismiss this suit with costs. 


APPELLATE CRIMINAL. 
Before Sir Sydney Robirison, Kr. Chief Justice. 
IN RE COURT-FEES ACT, SECTION 19 (xvii).* 
Petition of appeal by an ice or pleader on. behalf of a prisoner— 
Court-fees Act (VII of 1870), Schedule II, Article 1, and séction 19 (xvii), 


A petition filed by an advocate or vakil on. behalf of 4 prisoner is none the 
less a petition by a prisoner ; and such petition need not be stamped. 


Jaganath Kahar v. King-Empsror, 4 U.B.R. 72; Kali Prasad Banérji v- 
Gisborne & Co., 10 Cal. 61 ; Emperor v. Marati Teli, 45 1.C. 158 referred to’ 


The Deputy Registrar of the High Court at Man- 
dalay made a reference to the Taxing Master under 
section 5 of the Court-fees Act in the following 
terms i : 

“T am directed to enquire whether a petition of 
appeal or application for revision signed and filed by 
an advocate or pleader on behalf of a prisoner and 
accompanied bya written authority by the said prisoner 
as required by rule 5 of the Appellate Side Rules 
of Procedure (Criminal) at page 191 of High Court 
Rules and Orders, is required to be stamped with a 
Rs. 2 Court-fees Stamp under Article 1, Schedule II, 
Court-fees. Act, as they are not filed by the prisoner 
himself, so as to be exempted under section 19 
(xvii), CBurt-fees Act. 


* Crimiria Referencel No, 5! of 1923. _ 
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“In this connection I am to invite your attention 
to Upper Burma Rulings, Volume IV, Part I, at page 
72, in which it was ruled that such memoradum or 
application should be accepted as presented by the 
prisoner himself and exempted thereby from payment 
of any Court-fee. ” 

As the practice in the Chief Court of Lower 
Burma which was continued in the High Court at 
Rangoon was at variance with the ruling of the late 
Court.of the Jadicial Commissioner of Upper Burma 
referred to in fhe above letter of reference and as 
the question was in his opinion of general importance 
under section 5 of the Court-fees Act, the matter was 
referred by the Taxing Master to the Chief Justice 
for final decision. 


ROBINSON, C.J.+The question referred is whether 
a pefition of appeal or revision signed and filed by 
an advocate or pleader on behalf of a prisoner under 
an authority signed by the prisoner must bear a 
‘Court-fee Stamp. 

It was the practice of the late Chief Court of 
‘Lower Burma to require that it should be stamped. 
‘The contrary practice prevailed in Upper Burma and 


has been held correct in Jjaganath Kahar v. King- 


Emperor (4 U.B.R. 72 following the ruling in Kali 
Prasad Banerji v. Gisborne & Co. (1.L.R. 10 Cal 
61). The same view was taken in Emperor v. Marati 
Teli (45 1.C. 158). 

It. is none the less a petition by a prisoner 
‘because it is filed on his behalf by an advocate or 
vakil and our practice must now be altered. I hold 
that such petitions need not be stamped. 
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APPELLATE CRIMINAL. 
Before Mr. Justice May-Oung and Mr. Justice Lentaigne. 
MAUNG NYO 
v. 
KING:EMPEROR. 


Evidence Act, section 33—Admission in evidence of the deposition of a 
witness recorded in a previous enquiry—Conditions to be complied with 
before admission. 

‘The power given by section’ 33 requires to be exercised with great cau- 
tion.and the Court must insist’on strict proof before holding that: the requisite 
conditions have been statisfied. : 

PER LENTAIGNE, J.— ‘‘ Though it might be sufficient for a Sessions Judge 
or Magistrate to specify in his judgment his reasons for holding that there 
are sufficient grounds for his having admitted into evidence, under section 33. . 
of the Indian Evidence Act, a depesition of a witness recorded in a previ- 


_ ous enquiry, in my poinion it is far. preferable and a safer precaution, 


especially in appealable cases, that the Sessions Judge or Magistrate should 
record a separate order yiving his reasons for hoiding that the necessary _ 
conditions of section 33 have been complied with prior to bis ‘admitting 
such deposion into evidence. ” : 


The facts relevant for the purposes of thie appear in 
the judgment of May Oung, J., reported below. 


Hla Pe—for the Appellant. 


May OwnG, J.—The decision of this case depends 


largely on the answer to the question whether or ‘not 
the accused drove the cart beyond the hamlet of Kotwa- 
asti.: The evidence of the witnesses Nos. 5 to 9 on 


whom the learned Sessions Judge appears to have relied 


to a great extent, does not carry the case very far, 


Maung Zaw Kin (tifth P.W.) gives no date and did not 
see any occupant of the cart. Po Maung and Tun Tha 
(sixth and seventh P.W.) who live at Kotwa-asu do 
not expressly say that the cart travelled beyond their 





* Criminal Appeal No. 714 of 1923 from the Order of the Sessions 


“Judge of Maubin in Sessions Trial No. 16 of 1923, 
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village though passages in their evidence indicate that 
that may have been the case. Ba Sein and.San Nyein: 
(eighth and ninth P.W.) merely say that they saw the 
cart being driven /owards Kotwa-asu. 

Exhibits G and H are the depositions of Tid Lin 
and San Hla Baw, father and son, given in the commit- 
ting Magistrate’s Court. They live at Ye-hnok-chaung 
which is beyond Kotwa-asu and saw a buffalo-cart 
proceeding towards Tatapaw, and someone inside it 
asked the way to the latter village; later they saw 
what they understood to be the same cart returning. 

This evidence was of vital importance (though 


not entirely free from doubt, since the occupants of - 
the cart were not identified), and a very strong effort 


should have been made to procure the attendance of 
the witnesses. The learned Sessions Judge has not 
stated his reasons for admitting the depositions, but 
in his diary noted that two process-servers were 
examined and left it to be inferred that he relied on 
_the statements of these two process-Servers. 

_ Maung Po Thein (thirty-first P.W.) saysthat he went 
and served summons on Maung Tun Lin, of Ye-hnok- 
chaung, at Tein-ngu on the 4th July, six days before 
the Sessions Trial was to begin. He proceeds “He 
was laid up with. very strong fever and unabie to 
speak. I had to wait. more than half an hour to get 
his signature. He was ‘to-go to Kyaiklat Hospital for 
treatment. I knew that he would (? not) be able to 
attend Court to-day owing to serious illness.”” There 
is no, evidence to show that Tun. Lin was taken to 
the hospital and ‘nothing to show that he had not 


recovered © during - the week that elapsed ; and a 


process-server’s opinion concerning the probable dura- 
tion of the illness was s¢arcely worth recording. 

.As to’ the other witness, Maung Po Lu (thirty- 
second P,W.) says ‘I went in search for witness 
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San Hla Baw in company with ten-house gaung, Ko Po 


ape Nyo Thit. San Hla Baw could not be found in Tatapaw 


eave 
EMPEROR: 


May Oung,' 
y, 


kwin. 1 made inquiries and could not get information 
where San Hla Baw is gone.” Ko Po Thit was not 
cited and, apparently, no effort was made to trace the 
witness to one or other of the neighbouring villages, 
whither he might have moved when the ploughing 
and sowing season was over, as indeed his father 


“appears to have done. The first process-server added 


that he did not find the-son when he saw the father, 
and did not know his whereabouts ; but he was not in 
charge of the subpcenaand was not looking for the son. 

In these circumstances I am decidedly of opinion 
that the requirements of section 33, Indian Evidence 
Act, were not fulfilled and that the meneRiaae should 
not have been admitted. 

The power. given by section 33 requires to be 
exercised with great caution and the Court must 
insist on strict proof before holding that the requisite 
conditions have been satisfied. More especially is 
this necessary where aman is being tried for his life 
and the evidence sought to be put in is of signal 
importance. Moreover, it is essential that a Judge 
or Magistrate admitting such evidence should, either 
in his judgment or preferably in a separate order, 
record his reasons for doing so. I have noticed: 
a good deal of slackness in this respect and would. 
draw the attention of. all subordinate courts to the 
many reported cases on the point. Where the 
evidence is in its nature. more or less formal, a 
previous deposition may go in on proof that is 
comparatively less strict, but where it bears directly 
on the issue or issues to be decided, the prosecution 
must establish beyond reasonable doubt the circums 
stances on which it relies by way of. explanation of the 
witness’ absence. 
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There was some other evidence in the case, 


5i5 


1923 


namely as to the discovery of a ring and.a handker- Maune nyo 


chief (alleged: to have been the property of two of 
the unfortunate victims) in the house of the appel- 
lant, who claimed them as his own and as to the 
finding of human bloodstains on’ parts of the cart, 
but I do not propose to deal with this, in view of 
the order which I feel bound.to make in respect of the 
evidence improperty admitied. 

I would set aside the conviction and sentence and 
direct that the appellant be re-tried. 


LENTAIGNE, J.—I concur in the order setting aside 
the conviction and sentence and directing the re-trial 


of the appeHant, and I approve of the reasons given 


by my learned brother, May Oung, J., for such order, 
Though it might be sufficient for a Sessions Judge or 
Magistrate to specify in his judgment his reason for 
holding that there are sufficient grounds for his having 
admitted into evidence under section 33 of the 
Indian Evidence Act a deposition of a witness recorded 
in a previous enquiry, in my opinion it ‘is far 


preferable and a safer precaution especially in. 


appealable cases that the Sessions Judge or Magistrate 
should record a separate order giving his reasons for 
holding that the necessary conditions of section 33 
have been complied with prior to his admitting such 
deposition into evidence. The section presupposes a 


consideration of the grounds for the admission of the. 


deposition prior to the admission of the evidence, 
and if the grounds and’ reasons are recorded prior to 
the admission of the deposition as evidence, the 
order constitutes a more convincing proof of the 
considered adequacy, of the grounds than a passage 
in a judgment subsequently written which in a case 
near .the border line might easily assume the 
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appearance of a subsequent statement of excuses. for 
a previous ill-considered action. A Sessions Judge, 
who had properly admitted such evidence in a number 
of proper cases, might erroneously. assume a later 
instance to be within the rule, and if in such a case 
he admitted the evidence as a matter of course, with- 
out recording his reasons at the time, he might only 
discover the doubts after the erroneous step had been 
overhastily taken and when it might be too late to 
rectify the error by the production of other evidence. 
If the Sessions Judge in the case now before me had 
taken the precaution of discussing the evidence as to 
the illness of Tun Lin and as to the absence of his 
son, San Hla Baw, he might have discovered 
the mistake, and.if he had done so prior to the 
admission of the deposition into evidence, he could 
ptobably nave rectified the error by the despatch of a. 
telegram to the Kyaiklat Hospital which is only a 
few hour’s journey from Ma-ubin: He might have thus 
obtained either the attendances of Tun Lin or of 
some medical .or other :official who could speak as 
to the illness or otherwise of Tun Lin; and if Tun Lin 
was in that hospital, he would presumably have been 
also able to give the required information as to the 
whereabouts of his son San Hla Baw. 
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APPELLATE CRIMINAL. 


Before Mr. Justice Pratt. 


GOPI CHAND - 
: v. 
_KING-EMPEROR.*. 


Prosecution by the Toun Committee—Formal sanction by the President— 
Sec tion 556, Criminal Proceduré Code V) of 1898)—The President of the 
‘Commultee acting as the trying , magistrate —Failure to examine the 
complainant—E fect 0 rf section 537, Criminal Procedure Code. 

Where there was no allegation etther that the trying magistrate, in his 
“capacity as the President of the Town Committee, made any inquiries before 
‘sanctioning the P:osecution or that he attended any meeting of the Committee 
‘at which the subject :of the prosecttion was debated, his Only connection 
“with thé prosecution consisting in giving formal sanction authori~ing the 
prosecution, held, that the magistrate was not precluded by provisions of 


section 556, Criminal Procedure Code, from trying the case. 
Held ‘further, however, |thattit was extremely undesirable that, when other 
magistrates were available, a Magistrate should try a case in which he had 


in a diffierent official capacity g siven formal sanction to he prosecution. 
Held also, that the tailure to examine the complainant was an error of 
‘procedure. which was, cured by section 537 of the Criminal Procedure Code. 
_ Emperor vy. Bishesar Battacharya, 32 All. 635—distingutshed. 
Queen-Empress v. Chenchi Reddi, 24 Mad. 238—followed. 


Sanyal—{ or. the Applicant a 
Lutter—for ‘the. Crown. 


Pratt, J.—Applicant Se bs convicted by ihe 
Subdivisional Magistrate, Maymyo, of an offen under 
‘section 162 of the Burma Municipal Act. . 

The conviction is assailed on the ground od the 
complainant was never examined. 

The nominal complainant was the nee 
Carriage Inspector, Pin Khan, acting on behalf of 
the Town Committee. 

He apparently presented the comiplaint but was 
not examined personally, because he had no actual 
‘knowledge of the facts. 


ba Criminal: Revision No. 292 of 1923 from the Order of the Subdivisional 
Magistrate, Maymyo, in Criminal Regular Trial No. 11 of 1923. 
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The failure to examine the e complainant was an error 


Gort 1 Onan of procedure, but‘it has ‘caused no injury to applicant 


es 
EMPEROR. 


PRaTT, 


and no failure of justice, since complainant could 
have thrown no light on the prosecution case, 


Under section 537 of the Criminal Procedure Code it 


is not an irregularity, which vitiates the proceedings. 

The other main ground of objection taken to the 
legality .of the proceedings is that the trying 
Magistrate is. President of the Town Committee and 
as such sanctioned the’ prosecution and therefore 
under section 556 of the Code he was personally 


interested in the case and disqualified from ‘trying it. - 


The explanation to the section expressly provides 
that a Magistrate shall not be deemed to be personally 


interested by reason only that he is a Municipal 
Commissioner. or otherwise concerned therein in a 


public capacity. The mere fact that the Magistrate 


. was President of the Town Committee - ‘would clearly 


give him no personal interest in the proceedings, 
the more so that the offence, though punishable under 
the Municipal Act, i is not of a peculiarly municipal 
nature, but one against the common safety. The 
question is therefore whether the further fact. of his 


-giving.formal sanction can..under the. circumstances 


be held to give him a personal interest. 

There is a very considerable body of case law 
on the point, but I only propose to touch on. the 
more pertinent rulings. 

On behalf of applicant reliance is placed on 


‘Emperor v. Bisheshar Battacharya (1) where it was 


held that a Magistrate, who as President of the Octrot 
Sub-Committee of a Municipal Board ordered the 
prosecution of the accused, must be deemed to be 
personally interested and was disqualified from trying 
the case. 

41) 32 AN. 635, 
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The distinction. between -the two cases is that in - 


the case quoted the Magistrate had actually ordered 
the proceedings to be instituted, whereas in the present 
instance he has merely endorsed -formal sanction to 
a complaint drawn up on behalf of the Committee, 
As against the Allahabad case cited, in Queen- 
Empress v. Chenchi Reddi (2) a bench of the Madras 
High Court held that.a Magistrate, who had merely 


authorised but not directed a prosecution, was: not. 


disqualified from trying the case, 

It is not allegedthat the Magistrate have made 
any ‘inquiries before sanctioning -the prosecution or 
that he attended any meeting of the Committee at 
which the subject of the prosecution of the accused 
was debated. The proceedings could not be initiated 
without formal sanction being obtained, but I am 
unable to hold that this sanction, which was merely 
an authorisation for prosecution and not an order to 
prosecute, gave the Magistrate any personal interest 
in the proceedings. It was not necessary for him to 
form any opinion on the merits of the case before 
according formal sanction to the. prosecution as 
President of the Town Committce.. 

He was not therefore disqualified under section 
556 trom trying the case. At thesame time’ whilst 
holding that under the circumstances ‘the Magistrate 
-was not legally disqualified from trying the case, I 
am of opinion that it is extremely undesirable that, 
when other Magistrates are available. a Magistrate 
should try a-case in which he has in a different 
official capacity given formal sanction to the 
prosecution. 


On the facts there is no ground for interference 


with the conviction or sentence. 
The application is dismissed. 
(2; 24 Mad. 228. 


519 
1923 


Gop! CHAND 
vu 
KING- 
EMPEROR. 


PRaT?, 


520 


1923 


Aug, 6. - 


-INDIAN LAW. REPORTS. [VoL. I 


APPELLATE CRIMINAL. 
Before Mr. Justice May Oung. 


‘MAUNG E GYI 
v. 
KING-EMPEROR.*. 


‘Previous convictions inadmissib'e t) prove off:ice—Presumption arising from 
‘ recent possession—Facts to be proved before presumption justified. 


Held, that except where evidence of badcharacter of the accusedis relevant 
under the provisions of the explanations to section'54, the Evidence Act, . 
Magistrates should not allow themselves to be guided in their decisions by the 
fact that the accrsed had.one or two previous convictions. _ 

PER MAY Ounce, J.—" It is not. perhaps, easy to keep the mind entirely free 
from prejudice when the record and the police papers show that the prisoner in 


- the dock is an ex-convict. But the provisions of section 310, Code of Criminal 


Procedure, whereby, in Sessions Trials, all knowledge of previous conviction is 
rightly witheld from jurors and assessors until after’ the accused has either 
pleaded, or been found, guilty, indicate the importance of the complete exclusion 


of such knowlege when weighing the evidence as to the truth or otherwise of 
fie main ch irge.’’ 


“Held. also: ‘that “no presumption under section 114, illustration‘(a), of the 
Evidence Act, arises unless the property foandin the possession of the accused 


was clearly shown to have been the co. nph ainant’s and to have foimed part of 
what had been stolen. 


: Dehri Sonar ° v. “Emperor, 50 Cal. 367—referred to. 
The facts materiai forthe purposes of this report 
ae in the judgment below. 


May Oowe,JocThe pe tttioaer was Coavicted of an 
offence under section 457, Indian Penal Code, and _ 
sentenced under that section, read. with section 75, 
to undergo three. years’ rigorous imprisonment. An 
order under section 9 of the Habitual Offenders: 
Restriction Act was also made. His appeal to the 
Court of Session was summarily dismissed. 

On .the matter coming: before this Court of 


. revision, the records were called for in view of the 








; * Criminal Revision No. 334B of 1923 from the Order ofthe Subdivisional 
Special Power Magistrate of Minbain Criminal. Trial No. 102 of 1922, 
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following passage in - the learned Me pstiahe's 
judgment :— 
“Tam perfectly certain that the accused and his 
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for house-breaking, must have dyed the longyi 
violet after the theft. It is a pity that the 
name of the informer who saw it dyed could 
not be disclosed, but people are afraid to 
-come forward and give evidence against such 
bad characters as the accused: through fear of 
their’ vengeance. | hold that the exhibit 
longyi has been satisfactorily proved to be the 
property of the complainant and that “it 
was stolen from his house. And as it has 
‘been found in accused’s . possession, he must 
have been the thief.” , 


I have frequently noticed in such cases that. 


Magistrates have, apparently, allowed theméSelves to 


be guided in their decisions by the fact that the. 


accused has one or more previous convictions, but I 
have never yet come across such an open acknow- 
ledgment of bias as is revealed in this case. It is 
not, perhaps, easy to keep the mind entirely free 
from prejudice when’‘the record and police pu.pers 
show that the prisoner in the dock is: an ex-convict. 
But the provisions of section 310, Code of Criminal 
Procedure, whereby, in Sessions trials, all knowledge 
of previous conviction is rightly withheld from jurors 
and assessors until after the accused has either 
pleaded, or been found, guilty, indicate the import- 
ance of the complete exclusion of such knowledge 
when weighing the evidence: as to the truth or other- 
wise of the main charge. The principle: underlying 
this legal provision may also be seen in section 54, 
Indian Evidence Act,. under which a ‘previous 


522 


1923 
Maunec E 
GYI: 

Uv. 
KinG- 
EM PEROR, 


INDIAN LAW REPORTS. [VoL. I 


conviction is declared inadmissible against an accused 
person, except where evidence of bad enatacet is 
relevant. 

The charges in the present case were correctly 


MayoOunc, framed. The case for the prosecution having closed 
J. 


and the accused having been examined, the Magis- 
trate proceeded to ask ‘him whether he had been 
previously convicted as set-outin ‘the record; and on 
his admitting the convictions, framed charges under 
sections 457 and 75, Indian Penal:Code (the latter 
on Form U.B. Judicial: Criminal 80). The practice in 


. most districts in Lower -_Burma has been to postpone 


the putting of the question regarding previous convic- 
tions till the conclusion of the whole trial including 
the evidence for the defence). This practice was no 
doubt adopted on the analogy of section 310, Code 
of .Criminal Procedure, but.-that section does rot 
apply. to trials before a Magistrate, din # recent case, | 
Dehri Sonar v. Emperor (1), it was contended “ that 
the trial has been. vitiated by the admission of the | 
evidence of. previous conviction prior to this accused © 
entering upon his defence,” but the Bench held in 
almost exactly similar circumstances that there was. 
no illegality or irregularity in the Magistrate’s procedure. 

Too early. an: admission of evidence -as to previous 
conviction may possibly result in the accused’s being 
prejudiced, but where, under the system now in 
force, the fact of previous conviction is made known 

to the Magistrate before he even begins the ‘trial, 

there seems to be no particular object in waiting till 


- the end of the trial in order.to question the accused 


regarding it. Be that as it may, in the present case 
itis clear that the learned Magistrate was influenced 
by his knowledge of the previous bad character of 
the petitiov.er. 


(1) 50. Cal. 367. 
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Apart from his bad character, the evidence to 
establish that the accused was the thief does not 
bear scrutiny. All that appeared against him was a 
presumption. arising from the recent possession of 
what was alleged to be stolen property ; unless this 
-property..(a longyi) was cle«rly ‘shown to have been 
the coniplainant’s and to have formed part of what 
has been stolen, a conviction. could: not. be-had. 

~ The longyi was a woman’s silk Arakanese longyi 
with red and brown stripes—admittedly a common 
article of wear, and’ not shown to be beyond the 
petitioner’s means. . The complainant’s wife professed 
to identify it by means of two short rows of stitches 
near the waist-band where the cloth had apparently 
been torn.. The First Information Report (which was 
not made till after the discovery of the Jongyi in the 
petitioner's house) contains the. statement that the com- 
plainant’s wife had stitched a tear at the lower edge 
of the longi, i.e., the side opposite to the waist-band. 
[t is possible thatthe garment had been turned upside 
down and the waist-band re-stitched, but, considering 
that the complainant had ample opportunities of 
examining it before he laid his complaint, the 
discrepancy is not without weight and no aueEpS has 
been made to explain it. 
_ A point has been made on the headman’s evidence 
“that the complainant and lis wife described the 
longyi to him when reporting the. theft. and that the 
woman told him about the two ismall stitches.” This 
is how the evidence is quoted in the judgment. A 
reference to the headman’s evidence shows that the. 
quotation is altogether misleading. It is not a fact 
' that the wife told him of the. stitches before the 
longyi was discovered. All he says regarding the 
-report of the theft is. that the Jongyi was described 


to him ; this can mean nothing more than that he 
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was told of a red and brown silk. Arakanese longyi. 
Six days after the exhibit Jongyi had been discovered, 
a police officer showed it to the complainant’s wife 
and she then pointed out ‘the stitches. It is here 
that the headman says, ‘“‘She had told me about the 
tears near the waist-band.” He does-not say when 


‘he was told this and it may have been after 


the discovery. It must be remembered that the 


husband was: pee S Ww hen it was found. and: examined 


it closely. . 
Another point discloses an illegality ene ‘is 


. surprising in the case of a Magistrate with many years’ 


experience. The complainant was allowed to state 
what he had heard from an informer, whose name he 
refused to disclose, namely, that the informer had seen 
the complainant's longyi dyed violet. This was not 
elucidated until the complainant had been recalled to’ 
give further evidence. In ‘his original deposition, the 


‘complainant had said that when he saw the Jongyi in 


the accused’s house he picked it up because he thought 
his longyi must have been dyed a different coiour! 
This is quite irreconcilable with his later statement 
that he had heard of the change ‘of colour béfore he 
went to the house. -And although he’ says he thinks 
ihat he told the headman of the information he had 
received, the latter does not. support him in this. 
Hence, not only was “palpably hearsay evidence 
admitted in contravention: of-a clear provision of. law, 
but that evidence has been assigned an importance out 
of all proportion to what it was worth. — . 

Finally, the argument that, because the longyi had 
been dyed-a different colour,’ guilty knowledge can. 
be assumed, begs the whole Base as to the owner- 


- ship of the longyi. 


The Court is thus--left with the ‘fact oe Ba 


‘common article of clothing ‘similar in pattern and 
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texture to one lost by the complainant was found in 
the petitioner’s possession and with doubtful proof 
of identity baséd on the stitches near the waist-band. 

‘There was some defence evidence as to the 
petitioner’s wife having been seen to weara longyi 
of this kind, which was in no way inferior to similar 
evidence given by the prosecution. 

I am of opinion that the prosecution failed to 
establish beyond reasonable doubt that the longyi 


found in the. petitioner's house belonged to: the- 


complainant and that therefore the petitioner is enti- 
tled to an acquittal. In ali probability the learned 


Magistrate would have arrived at the same conclusion 


if he haa rejected the hearsay evidence as he should 

have done arid if he had been able to keep the 
previous convictions out of sight. 

: The conviction and sentence, and the order of 


restriction, areset aside. The longyi wil! be returned 


to the petitioner. 
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APPELLATE CRIMINAL. . 


Before Mr. Justice Lentaigne. 


MAHOMED MOIDIN anp oNE 
Y- 


KING-EMPEROR:* 


Criminal Procedure Co:le ((V of 1898), Sections 213 (1:, 21S, 439 —Powers of 
the High Court to quash commitment—Credibility of the evidence not a 
question of law. 

Held, that on an applicationtio quash a commitment made by the investita 
ting Magistrate in the exercise of his discretion under section 23 of the 
Crimins! Procedure Code 1898, the High Court has no concern with the 
question of the credibility of the evidence,-when theré is, in fact, some. 
evidence on the committal record which would justify the S:ssions Judge 
in leaving the question of guilt or innocence t» the jury. 

Emperor v. Snleman Ibrahim Nahuda, 13 Bom. L.R 203 ; Inre tie Sessions 
Jud ge of Coimbatore, 27 Mad. L.J. 593 ; Emperor v. Goda Ram, (15 A.L.J 756); 
Sheobux Ram v. The Emperor, 9 C.W.N. 829; King- oe ror v. Nga Taitig Thu; 
7 B.L.T. 16—followed. 


Tambiv. Appallsawmy, 9 L.B.R. 203 ; Crown v. Po Nyan, 1 L.B.R. 348; 
King-Emperor v. Nga Po Saw, 2 L.B.R. 140: Fatuv. Fatu, 26 All. 565 — 


distinguished. 
Nga Hmyin v. King-Emperor, 3 U.B B.R. (1917-20) 29—veferred to 


The facts necessary for the purpose of this report 
appear in the judgment reported below. 


Sutherland—for the Applicants. 

Mya Bu, Assistant Government Advocate,—for the 
Crown. 

LENTAIGNE, J.—I have heard Mr. Sutherland for 
the appli cants, and Mr. Mya Bu, Assistant Govern- 
ment Advocate, for the Crown. . 

The applicants have been committed by the 
Special Power Magistrate of Moulmein to stand their 
trial for murder under section 302, Indian Penal 
Code, in the Court of Session. That order was 


a rN ES 


*Criminal Revision No. 3228 of 1923 being review of the Oider of the 


Special Power Magistrate of Moulmein in Criminal R ‘gular Trial No. 45 of 1923. 
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necessarily one passed. under section 213 of the 


Criminal Procedure Code; and the application now 


before this Court for the quashing of such commit- 
ment could only be made under. section 215 of 
the Criminal Procedure Code, which expressly limits 
the power of a High Court in that respect to a 
decision on a point of law. Consequently, it is 
clear that this Court hasno- power to revise any 
conclusion come to by the Magisitrate on mere 
questions of facts; and the consideration of the 
points raised must be restricted to a consideration of 
the question whether the Magistrate has committed 
any crror of law in making such commitment order, 

The two ereenes « on which the application ig 
based are— 

Firstly, that the Magistrate erred in law in 
holding that the credibility or reliability or 
otherwise of the evidence in the case ‘is 

. a matter. for the decision of. the Sessions 
Court ; and 

Secondly, that, in view of the finding. ( alleged 
in the petition as to the prosecution 
evidence and as.to the defence evidence ), 
the Magistrate erred in law in not exercising 
his discretion by cancelling the char ge and 
discharging the petitoners on the ground 


that there is no credible evidence to support 


a conviction, and that the evidence does not 
tend to show that the appellants murdered 
Ma Saw Yin. 

- It is contended that these are both law points, 
and that this Court has the jurisdiction and power 
to quash the commitment on these grounds. Reliance 
is placed on the decision in Jambi v. Appallsawmy 
(1), but: in, that. case the investigating mobile 

(2) 9 L.BR. 208. 
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had, in the exercise of his discretion, discharged. 
the accused, and the District Magistrate had exercised. 
his powers under section 436 to direct that the: 


accused should. be . committed to Sessions. The: 


Judge of the Chief Court, therefore, held that he. 
had powers under. section 439 to revise the order 
passed under section 436 both on facts ‘and law, 
So far as sections 213 and 215 are concerned that 
case was the converse «f the present case and was. 
not treated as coming within the provisions of section ‘ 
215. In. the course of that judgment there was, 


-however an obiter dictum to the effect that the 


Court had power, under section 215, to quash a commit~ 
ment if there was no evidence in support of it, the 
absence of such evidence being a point of law and not of 
fact; and there are various previous decisions. to the: 
same effect, but I may here point out that the High: 
Court at Bombay.appears to have taken the contrary 
view in the case of Emperor vy. Suleman Ibrahim 
Nakhuda (2) and to have held that the High Court 
has no power to interfere in such a. case ; . that, 
even if.there is insufficient evidence to Bethink the 
charges on the record of the Committing M gistrate,, 
it may be that the prosecution may have ‘evidence: 
to offer in support of the charges independently. of: 
the evidence recorded by the Committing Magistrate ; 
and that the Sessions Judge should deal with. the: 
case after asking the Public Prosecutor whether he 
wishes to proceed with the case, assuming that. 
there was no evidence to sustain. the-charge. -From. 
other unofficial reports, I find that this decision was. 
followed by the Madras High Court in 1914 (3),. 
and that it was referred to by the High Court -at: 
Allahabad in 1917 (4). 


(2) 13 Bom. L.R.203. | (3) 27'Mad. 1.J.593. 
(4) 15 All. Liye 756.0 
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On the other hand, the authorities in support of 
the power of a High Court to quash a commitment 
on the ground that there is no evidence in support 


of the charge are set out by Rigg, J., in the Upper 


Burma decision of Nga Hmyin v, King-Emperor (5), 
. but he refused the application in that case, and 
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consequently some of his remarks would be obiter, . 


The one important case quoted before me in which 
a High Court has, in fact, quashed a commitment 
made by the investigating Magistrate himself in the 
direct exercise of his discretion (as distinct from a 
commitment ordered on revision), is the decision of 
the Calcutta High Court in Sheobux Ram v: The 
Emperor (6),. in which two Judges expressed the 
opinion that the-evidence was not sufficient to support 
.a conviction of abetment of perjury against the 
applicant, but they disagreed as to whether they 
had power to quash the committal because one 
Judge held that there was some evidence in support 
of the prosecution which might be placed before a 
jury;.and the question was then referred to a 
third. Judge, Harrington, J., who held that “the 
“proper test to be applied to decide the question 
whether a commitment ought or ought not to be made 
-on .the facts ‘is this—assuming. that the whole of 
the. evidence telling against the accused is true, 
‘is there a case which a Judge at a trial could 
- leave to a jury? If the evidence is: such that a 
"Judge. would have been bound to rule that. there 
‘was no evidence on’ which a jury could convict, 
then a committal ought not to be made. If there 
was any evidence which called for an answer, 
however great. the preponderance in favour of the 
prisoner might be, then the committal was proper.” 





a 


(5) 3 U.B.R, (1917-20) 29. (6) 9 C,W.N. 829. 
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}He.then beld that.in the case before him, there 
Was; a;missing link in the chain of necessary evidence 


and the Court quashed the commitment. 
.. From the.above remarks, it is'clear that there 


Js-a.cenflict of opinions in the different High Courts as 


to whether the High Court has jurisdiction and power 


to quash a: commitmeni. on the ground that there is 


no evidence, or an insufficiency of evidence (apart 
from,the question of credibility) to support a con- 
viclion,- but it is. unnecessary for me to decide that 
point-in this case, as’ there is a clear consensus of 


opinion in the High Courts that the High Court-has 


no power to quash the commitment merely because 
of doubts as to. the credibility of the evidence for 
the prosecution, if there is, in’ fact; some evidence 
which: would justify the Sessions Judge in leaving, 
the decision of guilt- or innocence to the jury. I 
am of opinion that this latter view is correct law 
and in accordance with the statutory restriction of 
section 215, and that on an application to quash a 
commitment made by the investigating Magistrate: 
in the exercise of his own discretion, the High 
Court has no’ concern with. the question of the 
credibility of the evidence, when there is, in fact, 
some evidence on the committal record which would 
justify the Sessions Judge in leaving the question 
of guilt or innocence to the jury, and I would 
dissent from any dicta to the contrary in any of the 
above decisions. This appears also to have been ‘the 
principles adopted in Ps sai hae’ v. Nga Taung 
Thu (7). 

It is easy to see ratey there should be dicta to 
the contrary in a‘ few cases owing to a confusion 
ofideas which? might easily arise, because entirely 
different - considerations would govern ie decision 

(7) 7 BLT. 26." 





Procedure Code would no apply to such class of cases. 
‘The decisions in Crawn v. Po Nyan (8) and King- 
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of-the High Court in the converse case where the 
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investigating Magistrate had discharged an accused Manomen 


and failed to pass an order of commitment. In such” 
a case, it would be a proper: course for the High 


.Morpin 
uv, 


. KING- 


EMPEROR, 


Court to consider the question of the credibility of the _Capratoms, 
evidence for the prosecution as well as all the facts 


alleged against an accused for the purpose of deciding 
the question whether the investigating Magistrate 
had. properly exercised his discretion in discharging 


- an accused, and for the purpose of considering the 


further question whether on the evidence. recorded 
by. the. investigating ; Magistrate and ‘other’ points 


-rais-d, the High Court should direct a commitment 


to the Sessions Court. Section 215 of the -Criminal 


Emperor v. Nga Po Saw (9) are.examples of this 
latter class of cases in which the Court very properly 
went into, such questions on a revision of the 
Magistrate's proceedings for the purpose of consi- 


dering the question whether the discharge should be — 
cancelled and whether an order should be-passed on 
‘revision for the commitment of the accused to the 
Sessions Court. - Likewise, the decisions in Faiu v. 


Fatu (10) and in Tambi v. Appallsawmy, being 
decisions revising decisions setting aside orders of 
discharge, are case: of the latter class. 

In the case now before me, the Investigating 


Magistrate recorded the depositions of numerous 


witnesses and, persumably, being satisfied that there 
were. sufficient grounds for committing, the accused 
for: trial, framed a charge in exercise of -his powers 
under section 210 :of the Criminal Procedure 
Code, and then recorded the evidence produced 





(8) 1 L.B.R, 348. (9) 2L.B.R 140. 
- (10) 26 AIL. 565. 


532 


- 1923 


’ “MAHOMED 


’ MOIDIN 
v. 

_, Kinc- 

‘EMPEROR. 


-LENTAIGNE, 


INDIAN LAW REPORTS. [VoL. I 


for the accused. After recording such evidence, 
he omitted to pass any order cancelling such charge, 
presumably because he was not satisfied that 
there were not sufficient grounds for committing 
the accused, and if he had any doubts on the. 
point, the course he adopted was the proper course: 


‘to take under sub-section (7) of section 213. In- 


stead of discharging the accused, he exercised the 
discretion vested in him to commit the accused for 
trial before the Sessions Court and, in doing so, made 
certain remarks as to the evidence, and expressed 
the opinion that the question of the credibility of 
the evidence was really a question for the decision 
of the Sessions Court. rps 

On the face of the committal order, I must hold 
that there, is evidence against the accused which. 
might properly be placed before a jury trying the 
accused for the alleged offence, and on my view-of. 
the law and of the restriction in section: 215, “as: 
explained above, this is sufficient for the decision’. 
of the only question which can legally arisé--on~ 
the grounds raised in the application tiow before ° 
this Court. -I desire, however, to -also make. -it — 
clear that I do not express any opinion as’ to the~ 
credibility or otherwise of such evidence ‘because .. 
on my view‘ of the law that question is irrelevant 
to the only question legally before this Court, and 2 
consequently, in my opinion, it would not be proper 
for this Court to express any such opinion at this 
stage of the case. 

For the above reasons, I must hold that this 
Court has no power to quash the commitment to - 


‘the Sessions Court, and I must, therefore, reject 


the. application. 
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ABATEMENT OF APP EAL—Suit against several defendants—Relief sought 
as against cach defendant ascertained—Leath of some defendant s— 
Withdrawal of a prior suit for declaration, without leave to bring 
a fresh suit—Subsequent suit for consequential relief —Civil 
Procedure Code \V of 1908), Order 23, Rule 1 (3). Where in a 
suit for the recovery of a war bond or its value against several 
defendants, it being ascertained what was the sum received by 
each detendant out of the proceeds of the bond, which had been 
distributed, held that the plainti‘fs wozld still have a cause of 
action for that sum against each of them and the necessity: of 
obtaining a declaration of the plaintiffs’ title to the bond would be 
a ground for uniting all the surviving defendants in a single suit. 
Held, also, that on the death of some of the defendants, their legal 
representalives are not necessary parties to the suit, and that the 
suit does not abate as against the surviving defendants, though 
the representatives of the deceased defendants are not brought on 
the record, Where, in a prior suit the plaintiffs sued for a 
declaration of title to a war bond without any consequential relief, 
which suit was withdrawn without leave to bring a new suit, held, 
that Order 23, Rule 1 (3), barred a new suit brought for the 
consequential relief of recovery of the war bondoritsvalue. Per 
Pratt J.- ‘ The crucial matter of each suit is in reality the title of 
the plaintiffs to the winning ticket. If they failed to prove that 
litle, neither suit could succeed.” Jamna v. Sarjit, P.R. (1919) 
166; Ma Zan Nycin v. Maung Kyaw Zan, 1 Ran. 189; Raj 
Chunder Sen v, Ganga Das Seal, 31 Cal. 487 ; Sardari Lal v. Ram 
Lal, 1 Lahore 225 - ref. rred lo. Gopal Chandra Banerjcev.Purna 
Chandra Banerjee, 4 C.W.N.110 : Juggobunde Chatterjiv. Watson, 
7 Bourke’s Reports 162; Ma Ko v. Maung Ba Tun, U.B.R. 
(1897-01) 284; Rakhamabai v. Mahadeso Narayan, 42 Bom. 
155—distinguished. 


MaunG Mu AND OTHERs v. MAUNG KAN GYI AND OTHERS ... 618 


ACTS DONEIN PURSUANCE OF A CONSPIRACY ; Sce CRIMINAL PROCEDURE 
Cops, SECTION 235 ... Sy aa in Se 604 
ADMISSION BY THE EXECUTANT OF A DEED NEED NOT BE IN THE 
COURSE OF THE PROCEEDINGS BUT MAY BE ANTECEDENT TO THE 
INSTITUTION OF THE PROCEEDINGS : ane TRANSFER OF ee 
AcT, SECTION 123... Ae as sé 557 
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of injuring or opp:essing others by encouraging unrighteous svits, 
shouid be held contrary to public policy and not be enfo:ced, 
Where the plaintiff claimed an interestin animmoveable prop-ty 
and also claimed that a mortgage of the property alleged to ha:e 
been executed in favour of one of the defendants was void and the 
Court decided that the plaintiff himself had no claim to the 
property whether the same was subject to the mortgage or not, 
held,that the defendant in question must,in either case, be allowed 
his costs as against the plaii.tiff. Ram Coomar Coondoo v. Chunder 
Canio Mookerjee, L.R.41.A 23; Chunni Kuar v. Rup Singh, V1 
All, 57; Loke Inder Singh v. Rup Singh, 1) AU. 118 ; Hu.ain 
Baksh v. Rahmat Husain, 11 All. 128 3 Kaja Mohkam Singh v. 
Raja Rup Sangh, 15 All. 352; Raghunath v. Nil Kanth, 20 Cal. 
843—referred to. Achal Ram v. Kavim Husain Khan, 27 
All. 271; Bhagwat Dayal Singh” v. Debi Dayal Sahu, 35 Cal. 
42)—distin guished. 

U PE Gyiv. MAUNG TIIEIN SHIN AND ONE bus sxe 


CIVIL PROCEDURE CODE, SECTION 47 : See PRACTICE ny 
CIVIL PROCEDURE CODE, SECTION 98; See LIMITATION ACT, SEC- 


TIONS... Nes ‘is ae oes oe 
Civi, PROCEDURE CopE, ORVER 12, RULE 6 : See Usurious Loans 


CIVIL PROCEDURE CoDE, ORDER 21, RuLEs 90, 92 See PRACTICE 
Civit PROCEDURE CovE, ORDER 23, Rute 14; See ABATEMENT OF 


APPEAL a8 TS ses sae <0 
CONFESSION BY A PERSON UNDER ‘ Free DETENTION”, Sce 
APPROVER wae ua ass owe rae 


COsTs OF AN UNSUCESS FUL PARTY WHEN PAYALLE BY THE SUCCESS FUL 
PARTY ; See CHAMPEBRTOUS AGREEMENTS site 


COsTS WIIEN APPEAL DECIDED UN POINT OF LAW TAKEN ex suo motu 
BY THE Court ; Sec RANGOON RENT ACT, SECTION 10 


CRIMINAL PROCEDURE CODE, SECTIONS 200, 201: See PENAL CODE 
SECTION 174 a 18 wae 


CRimINAL PROCEDURE Cope (V oF 1893),sEcTION 235-- Offences 


committed in the’course of the same transaction—Acts done in pur- 


suance of a conspiracy--Interference on revi ionaga nt acjuitlal, 
Where a proposal for a boycott was made by the President of an 
Associalion and shortly afterwards the Secretary, and a meinber 
took jointaction to boycottthe pe:son against whem the resolu ion 
was directed, held, that the inference being thatthey were taking 
part in a conspiracy acts done in pursuance of such a Conspir.cy 
must be deemed to be part of the san e transaction, within the 
meaning of section 239, Code of Crimina{ Procedure. Held also, 


that the High Court does not ordinarily inte fere onrevision ev sa: 


motu to set aside an order of acquittal. Burindra Kumar Ghosh 
v King-Emperor, 38 Cal. 467 ; Khagendra Nath Choudhuri v. 
King-Emperor, 19 C.W.N.707—referred to. 


KING-EMPEROK v. MauNG AUNG GYAW AND TWo “0 


CRIMINAL PROCEDURE CODE, SECTIONS 435, 439, 530: See REFUSAL 
TO TRANSFER UNDER SECTION 528, CODE OF CRIMINAL PROCEDURE 


EQUITABLE MorTGAGE-—-De fositof title deeds. The plaintiff carried on 
jointly with A an oilemilling business of which he was the manag- 
ing partner. A having brought intothe p .rtnershipcertain oil- 


ili 


PAGE 


533 
618 
609 
565 


634 


549 


604 


632 


11 INDEX 


ADVANCES MADE BY A PRIOR MORTGAGEE AFIER A SURSEQUENT LEGAL 
MORTGAGE : Sce EQUITABLE MORTGAGE BY DEPOSIT OF TITLE 


DEEDS TO SECURE FURTHER ADVANCES ... oe ees 
.APPEAL FILED IN A COURT WITHOUT JURISDICTION : See LimiTATION 
Act, section 5... ane wee eee ke 


AP PROVER—Evidence of ,if uncorroboratcd—Indian Evidence Act (I of 
1872), section 133-confession by a person in police custody— 
Evidence Act, sections 26 and 27—‘‘ Free detention.’ Held, that 
there is no positive legal bar to taking an approver’s evidence asa 
basis ior a conviction, but unless some reliable corroboration on 
amaterial point were super-added to it, it would, in almost all 
cases, be wusaie toacceptit as conclusive. Meld, that as soon as 
an accused or suspected person comes into the hands of a police- 
cfficer, he is, in the absence of c!ear and unmistakeable evidence to 
thevontiary, no longer atliberty and is thereforein custody within 
the ineaning ol sections 26 and 27, Indian Evidence Act. Per 
May Oune, J. - ‘fi have come acress several cases in which 
police-officers have, after dctaining a person accused of an offence, 
put forward the plea that the latter was not in custody, because he 
had not yet been formally arrested) The object of this seems to 
be either to avoid the speration of section 26, Indian Evidence 
Act, or to shorten the period of lime between the arrest and the 
confession subsequently mide to a magistrate, or to postpone the 
necessily for applying for a remand order ; in one case which 
came under my notice the object was to put in as evidence a 
statement, ttken down in writing, which was inadmissible under 
section 162, Code of Criminal P-ocedure. This idva of “ free 
detenion ” is in my view, altogether mistaken, sometimes even 
hypocritical. It is an infringement of the spirit, while appearing 
toconform to the strict letter ofthe law. Fo Chiiv. King-En feror, 
6 L.B.R. 4—referred to. 


MavusG LAY AND SIX OTHERS v, KING-EMPEROR Lek 
AUTESTATION, PROOF oF: See TRANSFER OF PROPERTY ACT, 
SECTION 123 oa xe rr wes wes 


Burma ANtI-Boycott Act (BURMA Act V OF 19231, sECTION 7 (a)— 
The essentials of a religious ex-communication—Burden of 
establishing bona fides. Held, that to come under the provisions 
of seciion 7 (a) of the Anti-Bovcott Act, the ex-communication must 
be proclaimed in a sima or thein (a consecrated building) by a 
properly convened chapter of senior monks and the procedure laid 
down in the Vinaya mus! be strictly followed. Held also, that it 
heing necessary to prove that the ex-comniunication was for bond 
fide religious purposes, where a motive other than religious was 
also present, the burden of establishing good faith lies heavily on 
the proposer. 


U TILOKA AND ONE v. KING-EMPEROR re ees 


BurmMa Motor VFHICLEs Ruirs, 1915, Ruves 26 (3), 51 . See INDIAN 
Motor VEBICLEs ACT, SECTION 16 een san ids 


CHAMPERTOUS AGREEMENT—When such agriement avoided—Fublic 
policy—Costs of an unsuce, ssful party, when payrble by thesuccessjul 
opponent. While fair agreeme: tsfer the supply of funds tocany 
or litigation in consideration of having a share of the property, if 
recovered, should not be regarded as per se opposed to public 
‘policy, such agreements should, nevertheless, be carefully watched, 
and, if extortionate and unconscionable, or made not with the 
tond fide object of assisting, for areasonable recompenre,aclaim 
believed to be just, but for the purpose of gambling in litigation, Or 


PAGE 


637 


584 


609 


557 


629 


600 


INDEX 


mills on which he had previously created mortgage-debts, provi- 
sion was made in the articles of partnership for payment of the 
said debts out of A’s share in the partnership profits. A’s 
mortgagee having inthe eanwhile brought pressure upon A for 
payment, the plaintiff redeemed the oil-mills with moneys alleged 
to belong to aseparate money-lending business of his own which 
he carried on under the style of Heng Moh & Co. and thereafter 
sought to establish an equitable charge on the mills in his favour 
in respect of the payment made by him toredeem. Held, that, as 
manager-in chief of the partnership-firm the plaintiff was the 
person who would be in charge of the oil-mills’ title- deeds and 
also thates nospecific agreement to create a charge in his favour 


had been proved, the plaintiff's possession of the title-deeds did 
not entitle him to the claim. 


- HenG Mou & Co, v. Lim SAW YEAN AND OTHERS 


_ EQuitaBie MORTGAGE BY DEPOSIT OF TITLE DEEDS, TO" ‘SECURE FUTURE 


ADVANNES-Maximum amount to be secured not expresscd—Further 
advances made after a subsequent l-gal mortgage—Prioritics— 
Transfer of Property Act (IVof 1882), Sections 79, 80— Nutice. 
Where a deposit of title-deeds was madie to secure advances, 
without anv expression as to the maximum amvunt thereby 
secured, held that ifa mortgagee made advances to his mortgagor 
subsequent to aninterm :diate mortgage, he did not acqui:e priority 
over the intermedi::te mortgagee for the subseyuent advances thus 

made byhim, Held ilso, that where a mortgage’ was to secure 
further advances, any a advance when made after another mortgage 
was granted becomes a subsequent advance within the meaning 


of section 80, Transfer of Property Act. Obzter : For a mortgagee - 


taking a mortgage in a place where he knew that mortgages by 
deposit of tile deeds were legal and usual and not to as certain 
whether the title-deec's were already pledged was such abstention 
from an enquiry which he ought to have made or'such negligence 
as to infer notice in terms of section 3 of the Trensfer of Property 
Act. Hopkinson y. Rolf, 9 H.L.C. 514—referred to 


THE IMPERIAL Bank OF INDIAv. U Rat Gyaw THU AND COMPANY, 


EVIDENCE ACT, SECTIONS 26, 27 AND 33 ; ne APPROVER 


LIMITED .. 


wee see see 


EVIDENCE Act (1 oF 1872 , secTION 35—Extracts from Revenue Regis- 


FREE DETENTION ; See APPROVER ... 


ters No. 1 aud No. 5—Eniries in maps—Proof of Mort gage. Where 
land has ben in the possession of a party for a long time, held 
that extrac's {fom Revenue segisters No. 1 and No. 5 and the map 
showing the party in possession as mo-tgzgees and the claimant as 
mortgagor, though relevant under section 35 of the Evidence Act, 
are not sufficient in themselves to prove the mertgage. Mi Se 
Baw v. Mi Min Ya, 2 U.B.R. (1907-091 Evidence, 19—followed. 
Maung Hlaing v. Maung Chit Su, 1 Rin. 135—distin guished: 


Ko Po MAUNG AND ONE ¥v. MA MEIN GALE AND ONE 


ove 


vee ore eee 


INDIAN MoTOR-VEHIcLEs AcT (VIII oF 1914), sEcTION 16—Burma 


Motor-Vehicles Rules, 1915, Rules 26 (3) 51—Vicarious liability. 
Where the Actor the omission provided for in Rule 26 (3) or 41, of 
the Burma Motor-Vehicles, Rules, 1915, was th tof thed iverand 
not that of owner of the vehicle, held, that i in the absence in the 
rules of any special provisions thereto the doctrine of vicarious 
liability did notapply. Per ‘‘ May Oune, J.—Itmay not be out of- 
place to suggestthat insuch similar cases,it would be nothing 
more than reasonable or just in the firstinstanceto point out to a 
driver (whether owner orsevant) thattherequirements of the law 
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are nol being strictly coi plicd with. S':ould such a warning be 
disreg-rded, tie offender could not possibly con plain of being 
la assed and would have only himself to bla: e for not ti king 
the friendly :d ice given. JI irust tial magistr.tes will, so f:r 
xs lies in thei- power, discourage preseculions for every trivial 
offence under the Motor-Velticles Act :nd Rules, except when a 
previous w.rning has lcen ignored or whee public safety h: s 
in fact been endange‘ed.” Thorntoa v. Emperor, 38 Cal. 415 ; 
Baidya Nath Bose v. Emperor, 45 C21. 430—disting uhed. 
Manomen Evry v. KING-EMPEROR 


INTERFERENCE ON REV S.ON AGAINST ACQUITYTAL ; See CRIMINAL 
PROCEDURE CODE, SECTION 235 sist ae as 
JOINT PROPERTY, LIABILITY OF, ON A DECKEE AGAINST HUS” AND } 
See Loan TO HUSBAND cs ves i = 


LETTERS PATENT, CLAUSES 28 AND 36: Seze REFUSAL To TRANSFER 
UNDER SECTION 238, CODE OF CRIMINAL PROCEDURE oe 


LETTERS PATENT, CLAUSE 34; Sce Limitation ACT, SECTION 5 


LIMITATION AcT (EX OF 1908), section 5—.)ppeal filed in a Court 
without jurisdiction—Mistake in valuation by the counsel— 
Practice—Difference of opinion: on Division Bench regarding 
preliminary question of Limitatiou—Letters Patent, clause 34— 
Civil Procedure Code (V ot 1908), sectfo7 98. In order that th: 
provisions of section 5 of the Li: itation Act my be invoked in 
favour of an appell nt, it must ve fcund th:t the e’ror wis one 
that n.ight evsily have occurred even if re: soncbly due cvre and 
attention had been exercised by his advocate. Held, on the facis 
that in the present iaiter there was a nist: ke that cen only be 
accounted for by the fact that noca' ext: 1] was taken, that no con- 
sideration was given tothe question «s to the forum in which the 
appeal lay, and that {he ve: y cbvious necessity for-conside ing 
the value.of the lands the subject of this «ppe:1, for purposes of 
jurisdiction was entirely neglected, and thut eccovdingly there 
was no sufficient Ciuse for aimitting the appeal after due date, 
Semble : ‘the £.ct that the ristake has not been observed by 
other peopie nay be considezed in cxtenuation only in cases 
where thee is a real doubt as to the forum or the question of 
the proper fcrun:is for sone reason ciificuli to decide. Held, 
that clause 34 of the Letters Patent dees notin all cases over- 
ride the provision of secticn 98 of ihe Code of Civil Procecuve 
and tht where that secticn cau properly apply, it may be 
resorted to in spite of the provisions of clause 34. Held also, 
that when a prelis inary ques‘ion cf linitaticn is raisep and 
if the point is decided as a p eliminary point, the decision of 
the High Court, which has not heard the -ppeal onits merits 
is not a ‘Judgment ” within the meaning of clause 13 of the 
Lette:s Patent. Husaini Begam v. The Collectorof Mu:zaffarnager, 
1t All..176 ; Kari Bakish v. Daulat Ram, (1888) P.R. 183 ; Brij 
Indar Singh v. Kangshi Raw, 45 Cal. 94; Ma Mai Gale v, Tun 
Win, 8L.B.R. 566—referred to and folluwed. Raimgit Misser v. 
Ramada Singh, 27 C.\W.N. 117 ; Sheo Pal Singh v. Kripala, 30 I.C. 
211; Maung Sin v. Maung Po, 4 B.1.T, 224 ; Balwant Singh v. 
Gurmani Ram,5 All. 591 ; Savat Chander Bose v. Sarasvati Devi, 
34 Cal. 216; Ram Narain Joshi v. Parimeswar Narain Natha, 
30 Cal. 309; Brij Mohan Das v. Munnee Bibi, 19 All. 348— 
referred to. 


Tin Tin NYO AND OTHERS 7. MAUNG BA SAING AND ONE 
LIMITATION AcT, ARTICLE 166; See PRACTICE a ee 
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Loan TO THE Huspann—lW/fe not goiucd as a party to the suit by the 
creditor—Liability vf the joitt troperty, ou a decree against 
husband. Wheres lo nwast ken by the husb nd «lone but for 
the benefit of hi: sely and his wife and the suit w.s brought 
rfainst his, the wife no! being n-ace a partly to the suit, held, 
thet the cecree in the suit does not bind he~ share of the joint 
prope'ty. Ma Mev. Maung Gyi, 2 ULB.R. (1892-96) 45 ; Maung 
Po Tha v Meung Shan Gyi, 11 B.L.R. 278; Mu Sein v. 
Muthucurpan Chetty, 7 U SR. 135: Ma Nywu v. Miss Teixcira, 
10 L.B.R. 3-- referred te. : 

Saw Ha AuNG v. Ma Ma Nyo ean ais ae 555 


Maps, ENTRIES in : Sce EvipENcE Act, stcTion 35 sem, 3 ove 561 








MISTAKE IN VALUATION OF APPEAL : Sce LIMITATION ACT, sECTION'5 584 


Prenat Cope (Acr XLV For 1860), section 174—F..ilure to attend 
must be iateviio- al—Ural complaint —Criminal Procedure Code, 
sections 200 ard 20i- Sanction to prosecute need uct be express. 
Held, that to consti:ute an offence under section 174, Indian Penal 
Code, itis necessary that the omission to appear in answer to the 
summens musi be intenticn.il. eld also, that complaints need not 
be in writing. ffeld furt- er, that a sanction to prosecute under 
section 195, Criminal Proced ire Code, need not be express but may 
beimplied. Per May Ouns, T.-" Could tie petitioner hive done 
nore? J‘ docs not appear to be gen-really understood that an 
advocate is, ina serse, un oificer of t 1e Court, and itis his duty no 
less to the Bench th:n to his cli:nt to be ready when the ca: se in 
which he has been bri fed is called. It may happen that he is 
requived rt two differcnt pl ices al ths: same lime, iu which cise 
it is his d ty to make s italle arrargemei ts so that he may be 
represented. In the matter before me, itis clear that the petitioner 
did not iniend to discbey the susimons, b t, pleced as he was, he 
found hima unable to abandcn his client’s interests and 
theveforeirsir: cted Mr. Jeejezbhoy to represent the ci-cumst:.nces 
to the Magistrate.” Regiuey Ganubin Tatia Sclar, (1868) 3 Bom. 
H.C.R. (Cr.) 38—referred to. 


J. R. Das wv. KING-EMPEROR sais ee a 549 














Practice—Sccond appeal— pplication under section 47, Civil Proce- 
dure Code (¥ of 199*)—A pplication under Ordcr 2), Rules +0, 92— 
Suit‘to set aside a sale without attachment—Limitation Act 
TX f 1908), Article 1}66—S.:le wil bout attachnient, anirregularity 
Held that en olje.tion as to ‘he defect or absence of the necessary 
attacument of the preperty sold in exccution, involves as’ bstin- 
tial question is to the absence cf proyer notice to the judgmeni- 
debtor as to the properiy attached. and does not come within 
Order 21, Rule 90, but cores within the provisions of section 47 
of the Code of Civil Proceture. Held also, that corsequently, in 
such a case ihe party aggrieved h:s a right of second appeal. 
Held further, thai, the wrticle of the Fi:st Schedule of the 
Limitation Act ay plicable to an application to set aside asale 
on the ground of absence of a proper attachment is Article 166. 
Held also, that the afsenve of an attachirent, though an irregu- 
larity, does notren‘er the sale atsclutely void. Per LENTAIGNE, 
J.—‘‘ In the present case there was a previous attachment of a 
small poriion of the holding and of less than one-sixteenth of 
the area sold, end that altachment, which applied at first to nine 
acres and subsisted afier the removal of the attachment zs 
regards half of that area, should have put the judgment-debtor on 
her guard and made her watch the proceedings. She had notice 
of the proceedings to that extent and if she had been vigilant, 





INDEX 


that notice would have given her ample opportunity to protecther 
rights ’’ Sasirama.v. Meherban Khan, 13. CL.J 243; Shvodhyan 
aud others v. Bholonath and ofliers, 21 Al. 34:—referred to 
Sorabji Coovarji v. Kala Rag'tunath, 36 Bom, 156—distinguished. 
Kishory Mohun Roy v. Mohamed Mujaffer Fooscin, 18 Cal. 188 5 
Kurma Bewa v. Trasanna, 40 Cal 453 Satish Chaidra Kunungoce 
v. Nishi Chandra Dutta, 46 val. 975 ; Turck Nath Roy Chowd -ury 
v. Syuna Charan Chowdlrury, 36 1.C. 292; Tincouri Debya v. 
Shib Chandra Fal 21 Cal. 639. followed. 


Ma Pwa v. MANOMED TAMBI AND ONE “at esi 
PRIORITIES BETWEEN MORTGAGEES ; See ExviTaBLn MORTGAGE BY 
DEPOSIT OF TITLE DEEDS TO SECURE FUTUKE ADVANCES iv 


RANGOON RENT ACT, SECTION 10—Premiises required for the occupation. 
of a serv int of the liandlord—Costs, where uppeal s'ecidcd on a point 
of law trken ex suo motu by the Court. Reld, that the occupation 
by the landlo d’s servan’, who was to supervise the erection of 
another building next d> r was not occup tio: by the landlo d 
Limself or any nen ber of Lis fa. ily within the intention of 
se ticn {0 of the R. ngoon Rent Act. Where, asuitis dis: issed 
on apecint of Iw not reised by the defendant eitier in the Lower 
Court or the Ap, ellate Court but by the Appell n'—Vowt itself 
ex suo motu ond the grounds en which the plantiff had instituted 
the preceedings were insufficient ab initio, held, that each pariy 
should bear its own cests thoughout. 


M. J. Issacs v. KE. Y. MaMSA BROTIERS see bes 


REFUSAL TO TRANSFER UNDER SECTION °°8, Cone OF CrimiInaL PRoO- 
CEDURE (V OF 1&93)—Fowers of the High Court to ini rf-r in 
reviston—Crimial Procedure Code, sections 135, 439, *36—Littlers 
Patent, clauses 28 and 3s. Vhe Hizh Co ri's powe s «f revisien 
being, in exp‘ess te-'s, lin ifed not {house conferred by certain 
sections mentioned in se:tion 439 (section 526 being one :ftheim), 
and no power of tr ‘nsfer over and aliove that in se. tion 426 being 
confe-red by the Letters Patent, field, that an application to 
review the order of the District Magist ate dis .issing an 
application under sec'ion 528, Code cf Cri in 1 hrecedure. did 
nut lie. Ching Pir v. King-Emperor, 121.8 “b 154—vreferred to, 


ASHU wv Maunc Po KHA AND THREE wh “50 
RELIGIOUS EX-COMMUNICATION, I URDEN OF PROOF OF THE KONA FINES 
OF a: See BuRMA ANTI-BOYCOTT ACT, SECTION 7 {a) aes 
REVENUE REGIS? ERS Nos. 1 AND 5, EXTRACTS FROM ; See EVIDENCE. 
ACT, SECTION 35... ne pas oe eee 
REVIS'ONARY POWERS OF THE H!IGH Court: See REFCSAL TO TRANS FER 
UNDER SECTION 238, Cope OF CRIMINAL PROCEDURE Bee 
_ SANCTION UNDER SECTION 195, CRIMINAL PFOCEDURE CODE, NEED NOT 
BE EXPRESS: See PENAL CODE, SECTION 174 ae 
SALE WITHOUT ATTACHMENT, AN [RREGULARITY ; See PRACTICE... 
SECOND APPEAL: See PRACTICE ... wee aes rer 
SuIT TO SET ASIDE ASALE WITHOUT ATTACHE MENT, LIMITATION FOR : Sce 
PRACTICE des see = aes i 


TRANSFER OF PROPERTY AcT (IV OF 1882), secTION 123—Proof of 
attestation—Admission ly the evecutant. Where one of the 
attesting witnesses to a deed of gift denies that he had attcsted iis 
execution, /eld, that if frcm other evidence the Court is satisfied 
{hat he had in fact so attested it, his signature on the deed is a 


533 


637 


634 


632 
629 
565 
632 


549 
533 
533 


533 


Vili INDEX 
PAGE 


sufficient compliance with the reyuiremenis of section 123 of the 
Transfer of Prope-ty Act. Held further, that where the executant 
of an instrun.ent adi its its execution, itis not necessary to‘:prove 
due attestation of the same. Held, moreover, that such an admis- 
sion need nct have been made in the course of the proceedings but 
may be antecedent to the institution of the priuceedings S.V.S.T, 
Chetty v. Po Mya, 12 L.B.V 20! 3 Dinamoyee Vebi v. Bon Achari 
Kapur, 7 C.W.N. 160 5 Govind Bhikaji v. Bhan Gopal, 40 Bom. 
384 ; C.M.R.M.A.K. Perianan Chetty v. Maung Ga Thaw and 
another, 9 L.B.R. 159; Jogendra Nath v. Nitai « hurn,7 C.WWN. 
384—referred to. Latish Chandra Mitr. v. Jogendianath 
Mahalalanbis, 44 Cal. 345 ; Nageshwar Prasad v, Bachu Singh, 4 
PatnaL.J. 511; Mussamat Hira Bibi v.Ramdhan Lal, 6 Patna LJ. 
465—followed. Woodroffe & Ammer Ali, Law of Evidence— 
referred to. 


AUNG RH1v. MA AUNG KrWa PRU AND ONE... Bi 557 


Usurrous Loans Act (X OF J918)~ Applicability where judgment 
given on ady.ission on pleadings — Ci tl Pro: edure Code, Order XII, 
Rule 6, Held, that the provisions cf the Usuriows Loans Act may 
be applied even in favour of the defendent who confesses 
judgment, Semlle: Even if the plaintiff xpplied for immediate 
judgment under Order XII, Rute 6 of the Civil Procedure Corle, 
the Court may in ils discretion apply the provisions of the. 
Usurious Loans Act. | 


S.P.R.M. Firm v. Maunc Po Kya AND OTHERS ... oar 580 
VicARIOUS LIABILITY : Sce INDIAN Motor VEHICLES ACT, SECTION [6 ... 600 


WITHDRAWAL OF A PRIOR SUIT FOR DECLARATION WITHOUT LEAVE TO 
BRING A FRESH sUIT BARS A FRESH SUIT FOR CONSEQUENTIAL 
RELIEF ; See ABATEMENT OF APPEAL we = as 618 


VoL. 1] RANGOON SERIES. 


APPELLATE CIVIL. 


Before Mr. Justice Lentaigne. 


MA PWA 
v. 
- MAHOMED-TAMBI ann one.* 


Practice—Second appeal—A pplication under section 47, Civil Procedure Code (y 
of 1908)—A pplication under Order 21, rules 90, 92—Suit to set aside sale 
without attachment —Limit ation Act (1X of 1908), article 166—Sale witit- 
out attachment, an irregularity. 


Held, that an objection as to the defect or sbnenes ofthe necessary 

. attachment of the property sold in execution, involves a susbtantial question 

as to the absence of proper notice to the judgment-debtor as to the property 

attached,and does not come within Orderr-21, rule 90 but comes within the 
provisions of section 47 of the Code of Civil Procedure. 


Held also, that, consequently, in such a case the party aggrieved has a 
tight of second appeal. 


Held further, that the article of the First Shedule of the Limitation 
Act applicable to an application to set aside a sale on the ground of 
absence of a proper attachmentis article 166. 


Held also, that the absence of an attachment, sai an irregularity, 
‘does not render the sale absolutely void. 


Per LENTAIGNE, J.—‘‘In the present case there was a previous attach- 
ment of a small portion of the holding and of lessthan one-sixteenth of 
the area sold, and that attachment, which applied at first to nine acres 
and subsisted agter the removal of the attchment as regards half of that 
area, shouid have put the judgment-debtor on her guard and made her 
watch the proceedings. She had notice of the proceedings to thai extent 
andifshe had been vigilant, that notice would have given her ample 
opportunity to protect her rights.” 


Sosirama v. Meherban Khan, 13 C.L.]. 243; Siveodhyan and others v. 
Bholonati and others, 21 All. 311—vreferred to. 


Sorabji Coovarjiv. Kala Raghunath, 36 Bom. 156—distinguished. 


Kishory Moium Roy v. Mohamed 'Mujaffer Hoosein, 18 Cal. 188 ; 
Kurma Bewa v. Prasanna, 40 Cal. 45; Satish Chandra Kanungoe. v. 
Nishi Chandra Dutta, 46 Cal. 975; Tavak Nath Roy Chowdhury v. Syana 
Charan Chowdhury, 36 1.C. 292; :Tincouri Debya v. Shib Chandra Pal, 21 
Cal. 639—followed. 
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The following were boule by the High Court to be 
the facts in the case :— 

One Kataru Saib, since deceased, whose estate 
was represented in this appeal by the respondents, 
obtained a decree in the Township Court, Pegu, 
against the appellant, Ma Pwa and her son, and 
in execution of that decree attached 9°26 acres of 
first-class land out of a holding said to contain. 
32°21 acres of which the remainder, 22°95, was: 
described as second-class land and was expressly 
excluded from such attachment. An application was. 
filed for removal of attachment by one U Shwe. Mya 
and an order was passed removing the attachment on 
half of the land and directing that it should continue 
on the other half. Properly construed, that order 
continued the attachment on 4°63 acres only The 


_decree-holder then applied for sale of half the entire 


holding in which such land was included and. 
described ‘the half of the holding so sought to be 
sold as ‘97 of an-acre first-class and 15°52 acres: 
second-class, making 16°94 acres in all, and he 
valued the land at Rs. 320. This procedure was: 
obviously wrong becduse only 4°36 acres of first- 
class land was under attachment, and the new 
application apparently covered only ‘97 of an acre out 
of that area unless possibly the rest of the 4°63 had. 
been erroneously described as first-class. Under the 
Code there should have been a fresh attachment of the 
larger area prior to the sale. The mistake, however, | 
escaped the attention of the Court and the land was ~ 
sold on the 2nd November 1918 and apparently 
realised Rs. 200, being bought in by the decree-holder: 
who had Obtained the necessary leave to bid. 

The appellant judgment-debtor applied on the 
29th November 1918 within time to set aside the 
sale on payment of money and was then presumably 
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ignorant of her right to get the sale set aside for the 


above defects. An arrangement was. come to that 
the salé would be set aside if she paid the decretal 
amount with interest at 5 percent, time to deposit 
being allowed till 9th December. She is said to have 
_ deposited the money on the 9th December, but it 
was not entered as paid in the Diary of the Court 
record until the following day and subsequendly it 
was. held by the Township Court of Pegu that she 
had desposited the money late and that the Court had 
no jurisdiction to set aside the sale. This order was 


passed on 4th March 1919, and on the 21st May. 


1919 the judgment-creditor was given possession as: 
auction-purchaser. , On 28th May 1919 the appellant 
-applied for review of the order and her application 
was dismissed as belated. She did not appeal against 
these orders but negligently allowed the time for 
appeal to expire, and then. applied to the late 


Chief Court of Lower Burma on revision and that - 


Court held that it had no jurisdiction to entertain 
the revision on matters andrelief which should have 
been raised and sought on appeal. Up to this. 
judgment, the appellant had raised no objection as 
regards the absence of a proper attachment. 

Then the appellant filed a suit on the 30th 
August 1920 in the Township Court raising this 
question and claiming a decree setting aside the sale 
and on the 20th September 1920 such suit was 
dismissed. The Township Judge appeared to have 


taken the view. that the claim came within the~ 


provisions of section 47, Civil Procedure Code, 
and was barred thereunder though he did not say so 
expressly but he held that there. was no cause of 
action. The order dismissing the suit indicated that 
the plaintiff's pleader was applying to amend the plaint 
but such application was rejected. The nature of the 
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application was not stated but presumably it was one 
to alter the suit to one alleging fraud, as the period 
of limitation of one year for a suit to.set aside the 
sale had exepird when this suit was filed, whilst 
article 95 of the Indian Limitation Act provides for 
the longer period of three years in the case of a suit 
to obtain relief on the ground of fraud. - 

On the 13th October 1920 the appellant filed in 
the Township Court an application which gave rise 


ito the proceedings resulting in the present second 


appeal. In this petition she pleaded the defect as to 
the absence of any proper attachment for more than 
‘97 of an acre out of the 16°52 acres sold at the 
execution-sale and she stated that the property was 
worth Rs. 1, 000 and was sold for Rs. 200 and that 
through fraud the judgment-creditor bad become the. 
purchaser of her property and she had thereby lost 
Rs. 800. She also pleaded that. the sale was void 

under the Civil Procedure Code and that there was 
material irregularity in the publishing and conducting: 
the sale. Finally, she alleged that she first became 
aware of the sale of the said 15°75 acres on the 

18th April 1920. This was obviously an incorrect or 
inaccurate statement, because she must have known 


‘what land she had been dispossessed of in May 1919, 
‘but at the same time it is probable that she was 


labouring under some mistake as to the area, because 
the plaint in the 1920 suit purported to be for 6°50 
acres only. The question of knowledge however was 
unimportant, as she did not plead or allege that she 
had been kept in ignorance by the fraud of the 
decree-holder. Obviously, if such a plea had been 


made, the incorrectness and insufficiency of it: woula 
‘have been apparent on the facts of the case. 


The Township Court, on the 9th December 1920, 
allowed the application and set aside the execution- 
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sale, holding that the application was one under 
section 47 of the Civil Procedure Code and that article 
181, and not article 166, of the Indian Limitation Act, 
1908, applied. This order also held that the sale was 
void ab initio and that no proof of injury was required, 

On appeal the District Court set aside the order 
of the Township Court and held that section 47 of the 
Civil Procedure Code did: not apply, because the 
property had been sold, and that: the proper remedy 
of the judgment-debtor should be ina separate suit. 

Thereupon the present second appeal was filed. 

Mya Bu—for the Appellant. 

Iyer—for the First Respondent. 

Banerji—for the Second Respondent. 


LENTAIGNE, J.—The first question which I have 
to decide is whether there is a right of second appeal. 
If the case is one under Order 21, rules 90 and 92, 
there is no right of second appeal ; whilst there would 
be such a right if the case comes under section 47, 
In so, far the petition filed by the judgment-debtor 
contained an- allegation that there were materia] 
irregularities in the publishing and conducting the sale, 
the application must be treated as being in part an 
application under Order 21, rule 90. Such irregularities, 
however, were not specified, and the real ground of 
attack was based on the absence of any attachment of 
the greater portion of the area. In the case of 
Sheodhyan and others v. Bholonath and others (1) a 
Bench of the High Court at Allahabad held that the 
object of an attachment is to bring the property under 
the control of the Court with a view to prevent the judg- 
ment-debtor from alienating it and there by preventing 
the sale of such property in execution of the decree, that 
the publication of the attachment is thus a step 


(1) (1897) 21 All, 311. 
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iad leading up to the publication of the sale, the actual 
Ma Pwa proclamation of the sale being a notice to the public 
Manousn that the sale is to take place ona particular day and 
TAMBI that, consequently, the absence of an attachment may 
LeNTaIGNE, be a material irregularity in the publishing of the sale. 
I notice, however, that other. High Courts have 
hesitated to take the same view which appears to be an 
extension of the application of rule 90 to the more 
remote preceding conditions, Assuming, however, 
-that the reasoning of that decision is correct as far 
as it goes, it does not cover every aspect of the 
question because an attachment and the application: 
therefor is also the prescribed procedure for giving 
the judgment-debtor formal nctice as to what property 
is being brought under the jurisdiction of the Court 
executing the decree. In Kurma Bewav. Prasanna (2) 
the High Court at Calcutta held that section 47 of 
the Code of Civil Procedure is the section applicable 
where the sale is sought to be set aside on the 
ground of the failure to give notice to the judgment- 
debtor.- A defective notice specifying the wrong 
property or wrong portion of 2 property, such as we : 
find in this case, may be so misleading as to amount 
{o an absence. of notice. I therefore hold that the . 
objection as to the defect or absence of the necessary 
attachment-in this case involves a substantial question 
‘as to the absence of proper notice to the judgment- 
debtor as to the property attached, which does. not: 
come within Order 21, rile 90, but which does come: 
within the. provisions of section 47 of the Code of 
Civil Procedure, and that consequently there-is a 

right of .second appeal in this case. 

_-The. next question is the article of the First 
Schedule of the Indian Limitation, ‘Act,. 1908, 
applicable tothe case. There were various decisions 

(2) (1913) 40 Cal. 45. 
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under the previous Indian Limitation Act, 1877, to 
the effect that the articles 166 and 172 of that Act 
{corresponding to article 166 of the Act of 1908) 
did not apply to an application to set aside an execution 
sale filed under section 244 of the Code of Civil 
Procedure, 1832 (which corresponds to section 47 of 
the Code of 1908); and that the proper article 
applicable to such an application was the article 178 
of that Act -(corresponding to article 181 of the 


Indian Limitation Act, 1908) which prescribes a 


period of three years as the period of limitation ter 
applications for which no period is provided elsewhere 
in that schedule of the Act or by the Code of Civil 
Procedure, section 230: (see section 48 of the Code of 
1908). The Indian Limitation Act, 1908, however, 
effected certain very important alterations in the 


wording of the article 166 which was substituted for 


articles 166 and 172 of the previous Act. 
Articles 166 and 172 of the Act of 1877 were 


worded as follows :— 


eee baie Period of || Time from which 
Description of application. limitation. | period begins to run. 





{: 

‘166. To set aside a sale in execution of | Thirty days | The date of the sale. 
a decree, on the ground of irregularity - 
in publishing or eonducting the sale. af : 

172. By a purchaser at an execution sale ey Mays: | The date of the sale. 
to set aside the sale onthe grovnd r 
that the person whose interest in the 
property pur ported to be sold hud no 
saleable interest therein. 


I have italicized certain words in the above articles 
for the purpose of emphasising the point that such 
articles. were very limited in their operation, and that 
consequently the Courts were justified in holding that 
such articles did not apply to many applications filed 


under section 244 of the Code of 1882 to set aside 


539° 
1923 
Ma Pwa 
Uv. 
MAHOMED 


TAMBI. 


LENTAIGNE, 


540 


1923 
Ma Pwa 
ue 
MAHOMED 
TAMBI. 


LENTAIGNE, 


INDIAN LAW REPORTS. [ Vox. I 


execution sales. The corresponding article 166 of 
the Act of 1908 is as follows :— 


Period of | Time from which 


Deseziption of application. limitation. | period begins to run 





166, Under the same Code to set aside | Thirty days | The date of the sale, 
a sale in execution of a decree. : 


I am of opinion that the Legislature in making 
this alteration of the wording of these articles had very 
materially widened the operation of article 166 of the 
Act of 1908, and that article 166, when couched in 
such wide terms, must be given its plain meaning 


‘and applied to applications like the one now befcre 


me filed under the Code of Civil Procedure to set 
aside a sale made in execution of a decree, irrespective 
of the specific section or order and rule of that Code 
applicable to such application. This modification of 
the law appears to have escaped the attention of 
various Courts in certain decisions published in some 
unofficial reports cited before me, andas I am not 
bound to consider any unofficial report of a decision 
it is unnecessary for me to discuss such decisions. 
I find, however, that the High Court at Calcutta.in 
1919 has taken the same view as I ‘do of the operation 
of article 166 in Satish Chandra Kanungoe v. Nishi 
Chandra Dutta (3) ; and certain unofficial reports also 
indicate that the High Courts of Bombay, Patna and 
Madras have adopted the same construction which 
I regard as the plain meaning of the article. 

For the above reasons I am bound to hoid that 
article 166 of the Indian Limitation Act, 1908, applied 
to the application in question, and that as the appli- 
cation was not filed within pee days after the sale» 
iti is barred by limitation. 

(3) (1919) 46 Cal. 975. 
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On behalf of the appellant great stress was laid 
on a passage in Mr. D. F. Mulla’s recent edition of 
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the Code of Civil Procedure to the effect that an MaHoMED 


execution-sale held without a previous attachment is 
void and a nullity; and as a: finding of law to tha 
effect might open out new avenues for attacking the 
sale and raise the question whether there would be 
any necessity to formally set such sale aside, I have 
endeavoured to ascertain if there is any force in 
the argument. The decision quoted as the basis of 
the passage is Sorabji Coovarji v. Kala Raghunath (+). 
‘That decision, however, when closely examined, is really 
a decision on the point which I have discussed above, 
whether a second appeal lies by reason of the case 
coming under the provisions of section 47 and not 
under Order 21, rule 90. Though the advocate for 
the appellant in that case used the words “void” 
and “ nullity ” in his address to the Court, the judgment 
is much more guarded and when setting the sale 
aside, does not go in to the question whether the 
absence of the attachment constitutes an absolute 


defect of jurisdiction or is merely a material irregularity. _ 


The Court had power in that case to set the sale 
aside on the ground of material irregularity and was 
right in doing so. I have failed to find any authority 
which would justify me in holding that the absence 
of an attachment would justify a finding that the 
execution sale was void ab initio and a nullity, but 
I. have found authorities to the contrary. In Kishory 
Mohun Roy v. Mohamed Mujaffer Hoosein (5) the 
Calcutta Court held that it could see no sufficient 
reason why the absence of an attachment should render 
a sale void after it had been duly confirmed and a 
sale certificate granted to the purchaser. In Tincouré 
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Debya v. Shib Chandra Pal (6) the same point was 
similarly decfded but in this case in respect of a 
sale held without an attachment under a mortgage 


-decree. In Sheodhyan v. Bholonath (1) the High 


Court at Allahabad held that the absence of an 
attachment was merely a material irregularity in the 
publishing and conducting of the sale. In 1911 a 
Bench of the Calcutta High Court held in Sasirama v. 
Meherban Khan (7) that the absence: of an attachment 
does not vitiate the sale unless the objection is taken 
before the-sale has taken place and as the objection 
in that case had been before the sale, the sale was 
set aside. In 1916 the Calcutta High Court again 
considered the question in Tarak Nath Roy 
Chowdhury v. Syama Charan Chowdhury (8) and 
appear to have come to the same conclusion that the 
absence of an attachment though an_ irregularity, 


‘does not render the sale absolutely void. in the 


present case there was a previous attachment of 
‘small portion of the holding and of less than one- 
sixteenth of the area sold, and that attachment, which 
applied at first to 9 acres and ‘subsisted after the 
removal of attachment as regards half of that area, should 


‘have put the judgment-debtor on her guard and made 


her watch the. proceedings. She had notice of the 
‘proceedings to that extent and if she had been vigilant, 
‘that notice would have given her ample opportunity 
to protect her rights. For the above reasons it is 
clear that the contention that the sale is a nullity is 
not supported by authority, and the defective attach- 
ment cannot justify me in granting her relief at this 
date stage of the proceedings. 

An objection wasalso taken on behalf of the respond- 
ent to'the effect that appellant is-now estopped from 


(6) (1894) 21 Cal, 639. - (7) 13 C.L,J. 243. 
(8) 39 1.C: 292 at 265. : 
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claiming the relief prayed for by reason of the 
provisions of sub-rule (2) of rule 89° of. Order 21. 
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There is possibly some force in this objection, especially aban 


as the arrangement to pay the money into Court was 


TAMBI, 


a consent one and permitted the appellant to pay i 


the money into Court after the thirty days, but it is — 
unnecessary to discuss the point. Itisno doubt probable 


that if the judgment-debtor had appealed against the 
finding that she had paid the money‘into Court too 
late, she might have succeeded in such appeal. Her 
present misfortune is due to the fact that she was 

grossly negligent in not looking after her interests and 
in omitting to appeal against that order in the previous 
proceedings when. there was still time to appeal 
and when there was no provision of limitation barring 
‘her right to relief. The Court is however now bound 
to administer the statutory law of limitation, as she 
has allowed the period to elapse ; and her appeal must 


be dismissed, as this later proceeding is also. barred 


‘by limitation. 

As regards the question of costs, it is unfortunate 
that the appellant should have had her suit dismissed 
‘by the Township Court because the Judge regarded 
the suit as one governed by section.47 of the Code. 
The Court had an alternative power conferred by 
sub-section (2) of section 47, and could more properly 
have directed that the suit. be treated as an applica- 
tion under that section. I.cannot set aside the order 
as to costs made in that suit against the appellant, 
but as the proceeding now under appeal wasa repetition 
of that suit in the form of an application which 
could have been decided in the previous suit, I am 
of opinion that I should set aside the order of the 
Lower Appellant Court directing her to pay the costs of 
the application in the Township Court.as she should not 
be compelled to pay double costs. Likewise, the Judge 
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of the Lower Appellate Court was wrong in refusing to. 
decide the case on the merits because he though that the 
application should have been in the form of a separate. 
suit. Section 47 would have permitted the Judge 
to treat the application as a suit and to call upon the 
applicant to pay the necessary court-fee for that 
purpose, if he considered that the questions involved 
were questions which should be decided in a separate 
suit. If the appellant had established.a case of fraud, 
this question might have assumed more importance, 
but in either aspect of the question the appellant was 
entitled under section 47 of the Code to have the 


‘case decided in the proceeding instituted under that 


section. As the ‘Lower Appellate Court erroneously 
refused to give the appellant a decision on the merits,. 
I do not think that she should be compelled to pay 
costs for that infructuous proceeding. . 

For the above reasons I-think that the fair. balance 
will be attained by directing that each party should 
bear his or her own costs in the present proceeding. 
in both the Lower Courts and that respondents should | 
be allowed only costs of this second appeaj. I 
therefore dismiss the appeal on the merits except as. 
to costs, and I set aside so much of the decree of the 
Lower Appellate Court as awards costs to respondents” 
representatives of the decree-holder and auction- 
purchaser. The respondents shall have their costs in 
this Court only. Advocate’s fee two gold mohurs. 
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PRIVY COUNCIL 
HENG MOH & CO. 


0. 


LIM SAW YEAN AND OTHERS, 


(On Appeal from the late Chief Court of!Lower Burma.) 


Equitable mortgage—De posit of title deeds. 


The plaintiff carried on jointly with A an oil-milling business of which he 
was the managing partner. A having brought into the partnership certain oil. 
inills on which he had previously created mortgage-debts; provision was made 
in te articles of partnership for payment of the said debts out of A’s share in 


the partnership profits. A’s mortgagee having in the meanwhlie brought . 


pressure upon A for payment, the plaintiff redeemed the oil-2 ills with moneys 
alleged to belong to a separate money-lending business of his own which he 
carried on under the style of Heng Moh & Co., and thereafter, sought -to 
establish an equitable charge on the mills in his favour in respect of the 
‘payment made by him to redeem. 


Held, that, as manager-in-Chief of tne partnership-firm, the plaintiff was 
the person Who would be in charge of the oil-mills’ title-deeds and also that 
as no specific agreement to create a charge in his favour had been Proved, 
the plaintiff’s possession of the title-deeds did not entitle him to the claim. 


The very simple facts in this case are set out in 
the judgment reported below. The plaintiff in- his 
capacity as the sole proprietor of a money-lending 
business had filed a suit in the District Court of 
Insein against one. Chwa Chwee Gee who had been 
hts partner in a separate oil-milling business. and 
claimed an equitable charge to the extent of 
Rs. 49,583-5-4 on the partnership oil-mills. During 
the pendency of the suit Chwa Chwee Gee having 
died, his legal representatives were substituted in his 
place. In the Trial Court the plaintiff obtained the 
decree prayed for, which, however, on appeal by the 
legal representatives was reversed by a Bench of the 
late Chief Court of Lower Burma (Robinson, C.],, 
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and Macgregor, J.) The plaintiff then appealed to 
the Judicial Committee of the Privy Council. 

A. M. Dunne, K.C., with Gerald Sanders,—for the 
Appellant. 

‘Leslie De Gruyther, K.C., with K. Brown,—for the 
Respondents. ae . 

The judgment of their Lordships was delivered by— 

Viscount HaLDANE.—Their Lordships are in a 
position to deal with this appeal at once. 

The question is a short one. It is whether an 
equitable charge was created in favour of the appel- 
lant firm by deposit of certain title-deéds to secure a 
sum of Rs, 25,000, with interest. The Court of First. 
Instance decided that such a charge was constituted. 
The Court of Appeal has reversed the decision. 

The Appellant was a money-lender and bankerand he 
also carried on business, under another firm name, as. . 
a merchant. His merchant firm entered into partner- 
ship with one Chwa Chwee Gee, who is now dead 
but who is represented among the respondents. It 
was a business for the making and sale of oil. It is 
not necessary to go into the history of that. business. 
It is enough to say that there was an existing mort- 
gage on one of its mills for Rs. 25,000 ; the mortgagee . 
was pressing for the money and Chwa Chwee Gee, — 
who was the other active partner in the oil firm, 
beside the appellant, went to the appellant ‘and- 
asked him to raise the Rs. 25,000 which was necessary 
to meet the mortgagee’s claim. Under Article 9 of 
the articles of partnership between the appellant and 
Chwa Chwee Gee and the other persons in the firm, 
it was-provided that the mortgages to which the mills. 
were subject should be paid off out of the share of 
profits of Chwa Chwee Gee. The reason for that was. 
that Chwa Chwee Gee and another partner had brought - 
the mills into the partnership subject to these 
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mortgages, while the appeliant, who had nothing todo 
with the mills, had brought in Rs. 60,000 of capital ; 


and it was only right that the mills should be cleared’ 


so as to put the appellant on the same footing as 
Chwa Chwee Gee and the other partner. The articles 
of partnership provided, as has-been said, that ihe 
profits of Chwa Chwee Gee were to go to pay off these 
mortgages. When Chwa Chwee Gee went to him tie 
appellant sent his clerk to the office of the original 
mortgagee’s lawyer, where the clerk paid off the. 


mortgage and brought back the deeds and handed. 


them over to the appellant. Now it is not suggested 
that on that occasion, when Chwa Chwee Gee was. 
present there was any verbal agreement come to. 
about the. mortgage. The clerk says that what was 
done was done the day before and the question, is. 
whether this is true. 

The Court of Appeal, differing from the learned 
Judge, has said this in its judgment, at page 68 of the 
record :-~ 2 

“Having regard, therefore, to the evidence, oral. 
and documentary, and to the undoubted facts of the 
case and the conduct of the parties, I am of opinion. 
that plaintiff has entirely failed to prove that. defend- 
ants mortgaged the property in suit to him as 
alleged.” 

The view taken was that this was a mere partner- 
ship transaction, an advance from one partner to 
another to be paid off, like other advances already 
existing, out of profits and there was a very good. 
prospect of profits ; indeed, it is suggested that enough 
profits had. come in to pay off everything. Whether 
that was so or not, it was a transaction which might 
very well have been entered into having regard to. 
the state of the business and to clause 9 of the 
articles of partnership. 
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_ The Court of Appeal negatives the alternative view 


-Hene Mon that this was a transaction of mortgage independently 
ba Sew - between the appellant and Chwa Chwee Gee, and they 


. YEAN. 


proceed on various grounds. One of these is an 
important admission, which it has been contended 
was a mistake, but still stands, made by the appellant 
in cross-examination. He said-he was manager of 
the firm in which he and Chwa Chwee,Gee were 
partners, and that as such manager-in-chief ‘he ‘ took 


charge of all books and papers as such, ” that is, as 


manager of the partnership firm, “I took charge of 
title-deeds from Ramen Chetty,” that is the original. 
mortgagee, “‘ when the mill was redeemed. The title- 
deeds came to me because I lent the money as Heng 
Moh’s.” That may or may not be so, but be said it 
was in the capacity of manager-in-chief of the partner- 
ship firm that he took charge of the deeds, and this 
is borne out by the documents, which show that the 
debt is one which is treated as a debit of Chwa 
Chwee Gee in the partnership accounts, both as 
regards the capital of Rs. 25,000 and also as regards 
the interest. 

Then there is another very significant fact, and 
that is that in the appellant’s own books, the books 
of his own business, which he, a shrewd man _ of 
business, as the Court of Appeal said, carried on as 
money-lender or banker, there is not any entry of a 
transaction by way of mortgage, equitable or other- 
wise. What is found there fully supports the view 
that their Lordships take of the transaction, in regard 
to which they are in agreement with the Court of . 
Appeal. 

Under these circumstances their Lordships conceive 
that the judgment of the Court of Appeal was right 
and they will humbly advise His Majesty that the 
appeal should be dismissed with costs. 
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’ There was a petition by the respondents to bring 
further proceedings on the record. Their: Lordships 
have not found it necessary to. refer to- those 
proceedings and the petition will be formally dis- 
missed and the respondents must pay their own costs 
of it. , aah 

Solicitors for Appellant —Messrs. Bramall and White. 
Solicitors for Respondents—Messrs. Sanderson, Ort 
and Digmans. : 


APPELLATE CRIMINAL. 
Before Mr. Justice May Oung. 


J. R. DAS 
; v. ; 
KING-EMPEROR.* 


Penal Code (Act XLV of 1860), section 174—Failure to attend must be inten- 
tional—Oral complaint —Criminal Procedure Code, sections 200 and 201— _ 
Sanction to prosecute need not be express. 

Held, that to constitute an offence under section 174, Indian Penal Code, 
itis necessary that the omission to appear in answer to the summons must be 
Intentional. 


Held also, that complaints need not be in writing. 

Held further, that a sanction to prosecute under section 195, Criminay 
Procedure Code, need not be express but may be implied, 

Per May Oune, J.—‘‘ Could the petitioner -have done mere? It does 
not appear to be generally understood that an advocate is, in a sense, an 
officer of the Couri, and it is his duty no less to the Bench than to hig 
Client to be ready when the cause in which he has been briefed is called, 
It may happen that he is required at two different places at the same 
time, in which case it is his duty to make suitable arrangements so that 
he may be represented. In the matter before me, itis clear that the petitioner 
did not intend to disobey the summons but, placed as he was, he found 
himseif unable to abandon his client’s interests and therefore instructed 
Mr. Jejeebhoy to represent the circumstances to the Magistrate,” 

Regina v. Ganu bin Tatia Selar, (1868) 3 Bom. .H.C.R. (Cr.) 38— 
referred to, 








* Criminal Revision No. 2318 of 1923 being a Review from the Order 
of the Western Subdivisional Magistrate, Rangoon, dated the 19th 
April 1923, in Criminal Summary Trial No. 833 of 1923. 
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The facts found by the High Court were the 
following :-— 

The petitioner, a barrister and an advocate of the 
High Court, was convicted by the Western Subdivi-. 
sional Magistrate of Rangoon of an offence under section 
174, Indian Penal Code, and sentenced to pay a fine 
of Rs. 5 or to suffer two days’ simple imprisonment, 

On the 23rd March 1923, the same Magistrate 
had ordered the issue of a summons to the petitioner 
to appear on the 12th April and answer a charge 
under the Burma Motor-Vehicles Act. The summons 


‘was not served’ till 5 p.m. on the 11th April, the 


next morning. Mr. Jeejeebhoy, another barrister, 


‘appeared before the Magistrate on the petitioner’s behalf - 


and stated that the petitioner was appearing as Counsel 
in a case before the High Court and that therefore 
he was unable to attend. The learned Magistrate 
noted that the explanation was unsatisfactory, but did 
not, apparently, refuse an adjournment. The order _ 
was simply “‘ Fix for 19th April 1923.” 

On the 19th, the petitioner duly appeared, and 
after the motor case had been disposed of, was called 
upon to answer another charge, namely, that of dis- 
obeying the summons to attend on the 12th. The 
record shows that, on the same date (i.e. the 19th) 
Sergeant Matcher, who was the prosecuting officer in 
motor cases, complained to the Magistrate of the peti- 
tioner’s non-appearance at the previous hearing and was 
examined on oath. This-was done apparently before 
the petitioner’s appearance but no process was issued, 
presumably because he was.expected to attend in the 
other case. 

In’ reply to the additional charge, the petitioner 
stated that he understood the motor case had been 
postponed on the 12th as he had sent, an advocate 


_to ask for an adjournment.. He therefore pleaded 


Vou. I] RANGOON SERIES, 


“not guilty.” Sergeant Matcher was then examined 
asa witness. In passing sentence, the learned Magis- 
trate said: “Accused failed to appear on 12th 
‘because, he states, he was engaged in the High Court 
arguing in a case. Therefore he was justified, he 
thinks, in disobeying the summons which was duly 
delivered and signed. If such a procedure is adopted, 
any accused person may plead stress of private 
affairs and decline to come to Court. This is a 
deliberate case where. the authority of court has been 
flouted. ” 

Sir Robert Giles—for the Petitioner, 

The Proceedings were irregular. There was no 
complaint. The page in the record headed complaint, 
purports to be the examination on oath of Sergeant 
Matcher, the “ complainant.”” The complainant must be 
examined on oath and the same document cannot be 
both the complaint and the examination on oath of the 


complaint. No diary was opened when his complaint: 


was made, no entry was made when the examination 
of the complainant took place. The diary opens when 
the accused is called on to plead. The Magistrate 
virtuaily took congnizance under section 190 (1) (c), 
Criminal Procedure Code, and ought to have told the 
accused that he might claim to be tried by ‘another 
Magistrate. Further, there was no sanction as required 
by section 195, Criminal Procedure Code. The 
Magistrate being the authority disobeyed and having 


originated the proceedings was debarred from trying the. 


case. As to the merits the notice given was too short 
to enable Mr. Das to make arrangements to be present. 
He had his duty to his client, whose interest could 
not be sacrificed, and to the High Court, which ought 
not to be inconvenienced. Placed. suddenly in this 
dilemma, Mr. Das, did what any practitioner could have 
done under the circumstances. If the reasons given 
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to the Magistrate were insufficient to justfy postpone- 
ment.he could have arranged to dispense with Mr, 
Das’ personal attendance or issued a warrant for his. 
arrest. But he accepted the reasons, grudgingly it is 
true and postponed the case. He cannot afterwards 
complain that Mr. Das’ action constituted a criminal 
offence. Advocates desire to treat all Courts with be- 
coming respect and allowance should be made for 
them when placed in difficult circumstances. 


May OunG, J.—The petitioner applies in revision ? 
on several legal grounds, In the first place, it is 
contended that, since there was no_ proper complaint 
the Court below must be held to have acted under 
section 190 (1), clause (c), Criminal Procedure Codey 
and that therefore it erred in law in not offering the 
petitioner an opportunity of being tried by another 
Court, as required by section 191. But, apparently, 
there was an oral complaint by Sergeant Matcher, 
and it is clear from the wording of sections 200 and 
201 that that a complaint need not be in writing. I 
hold, therefore, that the Magistrate took cognizance 
under clause (a) of section 190 (1), and _ that, 
in the circumstances, section 191 had no appli- 
cation. : 

It is next urged that under section 195 no Court 
can take cognizance of an offence punishable under 
section 174, Indian Penal Code, excepi with the 
previous sanction or on the complaint of the public 
servant concerned. It was opento the Magistrate to 
take action under section 476 or to make a complaint 
himself to another Magistrate, or on application made 
to him, to grant sanction tc prosecute. But the 
complaint by Sergeant Matcher having been entertained 
by the learned Magistrate, himself, the question arises 
whether there was not an implied sanction. In Regina 
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v. Ganu bin Tatia Selar (1), where the accused 
was convicted under: section 174 and ‘the case was 
referred to the High Court on the ground that the 


prosecution was entertained without thesanction or _ 


complaint required by law, it was held per curiam 
(Newton, Acting C.J., and Tunker, J.) : “ Although the 
. proceedings would have been more regular if express 
sanction had been given for the prosecution, still as 
_the charge was tried before the same Magistrate whose 
‘summons was treated with contempt, his sanction for 
~ the prosecution must be implied, and under such 
“circumstances no complaint was necessary.” It would 
seem therefore that there was no irregularity and I 
am not prepared to hold that section 556 debarred the 
Magistrate from trying the case. Moreover, it is 
conceded that section 537 effectively cures any 
irregularity that may have taken place on account of 


the want of sanction. It cannot, in my view, be 


desirable that Magistrates whose lawful orders are 
disobeyed should, save in very exceptional circum- 
stances, try and dispose of the charge of disobedience 
‘themselves, but, unless there has been a clear failure 
,of justice, the High Court will not ordinarily interfere. 
Finally, it is pomted out that, taking the facts as 
they stand, no offence under section 174. was made 
out. Here the petitioner is on surer ground. The 
conviction cannot be sustained unless shown that 
there was an intentional omission to appear in answer 
to the summons. The petitioner was not served till 
‘5 p.m. on the day previous to that fixed for the trial ; 
_ he was due to appear as Counsel in a case before the 
High Court the next morning ; and there was no time 
to make other arrangements. He therefore instructed 
an advocate to appear on his behalf before the 
Magistrate and to apply for an adjournment of the 
: (1) (1868) 3 Bom. H.C.R. (Cr.) 38. 
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trial. His advocate did appear and describe the 
situation in which his client was placed, and the trial 
was put off for a week. Could the petitioner have 
done more? It doesnot appear to be generally under- 
stood that an advocate is, in a sense, an officer of 
the Court, and itis his duty no less to the Bench 
than to his client to be ready when the cause in 
which he has been briefed is called. It may happen 
that he is required at two different places’ at the 
same time, in which case it is his duty to make suitable 
arrangements so that he may be represented. In 
the matter before me, it is clear-that the petitioner 
did not intend to disobey the summons, but, placed 


as he was, he found himself unable to abandon his 


client’s interests and therefore instructed Mr. Jeejeebhoy 
to represent the circumstsnces to the Magistrate. 

There has thus been no offence under section 174 
and I accordingly. set aside the conviction and 
sentence. The fine will be refunded. 
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Before Mr. Justice Duckworth. 


SAW HLA AUNG 
v. 


MA MA NYO. * 


Loan to the hustand—Wife not joined asa party to the suit by the creditor— 
Liability of the joint property, on a decree against husband. 


Where’a loan was taken by the husband alone but for the benefit of himsely 
and his wife and the suit was brought against him, the wife not being madea 
party to the suit, Aeld, that the decree inthe suit does not bind her share 


of the joint property. : 

Ma Mev. Maung Gyi, 2 C. B.R. (1892-96) 45 ; Maung PoThav. Maung 
Shan.Gyi, 11 B.L.R. 278; Ma Sewn v. Muthucurpan Chetty, 7 L.B.R. 135 ; 
Ma Nyun v. Miss Teixeira, 10IL.B.R,3—re ferred to. 


In Civil Regular Suit No. 313 of 1916 of the Town- 
ship Court, Myohaung one S. T. M. R. Narayan Chetty 
sued and obtained a decree against one Pan Tha U 
alone for money apparently borrowed by Pan Tha U 
for the benefit of himself and his wife, Ma Ma Nyo, 
the present respondent. In execution of the decree 
a house, which was the joint property of Pan Tha U 
and the respondent, was brought to sale and was 
purchased by the appellant, Saw Hla Aung. The 
appeliant not having been able to obtain physical 
possession of the house which he had purchased, sued 
Pan Tha U alone for possession of the same and obtained 
a decree against him. The appellant, in execution 
of his decree, applied to the Court for possession of 
the house as against both Pan Tha U and the 
respondent. The respondent thereupon brought a 
suit in the Township Courtfora declaration that she 
was entitled to a half-share in the house and that 
she was not bound by the decree obtained by’ the 








* Special Civil Second Appeal No. 238 of 1923 against the Decree of the 


District Court of Akyab i in Civil Appeal No. 33 of 1922. 
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appellant against her husband alone but her suit 
was dismissed. On appeal, however, to the District 
Court, the Trial Court’s judgment was reversed and 
her suit was decreed. The appellant thereupon 
preferred the present second appeal to the High 
Court with the result reported below. 

Ba Tin—for the Appellant. 

Kyaw U—for the Respondent. 


_ DucxwortH, J—.There is nothing to show that 
the respondent, Ma Ma Nyc, took any part in the 
loan to her husband, Pan Tha U, and it is admitted 
that she was mot made a party. to the suit by the . 
creditor. It was in execution of a decree passed 
against Pan Tha U alone that the house and site in 


- question were sold by the Court. Clearly only Pan 


Tha U’s right, . title, and interest, were sold to the 
appellant. There is no ground for holding that Ma 
Ma Nyo is estopped from claiming, under Buddhist 


Law, her share in the property, as being: the joint 


property of herself and her husband, Pan Tha U.. 
She has merely stood by, as she has a perfect right 
to do. 

There is nothing to show that in taking the loan, 


Pan Tha U.wasin any sense her agent. I indorse 
‘the remarks of Burgess, J.C., in Ma Mev. Maung 


Gyi, 2 U.B.R. (1892-96), p. 45, and the Bench 
decision in the case of Maung Po Tha v. Maung 


“Shan Gyi, 11 B.L.R. 278. The case of Ma Sein vy. 


Muthucurpan Chetty, 7 L.B.R. 135, which was fol- 
lowed in Ma Nyun v. Miss Teixeira, 10 L.B.R. 3, is 
also useful for reference. 

» | think that there is enough On the record to 
show that the loan was taken for the benefit of 
both husyand. and, wife, but the point, which is. the 
kernel of this case is that respondent was no party 
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to the suit on the pro-note evidencing the loan and = 98 
Saw HLA 


no decree was passed against her. phe 





It is not disputed that the property was joint. Ca Se 
The case was correctly decided in the Dan 
Court, and accordingly I dismiss the appeal with VE eS 
costs, confirming the Lower Appellate Court’s decree. 
APPELLATE CIVIL. 
Before M1. Justice Duckworth, 
1923 
AUNG RHI pues 
June 22. 
v. 


MA AUNG KRWA PRU anpb onE.* 


Trasfer of Property Act (IV of 1882), section 123 —Proof of attestation —Admis- 
sion by the executant. 


Where orie of the attesting witnesses to a deed of gift denies that he had 
attested its execution, held, that ig from other evidence the Court is satisfied that 
he had in fact so altested it his signature on the deed is a sufficient compliance 
with the requirements of section 122 of the Transfer of Property Act. 

Held further, that where the excutant of an instrument admits its execut tion, 
it is not necessary to prove due attestation of the same. 

Held, moreover, that such an aimission need not have been made in the 
‘course of the proceedings but may be antecedent to the institution of the 
proceedings. 

S.V.S.T. Chetty v. Po Mya, 12 B.L.T. 261 ; Dinamoyee Debi v. Bon 
Achari Kapur,7 C.W.N. 150 ; Govind Bhikaji v. Bhan Gopal, 41 Bom, 384 
C.M.R.M. A. K. Perianan Chetty v. Maung Ba Thaw and auother,9 L.B.R, 
159 ; Jogendra Nath v. Nitai Churn, 7 C.W.N. 384—referred to 

Latish Chandra Mitra v. Jogendranath Mahalanbis, 44 Cal. 345 ; 
Nageshwar Prasad v. Bachu Singh, 4 Patna L.J. 511 ; Musamat Hira Bibi v- 
Ramdhan Lal, 6 Patna L.J. 465 —followed, 

Woodroffe & Ameer Ali's Law of Evidence—r-ferred to. 


Lambert (Senior)—for the Appellant. 
Halker—for the oe asia 


* Civil Second Appeal No. 338 of 1922 against the. Decree of the: Divisional 
Court of Arakan in Civil Appeal No. 20 of 1922. ; 
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DuckwortH, J.—The only question argued in this 
second appeal is whether the deed of gift by Ma 
Hnin Zi U was valid under section 123, Transfer of 
Property Act. It is not now urged that she did not 
execute the deed, or that the gift was invalid, as | 


having been made in extremis, or that the property 


was not hers to give. The sole ground taken is that 
the evidence given has not proved that the deed ‘of « 
gift was attested by ‘ at least two witnesses,” as”. 


required by section 123 of the Transfer of Property 


Act, and that it cannot therefore operate as a valid 
gift. 

It appears that Ma Hnin Zi U put her cross 
mark to the deed, and thereby executed it, The 
writer of the deed, Maung Kyaw U, attested her mark, 
after writing her name followed by the words ‘ Cross 
mark,’ by writing “ Attested by Maung Kyaw U. ” 
Below that he wrote the date 6th January 1922, and 
below that again he ware “ writer of the deed Maung 
Kyaw U.” From this it is clear that he ‘‘ attested ’’ the 
deed, and did not only sign as scribe. That he was an 
attesting witness is shown by the cases of S. V. S. T. 
Chetiy v. Po Mya (1), Dinamoyee Deby v. Bon Achart 
Kapur (2), and Govind Bhikaji v. Bhan Gopai (3). 
The question then arises as to whether any of the 
other four persons, Kyaw Hla Aung, U Saw, Kyaw 
Tun and Abdul Rahman, were “ attesting witnesses, ”’ 
i.e. witnesses who saw, Ma Hnin Zi U execute the 
deed of gift, and subsequently signed their names 
as witnesses in token thereof, as is laid down in the 


“case of C.M.R.M.A.K. Perianan Chetty v. Maung Ba 


Thaw and another (4). Abdul Rahman admits that 
he’ was not an attesting witness. Maung Kyaw Hla — 
Aung was not cailed as a witness : nor was U Saw : 


(1) 12 B.L.T. 261. (3) (1917) 41 Bom. 384, 
(2) 7 C.W:N. 160 (4) 9 L.B.R. 159, 
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and Kyaw Tun’s evidence shows that he is doubtful, 
as to when, or if, Ma Hnin Zi U executed the deed 
of giit at all. 

Kyaw U, the writer, is very clear and precise in 
his evidence, and he has been believed by both the 
Lower Courts. He says that Ma Hnin Zi U executed 
the deed before witnesses, signed it, and that Kyaw 
Hla Aung and Kyaw Tun Saw that she executed it, 
He adds that the other two witnesses (U Saw and 
Abhul Rahman) did not see her sign, but that they 
read the deed afterwards, and then signed the same. 
This is corroborated by what the headman, Abdul 
Rahman, testifies in his evidence as regards his own 
part in the affair. are . 

There was no object in calling U Saw as a 
witness, in view of this evidence. It appears that 

Kyaw Hila Aung was not citcd, on account of his 
illness, but at the end of the case,.when it was 
pending for judgment, plaintiff applied to have him 
called and examined, but this application was refused- 

The evidence of Kyaw Tun now requires close 
attention. He commences by saying that he “ attested” 
the deed of gift Exhibit A. But, in cross-examination, 
his statement was to this effect : ““ Maung Kyaw U 
read over the deed of gift. First Kyaw Hla Aung 
signed.. Then I signed. Hnin Zi U signed it after 
all of us signed it. I don’t know if Hnin Zi -U 
executed the deed of gift or not. The headman 
went away first. I went away after all others had 
-gone.’’ Then, when re-examined, he stated : “ I did 
not notice if Hnin Zi U executed the deed.” It 
thus appears that his memory was defective, or else 
that he has given false evidence. He began by stating 
that he was an attesting witness as indeed Kyaw U, 
the writer, swears that he was. Abdul Rahman’s 
evidence shows that Kyaw Tun’s statement must be 
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inaccurate, for Abdul Rahman states that, when 
arrived the deed had been duly executed, and the 
other three witnesses had all signed on it as witnesses. 
It is significant also that his signature comes last 
on the list. Further Kyaw Tun says that this 
headman went away before he did: in fact, before 
any of the others. J consider therefore that the 
reliable evidence of Kyaw U is enough to prove 
that Kyaw Tun did legally attest the deed, and that 
it is valid under section 123 of the Transfer of Pro- 
perty Act. HadInot done so, I might, apart from 
reasons to be stated later, have remanded it, on 
terms, in order to have kyaw Hla Aung’s evidence 
taken. I have not dealt with the point that the law 
relied on relates, not to gifts, but to mortgages, because 
itis obvious that a gift requires attestation just in 
the same manneras a mortgage in order to be 
valid me 
There is one more very important point. I have 
no doubt, from the evidence, that Ma Hnin Zi U 
admitted execution of this deed of gift before her 
death. That being so and being proved, it was not 
really necessary to prove attestation. This is quite 
clear from the case of Latish Chandra Mitra v. 
Jogendranath Mahalanabis (5) which was followed by 


the Patna High Court in the cases of Nageshwar 


Prasad v. Bachu Singh (6), and Musammat Hira Bibi 


_v. Ramdhan Lal (7), In these two cases Woodroffe, 


J.’s views in Latish Chandra’s case that under 
section 70 of the Evidence Act; when a party has 
admitted execution, it is sufficient proof, even though 
it be a document required by law to be attested 
were followed. In hisand Mr. Ameer Ah’s Law of 
Evidence he had previousiy disagreed with the 


(5) (1917) 44 Cal. 345. _. (6) 4 Patna LT. 511. 
; - (7) 6 Patna LJ. 465. 
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obiter dicta to the contrary in Jogendra Nath v. 
Nitai Churn (8), and his reasons are most convincing. 
He said “If the admission of the executant has not 
the effect of dispensing with proof of attestation, 
there was no necessity for the section at all, as 
recourse may be had to the general provisions of 
the Act, relating to admissions, if the admission of 
execution is to be used only in the sense of an 
admission of signing only. Attestation is only: a 
form. of solemn proof required in certain cases by 
special legislative enactment, and it is difficult to 
understand why witnesses should be called to prove 
a document against a party who has admitted that it is 
a-valid document against him. In this I concur. 
In the case of Nageswar Prasad v. Bachu Singh it 
is shown that the executant’s admission need. not 
have been made during the civil proceedings, but 
may be an admission made antecedént to the institu- 
tion of legal proceedings. 
I dismiss the appeal with costs. 





(8) 7 C.W.N. °384. 
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APPELLATE CIVIL 
Before Mr. Justice May Oung and Mr, Justice Duckworth. 


KO PO MAUNG AND ONE 
1. 


‘MA MEIN GALE anp onz.* 


Evidence Act (I of 1872), section 35—Extracts from Revenue Registers No. 1 


. and No. 5—Entries in maps—Proof of mortgage. 
Where land has been in the possession of a party for along time, held | 
that extracts from Revenue Registers No. 1 and No. 5 and the map show- 
ing the party.in possession as mortgagees and the claimant as mortgagor, 
though relevant under section 35 of the Evidence Act, are not sufficient 
in themselves to prove the mortgage. : 
Mi Se Baw v. Mi Min Ya, 2 U.B.R. (1907-09), Evidence, 19—followed. 
Maung Hlaing v. Maung Chit Su, 1 Ran. 135—distinguished. 


The facts as found by the High Court on appeal 
were the following. The plaintiffs-respondents insti- 
tuted their suit in the District Court of Pyapén for 
the recovery of a piece of paddy land on payment 
of Rs. 1,640. Their case was that in the year 1900 
the first plaintiff and her deceased husband, Maung Ni, 
mortgaged the paddy land in question to the 
defendants-appellants for Rs. 1,100 with interest at 
3 per cent. per mensem. This is alleged to have 
beena simple mortgage. Laterthey borrowed a further 
sum of Rs. 100 with interest. Being unable to repay 
anything, in 1901, the mortgage already existing was 
turned into an usufructuary mortgage for the amount 
then due, ie, Rs. 1,640. In the plaint it was not 
styled an usufructuary mortgage, but the plaintiffs 
contended that their recent offer to “redeem” was 
refused by the defendants, and it was quite clear that the 
transaction alleged was an usufructuary mortgage, and 
that the suit was in reality one for redemption, though 


* Civil First. Appeal No. 241 of 1922 against the Decree of the District 
Court of Pyapén in Civil Regular No. 2 of 1922. 
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the suit as framed was merely for recovery of the 
land on payment of the money. The first plaintiff 
described the transaction as “ Ngwe pay lé paw” 
{egeorcocSeoT) which is a common jungle name for 
an usufructuary mortgage of paddy land. 

The defence was that after the loans had been 
made the plaintiffs sold the land outright to the 
defendants-appellants in consideration of the accumu- 
lated debt and interest. No mortgage of any sort 
was admitted. The learned Judge of the District 
Court held that the evidence given by plaintiffs and 
their witnesses, coupled with the evidence of the 
Map and Revenue Registers, was sufficient to prove 
the mortgage, and he accordingly gave the plaintiffs- 
respondents a decree for redemption and it was 
against this decree that the defendants-respondents 
appealed to the High Court with the result reported 
below. 


Higinbotham—for the Appellants. 
Kyaw Din—for the Respendents. 


May Ounc and DuckwortH, JJ.—lIt is clear that 
the appellants-defendants have been in possession 
since 1901. Strong evidence of the alleged mort- 
gages is therefore required. From first plaintiff's own 
evidence it appears that the mortgage of 1900 was 
made in writing. If so, it was compulsorily regis- 
trable, and cannot be proved. But the transaction of 
1901, which both sides admit, the one side calling it 
an usufructuary mortgage and the other an outright 
sale, is on a different footing. That may be proved 
bythe plaintiffs. The question is whether they have 
proved it. It is clear that ihey have not done, so. 
The plaintiffs-respondents cailed only two witnesses, 
besides Ma Mein Gale herself, namely the ex-headman 
San Nyein, who'was dismissed from his appointnient, 
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1923 and was formerly Ma Mein Gale's brother-in-law, and Po 
Ko Po Bwin, a cooly, who is alleged to have béen present 
?, casually, and is the husband of Ma Mein Gale’s step- 
Ma M™IN daughter. They both contradict Ma Mein Gale 
Mayoune # {© whether’ her husband, Maung Ni, was 
AY OUNG : , . ee % 
uct en present at the transaction at-San Nyein’s house. She 
yy. | Says that he was not. They. say: that he was. Po 
Bwin’s memory, for a casual witness, is extra- 
ordinary, and it is clear that not much reliance can 
be put on such evidence as he and San Nyein give 
twenty-one years later about the transaction. 
_ As regards the map, extracts from Revenue Register 
No. 1. and extract from Revenue Register No. 5, - 
which show the respondents as mortgagors and the 
appellants as mortgagees, these are in themselves, - 
being but supplementary survey records, quite 
inadequate to prove the mortgage. That this is the 
case has been held by the Courts in Burma time 
after time. Moreover, no effort was made to’ produce 
register No: 9 (as it then was), in which reports of 
alienation are made direct, and signed by the parties. 
The best evidence available from the Revenue 
Records was thus not made use of. It was held by 
Shaw, J.C. (later Sir George Shaw), in the case of Mi 
Se Baw v. Mi Min Ya (1), that, in the absence of 
other reliable evidence, supplementary-survey records. 
are insufficient to prove mortgage. This is undoubt- 
edly right, and in no way conflicts with the decision 
of Pratt, J., in Maung Hlaing v. Maung Chit Su (2) 
‘where entries in Register 7 (formerly 9). were 
referred to as creating a presumption that a report of 
-an alienation in the terms stated was made. 
‘No .doubt the Revenue Records, put in evidence 
in the District Court, were relevant under section So. 





(1). 2 U.B.R. (1907-09), Evidence, 19. (2) (1923) 1 Ran. 135. 
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Evidence Act, but they are-not sufficient in thariseives 
to prove the mortgage. 

The combined force of these records (which are 
of course in effect copies from Register No. 9), 
and the very weak oral evidence for the plaintiffs- 
respondents was inadequate to prove the mortgage. 
‘The land, moreover, in 1901, was -most probably not 
worth more than the amount in question. 

There was no onus of proof on the appellants, and 
it was immaterial whether they chose to enter the 
witness-box or not ; but they did examine two witnesses 
whose evidence was at least'as good as that of San 
Nyein and Po Bwin. 
_ The appeal must be allowed. The decree of the 
District Court is set aside, and the plaintiffs-respon- 
dents’ suit is dismissed with costs in both Courts. 


APPELLATE CIVIL. 
Before Mr. Justice Duckworth and Mr, Justice Po Han 


U PE GYI 
ve 
MAUNG THEIN.SHIN anp one. * 


Cham pertous-agreement—When such agreement aroided— Public pclicy—Cos's 
of an unsuccessful party, when payable by the successful opponent. 

While fair agreements for the supply of fumds* to carry on litigation in 
consideration on having a share of the property, if recovered, should not be 
regarded as ger se opposed to public policy, suzh agreement shoulds, neverthe- 
less, be carefully watched, and, if extortionate and unconscionable, or made 
not with the bond fide object of assisting, for a reasonable recompense, 4 
claim believed to be just, but for the purpose of gambling in litigation, or 
of injuring or oppressing others by encouraging iunighieoes suits, should be 
held contrary to public policy and not be enforced. 

Where the plaintiff claimed an interest in an immoveable property and 


also claimed that a mortgage of the property alleged to have been executed: 


* Civil First Appeal No. 78 of 1922 against the Judgment and Decree of the 
- District Court of Myaungmya in Civil Regular Suit No. 20 of 1920. 
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in favour of one of the-defendants was void and the Court decided that the 
plaintiff himself had no claim to the property whether the same was subject to 
the mortgage or not, held, that the defendant in question must, in any case, be 
allowed his costs as against the plaintiff. 

Ram Coomar Coondoo v. Chunder Canto Mookerjee, L.R. 41,4. 23 ; Chunni’ 
Kuarv. Rup Singh, 11 All. 57. ; Loke Inder Singh v. Rup Singh, 11 All. 118 ; 
Hussain Baksh v. Rahmat Husain, 11 All. 128; Raja Mokkam Singh v. Raja. 
Rup Singh, 15 All, 352 ; Raghunath v. Nil Kanth, 20 Cal. 843—referred to, 

Achal Ram v. Kazim Husain Khan, 27 All. 271 ; Bhaks vat Dayal Singh v.. 
Debi Dayal Sahu, 35 Cal. 420—distinguished. \ 


The facts and the points pressed by the Counsel. 
mcloreyine High Court appear in the judgment reported 
below :— 

Villa—for the Appellant. 

J. R. Das—tor the first Respondent. 


DuckwortH and Po Han, JJ.—After the death of | 
a certain Daw O, there were disputes and trouble 
about the estate left by her and her previously Chet 
husband, U Maung. 

Some time in November 1916 Ma E Mya, the 
deceased first defendant in this case, was claiming that 
she was the sole adopted daughter of these persons, 
and in consequence that she was desirous of filing a 
suit for a declaration of her status, and for administra- 
tion and possession of the estate. 

On the 20th November 1916 it appears that a 
registered agreement, Exhibit 1, was entered into 
between the said Ma E Myaand U Pe Gyi, the pre- 
sent appellant-plaintiff, whereby he agreed to finance 
her during her litigation, on condition that all his 
expenses incurred on her behalf should be deducted 
from the sum total of all the properties which she 
might acquire by means of a suit, and that he should 
also obtain a half share in the nett balance. This 
agreement, however, was cancelled by mutual consent 
on the 1st February 1917. 

On the 26th February 1917 Ma E Mya apelied 
for permission to file her suit in forma pauperis. 
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Permission having been given, her suit. started as from 
the. 12th June 1917. Her suit was contested, but 
Ma E Mya was successful in the District Court of 
Myaungmya, acquiring, by means of that decree, pro- 
perties to the value of Rs. 27,602-14. It may be said 
incidentally that in her pauper suit she valued her 
relief at approximately: half a lakh of rupees. 

The defendants in that case, Ma Hla and Maung 
Nyi Bu, appealed to the Chief Court of Lower Burma. 
Ma E Mya contested this appeal ; and the appeal was 
dismissed with costs. The judgment is dated the 
16th March 1920. It.should here be stated that the 
judgment of the District Court. of ik als is 
dated the 17th January 1919. 

It appears that after Ma E Mya had been success- 
ful in the District Court, another agreement, Exhibit A, 
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the subject of the present suit, was drawn up during © 


June 1919, while the appeal of Ma Hla and Maung Nyi 
Bu was pending in the Chief Court.~ This agreement 
Exhibit A, is almost identical with the previous agree- 
“ment, dated the 20th November 1916, which was 
cancelled in February 1917, with this difference that 
this later agreement, Exhibit A, contains conditions 
whereby the appellant was not only to finance Ma E 


Mya for her legal expenses, but was also to advance - 


money for her maintenance. Moreover, this agreement 
Exhibit A, though it does not expressly refer back to 
the prior or cancelled agreement, Exhibit 1, yet-pur- 
ports to have retrospective effect, and cover advances 
made to Ma E Mya by the appellant during the 
pendency of her suit before the District, Court,. of 
' Myaungmya, as well as such future advances as. might 
be necessary for successful resistance to Ma. -Hla,and 
Maung Nyi Bu’sappeal. By this agreement, Ma E Mya 
was to allow the appellant to deduct, all, his, ,expenses. 
- and moneys advanced by him. on: her acconnt from 
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1923 whatever properties were realised, and he was then te 
UPeGyi_ take half the nett proceeds of the decree. 

Mauve ° Though this agreement was drawn up in June 

THEIN SHIN. 1919, it does not appear that it was either executed 


Duckwours, or registered until the 28th August 1919. Though it 
Po Han, JJ. was drawn up in-the office of Mr. J. A. Maung Gyi 
in Rangoon, it was not executed there or in Rangoon. 
It was not executed or registered at Wakema where 
the appellant lives and near which Ma E Mya resided ; 
nor was it executed or registered at Myaungmya, the 
headquarters of the district in which they lived. But 
_ it purports to have been executed and registered at 
Bassein during the temporary visit of U Pe Gyi, the 
present appellant, accompanied hy Ma E Mya, -to 
“Bassein on the 28th day of August 1919. . 
After the successful resistance to the appeal made 
by Ma Hla and Maung Nyi Bu, it appears that Ma E 
Mya was not ready to carry out ker side-of the bar- 
gain. On the 26th July 1920 the present appellant 
“filed a suit on this agreement, Exhibit A, against Ma 
E Mya, whereby he stated that the total realizations 
made by her in the suit consisted of properties to the 
value of Rs. 27,602-14; and that his advances and 
expenses on Ma E Mya’s behalf amounted to Rs. 
5,586, deducting which left a balance of Rs. 22,016- 
14. In this suit he claimed half this nett value ; in 
other words, property valued at Rs. 11,008-7 and, of 
“course, the sum of Rs. 5,586 as well, or a total of 
Rs. 16,594-7.. Two other parties were added, namely, 
U Po Thet and his wife, Ma Kyi Nyo. Ma Kyi Nyo 
died during the suit; but U Po Thet remained as 
representing himself and his deceased wife. They 
were made parties, because they were alleged to have. 
taken a mortgage on certain properties, which by the 
suit belonged to Ma E Mya, from Ma Hla and Maung 
| Nyi Bu as mortgagors, and because it was alleged 
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that the said mortgage was made after Ma E Mya 
had legally attached the properties, the mortgage, 
therefore; being void under the provisions of the Code 
of Civil Procedure. During the suit Ma E Mya 
herself. died also, and her son, Maung Thein Shin, 
the present first respondent, was added as her jaca 
representative. 

Ma E Mya’s defence was that, Aieoem she signed 
- the agreement, Exhibit A, and the power-of-attorney, 
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Exhibit B, which was drawn up in terms of the — 


agreement, Exhibit A, in favour of the appellant, she 
was persuaded to such execution by misrepresentation, 
coercion and undue influence. She contended that 
the appellant was a very influential man in Wakema, 
and that he had threatened and treated her in such 
a manner that, on a previous visit to Bassein, she had 
refused to sign anything, and had returned to Myaung- 
mya. Eventually, she did sign two papers in Bassein, 
she being under the impression that they were docu- 
ments, relating to the proceedings ‘taken against Ma 
Hla and Nyi Bu in connection with the mortgage to 


Po Thet and Ma Kyi Nyo. Further she contended - 


‘that, even if it was held that there was this agreement 
between the appellant and herself, it was hard, 
unconscionable, champertous and opposed to public 
policy, and should not be enforced under section 23 
of the Contract Act. She urged that all that the 
appellant had done was to advance her moneys on 
loan with interest towards her expenses in the liliga- 
tion ; and that he had not rendered her any particular 
persoral services, but occasionally gave her advice 


and guidance. She stated that the total amount 


advanced by the appellant would amount to a sum of 
Rs. 3,400, which amount she was ready and willing to 
pay to the appellant, if it was so found due. She 
also contended that, in addition to the amounts realised 
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by her litigation, the appellant obtained a sum of 
Rs. 250 asland rent, and Rs. 65 as house rent; and 
that these should be deducted from whatever amount 
was found due to him by her. 

The other defendants also contes'ed the suit; but 
inasmuch as they have not been represented in this — 
appeal, although the survivor, Maung Po Thet, was 
duly served, it is really not necessary to set out 
their defence. | 

The learned Judge of the District Court of 
Myaungmya held that the agreement was bad on the 
ground that its terms were extortionate and out of all 


- proportion to the amounts advanced by the plaintiff 


and the risk, if any, incurred by him; in other words 
that the agreement was unfair and unconscionable. 
He held that it was conceivable that Ma E Mya 
understood the terms of the agreement Exhibic A; 
but he felt constrained to hold that, when she executed 
it, there was no free consent. In other words, that 
she executed the agreement under undue influence, 
The learned Judge gave the appellant a decree for the | 
amounts which he held to have been proved to have 
been advanced by him, namely, a sum of Rs. 3,660-8, 
with interestat Rs. 12 per cent. per annum. With 
reference to the mortgage of the second defendant, 
Maung Po Thet, he held that it was void, having 
been made alter the legal attachment ; and, with these 


exceptions, the balance of the claim was dismissed. 


Against this decree U Pe Gyi has appealed to this 
Court. His principal grounds are that there is-no 


-evidence of undue inflnence or coercion, or that Ma- 


E Mya had acted without free consent; that the 
agreement was not unconscionable and. inequitable or 
opposed to public policy, and that the inadequacy of 
the consideration was not of itself sufficient to render - 
the contract champertous. It was further urged that 
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the District Court was wrong in finding that the 
appellant was entitled only to Rs. 3,660-5 ; and that 
the Lower. Court, having found in favour of the 
appellant on the issue in regard to the mortgage made 
to Maung Po Thet, was in error in awarding the 
latter his costs when dismissing the appellant’s claim 
against him. ; 

Now, the principal point in this case is that, when 
this agreement-was made, Ma E Mya had already 
obtained a decree in the District Court ; and that the 
original agreement, Exhibit 1, had been cancelled by 
mutual consent in February 1917. 

_From the proximity of the date of the cancellation 


of that agreement, Exhibit 1, and the date of Ma E- 


Mya’s application to sue aS a pauper, there can be 
little doubt that one, at least, of the reasons for the 
cancellation of that agreement was to enable Ma E 
Mya to secure leave to sue as apauper. It is quite 
clear that the other side had knowledge of this agree- 
ment; and it appears that it was actually pleaded. 
But, when it was found that the agreement had been 
properly cancelled, that objection was not permitted to 
prevail. Other reasons for the cancellation of agree- 
‘ment, Exhibit 1, are given on page 73 of the trial 
record, where the appellant stated that he considered 
that the costs were somewhat heavy; that he wanted 
further time to consider ; and that he did not approve 
the terms thereof in their entirety. It is, theretore, 
probable that at that period before her suit had been 
daunched he was under the impression that he was in 
for a bad bargain ; and that this was the other and 
chief reason’ for the cancellation of that agreement. 
It is important to bear this in mind, because it has 
been urg:d by Mr. Villa for the appellant that, 
although that agreement was cancelled, it was really 
acted upon by both parties from the very first ; and 
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that, inasmuch as the present agreement, Exhibit A, 
is in almost exactly the same form, it must be held 


- that it was nothing more than a legal re-establishment” 
THEIN SHIN. 


of the previously cancelled agreement, stress being 
laid upon the facts that the present’ agreement shows 
that it was to have retrospective etiect as regards the 
previous advances made by the appellant to Ma E 
Mya. In this connection, however, it must be borne 


in mind-that, under the terms of the cancelled agree- 


ment, the advances were to be made without interest ; 
Whereas it is clear that after that date and, indeed). 


. until the present agreement, Exhibit A, had been 


drawn up, advances were made at interest at Re. f- 
per cent. per month. It cannot, therefore, be held 
that the agreement, Exhibit 1,-subsisted after its can- 
cellation; and the most that can be stated is that 
until the drawing up of the present agreement, 
Exhibit A, not long before the decision of the — 
appeal, the appellant was advancing money either as 
an agent or as a money-lender in the hope of some 
substantial profit in the case of Ma E Mya’s final 
success, 

At the time at which the agreement, Exhibit A, 
was drawn up in Rangoon, the appellant had 
actually advanced to Ma E Mya, according to the 
promissory-notes filed in the case, Exhibits D-1, D-6, 


‘dated from the 25th January 1918 to the 23rd 


March 1919, a sum of Rs. 2,379-3. The appeal. 
having been filed by her opponents, the sole probable: 
future costs to her would be her advocate’s fees. 
and, possibly, the costs of certain copies. At ‘the. 
most it should not have been more than a sum of 
some Rs. 800 to Rs. 1,000. Asa matter of fact, her 
lawyer's fees were arranged to be the taxed costs. - 
plus a sum of Rs. 200. The taxed costs actually 
amounted to a sum of Rs. 653-12. 


VoL. I] RANGOON SERIES. | 


After-the agreement, Exhibit A, had been drawn 
up and before its execution, Rs. 370 was advanced 
to her; and, after the execution and registration 
thereof, three sums of Rs. 130, Rs. 532-13 and Rs. 248-8. 
were advanced to her. The total advances, which, by 
the way, were in terms of the agreement without 
interest after the agreement, Exhibit A, had been 
drawn up, amounted to a sum of Rs. 1,281-5. 
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The appellant has not proved any other advances 


or expenditure on Ma E Mya’s behalf. The court- 
fee, which she had to pay after her success in her 
pauper suit, amounting to Rs. 1,155, the balance law- 
yer’s fee to Mr. J. A. Maung Gyi, and the balance 
fee paid to Mr. Tajudin Khan are the principal 
items which the appellant claims in addition. But 
there can be not doubt that the learned Judge of the 
District Court. was quite right in his decision that 
these extra items were not proved, the figures in the 
remarks column of Schedule E filed with the plaint 
which were realised by the appellant from the estate, 
having a remarkable and most significant similarity 
to the figures of the amounts of court-fees, and the 
balance fees to Mr. J. A. Maung Gyi. 

Mr. Maung Gyi was not examined on the point 
in regard to his fees. Mr. Tajudirn Kban was not 

_called asa witness; and the -Government chalan, 
showing the payment of Rs. 1,155, indicates that that 
amount was paid in by Mr. Tajudin .Khan as 
-advocate for Ma E Mya. These iamounts, therefore, 
were not proved, and were rightly disallowed. 

It may, therefore, be taken that the total advances. 
made by the appellant toMa E Mya for the purposes. 
of ber litigation amounted:to the total sum as found 

- by the District Court, namely, Rs. 3,660-8. 

It is admitted that. advances were made from 

time to time, and that periodically there was a 
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settlement of account, on which the promissory-notes. 
were executed by Ma E Mya. These pro-notes and 
some vouchers were produced by the appellant, 
Exhibits D-1, D-10, and were admitted by Ma E 
Mya before her decease. There is a very strong 
presumption ‘that, if there. had been any other 
amounts advanced to Ma E Mya by the appellant, or 
expended by him on her behalf, they would have 
been included in a settlement of account. Therefore, 
the District Court was obviously correct in holding 
that all amounts expended were included in the 
promissory-notes and vouchers filed in the suit. 

From this it will be seen that at the time when 
the agreement, Exhibit A, was drawn up, the appel- 
lant was aware that Ma E Mya had succeeded in 
her case in the District Court, and that, though at 
that time he had only advanced to her a sum of 
Rs. 2,379, he stood to gain.in case of here verye likely 
success in the Appellate Court; a sum of some 
Rs. 16,000, and that his probable future advances would 
not much exceed a sum of Rs, 1,000. It is true 
that Ma E Mya was technically a pauper, and that 
she might not have been able to have prosecuted her 
suit successfuily, or to have engaged a lawyer of 
standing to represent her in the appeal, unless the 
appellant or somebody else had. stood behind her. 
But there can be no doubt that, in the particular 
circumstances stated, the agreement, Exhibit A, was 
unfair; that. the bargain was unconscionable ; and 
that his very probable gains were far in excess of 
any expenditure or likely expenditure on his part. 

A further point is that the circumstances in which 
this agreement was drawn up in Rangoon, but was 
not executed there, and was’ eventually executed and 
registered on the same day. at Bassein, thatis to say, 
the headquarters of a district to which neither the 
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appellant nor Ma E Mya belonged, are sufficient to 
cause any Court to study with great caution the 
question of due execution. . 

We have the evidence of Mr. J. A. Maung Gyi 
(now the Hon’ble Mr, J. A. Maung Gyi, one of the 
Ministers of the Government of Burma, that, while 
he was in his office, Ma E Mya agreed td the terms 
of the agreement; but when he was asked as to 
why it had not been executed in his office, he stated 
that his impression was that they wanted to consult 
others before they decided to execute the documents, 
the documents being this agreement, Exhibit A, and 
a power-of-attorney consequent thereon, Exhibit B. 
In other words, his evidence seems to show that he 
did notthink that Ma E Mya was entirely satisfied, 
Then we have the significant facts, referred to 
already, that the documents were not executed at 
Wakéma or at Myaungmya, but were executed and 
registered at Bassein, when the appellant had taken 
Ma E Mya thi ther, and they were staying at the 
house of his influential brother, U Po Maung. 

The appellant has given the most prevaricating 
answers as to why the documents were executed. and 
regis'ered at Bassein; but the evidence of his own 
witnesses shows that thereal object of his visit to 
‘Bassein was the execution of- these documents. In 
view of what those witnesses said, it is impossibie to 
believe that the appellant, U Pe Gyi, has told the 
Court the truth with reference to his visit to 
“Bassein. ens, 

Though it is clear from what the attesting 
witnesses stated in their evidence that Ma E Mya 
executed these documents, and ‘stated that she under- 
stood and agreed to them, it is open to grave doubt 
as to whether her consent was free, because at that time 
she was indebted to U Pe Gyi to the extent oi a sum 
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of ‘Rs. 2,749-3 and must have felt that she was. 
considerably under his influence. 

There is evidence that the appellant is a man of 
wide-reaching .influence and importance, and it is. 
very significant that in his evidence he stated that he 
has given similar help to another woman at Pyapdén. 
under a sintfilar agreement, and that he appears to 
consider it an easy method for acquiring consicer- 
able riches. There is, indeed, evidence that after 
the execution and registration of the documents, 
Ma E Mya referred to them in the presence of 


respectable persons ; but this does not necessarily 


denote that her consent to the documents was free, 
or that she had not been subject to considerable 
influence and pressure in the execution and registration 
thereof. At that time the appellant, U Pe Gyi, mvst 
have been deeply regreetting his cancellation of his 
previous agreement, and must have been extremely 
anxious to obtain some security for what he hoped 
to obtain by Ma E Mya’s success. He admits in his 
evidence that he was somewhat in a hurry, because 
he thought that Ma E Mya was in process of 
approaching Ma H'a and Maung Nyi Bu with a view 
to compromising her claim. It, therefore, seems. 
clear that the execution and registration of these: 
documents must be treated with the gravest suspicion- 
It is not asthough Ma E Mya had admitted that 
this agreement was executed with her free consent, 
in which case the Courts might have been inclined 
to treat it differently; for, here;before her death, 
she deliberately set out that coercion and undue 
influence had teen used by the appellant in order 
to induce her to make the bargain in question 

The law on the subject of such agreements aS 
administered in-India, is perfectly clear: and it has 


-been laid down by their. Lordships of the Privy 
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Council in several cases. It is that while the 
specific English law of maintenance and champerty 
has not been introduced into India, and while fair 
agreements to supply funds to carry on litigation in 
consideration of having a share of the property if 
xecovered should not be regarded as per se opposed 
to public policy, yet such agreements should be 
carefully watched, and if extortionate and unconscion- 
able, or made not with the bond fide object of 
assisting, for a reasonable recompense, a claim 
believed tO-be just, but for the purpose of gambling 
in litigation, or of injuring or oppressing others 
by encouraging unrighteous suits, should be held 
contrary to public policy, and not enforced. 

The ‘case in. point is that of Ram Coomar 
Coondoo v. Chunder Canto Mookerjee (1), which was 
referred to in the case of Chunni Kuar v. Rup Singh 
{2). Another case, in which the law on the subject 
was discussed, is that of Loke Inder Singh v. Rup 
Singh (3). A- still further case in that of Husain 
Baksh v. Rahmat Husain (4). A somewhat’ similar 
case to the present was discussed by their Lordships 
of the Privy Council in the case of Raja Mohkam 
Singh v. Raja Rup Singh (5). It was there held. that, 
judging by the-disproportion between the liability, 
which the financier incurred under the contract, and 
the amount of the reward, which he was to obtain 
ain the event of the defendant’s success, the reward 
‘was excessive and unconscionable; and the claim 
under the agreement was, therefore, disallowed. In 
the case of Raghunath v. Nil Kanth (6) their Lordships 
decided that a nine-anna share in the property in 
consideration of the expenses to be incurred by plaintiff 

(1) LR. 4-LA. 23. (4) (1885) 12 All. 128, 


(2) (1885) 11 All. 57. ; (5) (1889) 15 All. 352. 
(3) (1885) 11 All, 118. ~ (6) (1893) 20 Cal. 843. 
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in the pro ecution of the case was extortionate and 
inequitable, and that the agreement should not be given 
effect to. At the same time it was held that the 
reasonable compensation for the expenses properly 
incurred and for work done could be awarded. 

Much reliance has’ been placed by Mr. Villa on 
behalf of the appellant on the case of Achal Ram v. 
Kazim Husain Khan (7), in which their Lordships of ° 
the Privy Council held that a transfer of a moiety of 
a person's interest in a -property in consideration of 
the vendee assisting him in litigation for the purpose’ 
of recovering that property was not extortionate or 
unreasonable, and -was enforceable. But,- though 
that was undoubtedly the decision in that case, it is. 
easily distinguishable, because, when the matter came 
to be decided, the vendor was no longer a party to 
the suit, which was prosecuted by the vendee alone. ' 
In other. words, it was not a question between the | 
vendor and the vendee. a 

Reliance has also been placed on the case of 
Bhagwat Dayal Singh v. Debi Dayal Sahu (8), in which 
their Lordships of the Privy Council, in dealing with 
a similar kind of transfer, held that it was no¢ 
contrary to public policy or void. But.in that case 
aiso itis expressly stated that the question whether the 
bargain was inequitable and unconscionable was a. 
question between the assignors and the assignee, which. 
jt was unnecessary to decide in a suit in which the 
assignors did not repudiate the transaction, but asked. 
that effect be given to it, and for that purpose joined © 
the assignee as plaintiffs in the suit. This case also, 
as pointed out by Mr. Das for the first respondent, is 
distinguishable, and it cannot be urged that their 
Lordships. of the Privy ‘Council have intended, by 
their pronouncements in these two cases, to alter the 

(7) (1901) 27 All. 271, (8) (1908) 35 Cal. 420, 
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general law as already stated, or io lay down sucha 
proposition as that a transfer of a moiety and, even 
more, of a property, in consideration of assistance 
in legal expenses is, in no case, a hard or unconscion- 
able bargain. 

‘It‘is urged by Mr. Villa that, in any case, under 
the rulings quoted, the appellant is entitled to compen- 
sation for his personal services. The learned Judge 
of the District Court has found that these services 
were insignificant. After studying the evidence with 
care, it is impossible to hold that they were very 
great, and it is difficult to see on what basis such 
compensation should be based. The learned Judge of 
the District Court was, therefore, right in asallionaug 
_ any such compensation. 

As regards the claim made by Ma E Mya in 
‘her written statement that 2 sum of Rs. 315 should 
be set. off against anything payable to the appellant 
it does not appear from the record that there was 
any proof of this. amount as against the appellant- 
It must, therefore, be disallowed. - 

* ¥ * * * 

As regards the contention of the appellant that. 
costs should not have been awarded by the decree to 
Maung Po Thet as representing himself and _ his. 
deceased wife, it would appear that the District Court was. 
. perfectly right. By its findings it decided, in effect, 
that by means of the agreement in suit the appellant. 
had no claim to the land, whether the subject of the. 
“mortgage or not, and it is, therefore, obvious that 
Maung Po Thet must have, in any case, been allowed. 
his costs. 

In conclusion there can be no doubt that on the 
evidence before it and in the circumstances and. 
probabilities of the case, the decision of the learned 
Judge below was correct. As Maung Po Thet has not 
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appeared in this appeal as second respondent, it is not 
necessary to deal with his case, or to come to a 
definite finding as to whether the mortgage in his 
favour is valid or void. 

The appeal will stand dismissed with costs in favour . 
of the first respondent. 


CIVIL REFERENCE. 


Before Sir Sydney Robinson, Kt., Chief Justice, and Mr. Justice May Oung. 


S.P.R.M. FIRM. 
v. 
MAUNG PO KYA anD oTHERs.* 


Usurious Loans Act (X of 1918)—Applicabity where judgment given on 
admission on pleadings—Civil Procedure Code, Order XII, Rule 6, 
_Held, that the provisicns of the Usurious Loans Act Bee be applied even in 
favour of the defendant who confesses judgment. 
Semédle ; Even if the plaintiff applied for immediate judgment under Order 
XII, Rule 6, of the Civil Procedvre Code, the Court may in its discretion apply 
the provisions of the Usurious Loans Act. 


This was a reference made by the District Judge 
of Toungoo to the High Court of Judicature at 
Rangoon, under Order 46, Rule 1, of the Code of Civil 
Procedure, the order of reference being the follow- 
ing :— 

“In this case the plaintiff-firm, which is now 
appealing, sued the three respondents on a pronote, 
There were three defendants, of whom one admitted the 
claim and confessed judgment, one failed to appear, 
and the third denied execution. The lower court 
tried the issue as regards execution and found it in 
favour of the plaintiff-firm. It then held that the 





* Civil Reference No, 5 of 1$23 from the District Cont of Toungoo in civil 
Appeal No. 25 of 1923 of that Court. 
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Usurious Loans Act applied. to the transaction and 
gave the plaintiff-frm a decree for a much smaller 
amount than it had sued for. The plaintiff-frm now 
appeals to this court against the order disallowing 
its claim in part. 

“T may say at once that I am of opinion that 
this was a transaction in which the lower court was 
right in applying the Usurious Loans Act, for 
towards aa original advance of Rs. 37-8, the defendants 
have already repaid Rs. 67-4 in tie course of just over 
three years, and the clainy now sued for amounts to 
Rs, 121-5, and as regards the defendanis who appeared 
and contested, and who did not appear, it seems that 
there is no question that the court could apply the 
Act. oun. 

_ “The point arises however as to whether it had 
power to apply this Act in the case of a debtor who 
confessed judgment. I car find no authority on the 
point. The Burma Rulings have never, so far’as I 
am aware, deali with it, and Mr. Some, who has 
access to a-complete set of that very voluminous 
compilation known as ‘Indian Cases.’, tells me that 
he has failed to find in it- any ruling on the point. 
I have been through the small handbook on. the 
subject compiled by Mr. Justice Walsh of the Allahabad 
High Court and can find no definite statement there 
either, although on pages 49 and 50 he states ihat the 
Act ‘ would seem lo givea freehand in cases Where’ the 
_ defence of this Act has not been specifically pleaded. 
Even this, it will be noted, is not definite, but it is 
what the lower court in this case has applied to the 
two defendants against whom the case had to be tried 
ex-parte or otherwise. As against the defendant ais 
confessed judgment however, the matter seems to be 


different. Order 12, Rule 6 states that as soon as an. 


admission has been made the party in whose favour it is 
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made has a right to apply for judgment on that admis- 
sion immediately, and in such a case it might well be 
that the court would not, as yet, have had sufficient 
materials before it for it to determine whether or not 
the terms of the contract were onerous or not; for 
instance, in the present case, there was nothing at allin 


the plaint to suggest that this was merely the last one: 


of a series of transaciions which, in their sum total, could 
be regarded as onerous or substantially unfair and it 
would appear that the moment that the admission was 
made the plaintiff-firm had a right to apply ~- for 
judgment immediately upon it and get a decree, and 
that decree could never have been re-opened under this’ 
Act, vide Walsh’s book, page 29. Nevertheless section 3. 
of the Usurious Loans Act is so very wide that it would 
appear as though it might well be argued that every 
case which came before the court, whether it required 
hearing or not, might be dealt with under this Act. 

“This is a case of a small cause nature and the 
value is well under Rs. 500, so under section 102, 
Civil Procedure Code, no second appeal will lie with 
regard toit. I entertain areasonable doubt with regard 
to the point, it being, so. far asI can see, entirely 
uncevered by authority, doubtless owing to the Act 
being one of recent date. I am inclined to the opinion 
that unless an application has been made, and granted, 
for immediate judgment on admission, the court would 
have power, as.soon as it came to the decision that 
the transaction as a whole was unfair, to apply the 
Act in question, but I can see that there is a good 
deal io be said for the other side, so I think this is. 
a fit case to refer under Order 46, Rule 1 for the decision 
of High Court. 

“The point referred is:—‘ Can a court epnly the 
Usurious Loans Act for the benefit of defendant 
who confesses judgment : 
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_ “My own opinion on the point, which I am 
-bound to state in accordance with the last sentence 
of Order 46, Rule 1, is that it can do so, provided 
that as is the case in the case under reference, an 
immediate decree on the admission has not been 
passed under Order 12, Kule ¢.. 

“Tn the meantime the appeal will be stayed, 
pending receipt of orders from the High Court.” 


RoBinson, C.J., AND May Ounc, J.—This is a 
reference under Order 46, Rule 1, of the Code of 
Civil Procedure. ‘The question referred is can “cana 
Court apply the Usurious Loans Act for: the benefit 
of a defendant who confesses judgment ?” 

Plaintiffs brought a suit on.a promissory-note 
against three defendants. - One failed to appear, another 
denied execution, and the third admitted the claim 
and confessed judgment. It was held by the Original 
Court that the case was one to which the provisions 
of the Usurious Loans Act of 1918 should be 
applied. The reference is made because it is thought 
that under Order 12, Rule 6 of the Code, had the 
plaintiff applied for immediate judgment the Court 
would have had to pass immediate judgment. There 
was nothing on the record at that stage to suggest 
that the interest charged was exhorbitant. As to 
Order 12, Rule 6 it is to be noted that the rule is 
merely permissive ; further upon such an application 
the Court may make such order or give such judgment 
as the Court may think just. The Court is: not 
therefore bound to pass an immediate judgment, but 
in any case in the present instance no such application 
was made, and when the Court came to pass judgment 
the facts were fully before it. It can then pass such 
judgment as it thinks just. The whole of the terms 
of the Usurious Loans Act are extremely wide, and. 
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they apply to any suit whether hezrd ex-parte or 
otherwise. If the judgment in the case of the defend- 
ant who did not appear, and in the case of the 
defendant who denied execution, is not to be for the 
full amount claimed by reason of the provisions of 
the Usurious Loans Act, it will clearly be unjust to 
pass a decree in favour of an honest defendant who 
truthfully admitted the claim for a very much larger > 
amount. We. are able to find nothing in the Act or 
in the Code of Civil Procedure, which could prevent 
the Court from taking the Act into consideration in 
favour of the defendant who confessed judgment, and 
the answer to the point referred is in the affirmative. 


CIVIL REFERENCE, 
Before Sir Syduey Robinson, Kt, Chief Justice. 


TIN TIN NYO AND OTHERS 
* Ds 
MAUNG BA SAING anp onE.* 


Limitation Act (IX of 1908), section 5—Appeal filed in a Court without 
jurisdiction—M istake in valuation by the counsel—Practice—-Difference of 
opinion on Division Bench regarding preliminary questicn of limitation— 
Letters Patent, clause 34—Civil Procedure Code (V of 1908), seclion 98. 

In order that the provisions cf section 5 of the Limitation Act may be 
invoked in favoer of. an appellant, if must be found that the error was one 
that might easily have occurred even if reasonably due care and attention had 
been exercised by his Advocatte. 

Held, on the facts thatin the present matter there was.a mistake that can only 
be accounted for by the fact that n> care at all was taken, that no consideration 
was given to the question.as to the forum in which the appeal lay, and that the 
very obvious necessity for considering the value of the lands, the subject of this 
appeal, for parposes of \jurisdiction was entirely neglected, and that accord- 
ingly there was no sufficient cause for admitting the appeal after due date. 

Semble : The fact that the mistake has not been observed by other people 
may be considered in extenuation only in cases where there is a real doubt as 
to the-forum or the question of the. proper forum is for some reason difficult to 
decide. , 

* Civil Reference No. 9 of 1923, arising out of Civil First Appeal No. 325 
of 1923:of the High.Court of Judicature sitting at Mandalay. 
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Held ; that clause 34 of the Letters Patent does not in all cases over-ride 
the provision of section 98 of the Code of Civil Procedure and that where that 
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section can properly apply it may be resorted to in spite of the provisions of TaN a8 are 


clavse 34. 

Held also, that when a preliminary question of limitation is raised, and 
if the point is decided as a preliminary point, the decision of the High Court, 
which has not heard the ar peal on its merits is not a “judgment” within the 
meaning Of. clause 13 of the Letters Patent. 

Per Kosinson, C.J.—'' Further I am of opinion that clause 34 of the 
Letters Patent applies only to those cases in which the appeals come before 
the court by. virtue of a rig it of appeal given by the Letters Patent.” 

Brij Indar Singh v. Kaushi Ram,45 Cal, 94 ; Husaini Begam v. The Collec- 
tor of Muzaffarnagar, 11 All. 176; Karm Bakhsh v. Daulat Ram, P.R. 183% Ma 
MaiGale v. Tun Win, 8 L.B.R. 866—referred to and followed. 

i Balwant Singh vy. Gumani Ram, 5 All. 591; Buj Mahan Dass v. Munau 

Bibi, 19 All. 348; Maung Sin v. Maung Po, 4 B.L.T. 224 ; Ram Naratn Joshi v. 
Parmeswar Narain Natha, 30 Cal. 309; Ranjit Missu v. Ramada Singh, 27 
C.W.N. 1173 Sarat Chander Bose v. Savasvali Devi,.34 Cal. 216; Sheo Pal 
Singh v. Kripala, 30 1.C, 211—referred to. 


The Respondents instituted a suit for redemption 
of a mortgage alleged to have been made in 1878, 
The plaint was filed in the District Court, Sagaing, 

on the 27th July 1920 and was headed, ‘‘ Suit for the 
redemption of 87°14 acres of land for Rs. 3,011,” and 
on this valuation the court-fee was paid. In paragraph 
12 of their plaint plaintiffs stated the value for juris- 
diction at “ about Rs.10,000” and defendants 1, 2 and 
3 in their written statement admitted having mort- 
gaged the land to 4th and 5th defendants for 
Rs. 8,500. 

The Respondents were given a decree for redemp- 
‘tion for Rs. 3,011 on the 24th January 1921. ; 

From a suit of the value of Rs, 10,000 or upwards 
the appeal from the District Court in question lay to 
the former Court of the Judicial Commissioner of 
Upper Burma under section 12 (13) (b) of the Upper 
Burma Civil Justice Regulation, 1896, but on a valua- 
tion of less than Rs. 10,000 the appeal, lay to the 
Divisional Court of Sagaing. In the. present case 
against the decree of the District Court the defendanis’ 
advocate filed an appeal in the Divisional Court, of 
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* Sagaing on the 15th February 1921, well within the 
sixty days allowed, valuing it at Rs. 3,011. 

The Plaintiffs-Respondents took no objection and 
the appeal was dismissed on the merits on 20th May 
1921. On the 29th. June 1921 another advocate for 
the defendants filed a second appeal before the Judi- 


* cial Commissioner, well within the ninety days allowed, 


valuing it at Rs. 3,011. On the 1lith November it 
was admitted for hearing. Before that date, Plaintiffs- 
Respondents had appeared before the Judicial Com- 
missioner in connection with an application for stay 
of execulion and. had taken no objection on grounds 
of jurisdiction, but the Judicial Commissioner 
subsequently noticed the point and heard the advocates, 
and on the 22nd May 1922 set aside the decree of 
the Divisional Court as having been passed without 
jurisdiction and directed that court to return the 
memorandum of appeal to the Defendants-Appellants 
in order that if they thought fit they might present 
it again before him. hat order reached the 
Divisional Judge on the 2nd June 1922, and on the 
12th June he returned the memorandum of appeal. 
Next day the 13th June, the appeal was presented in 
the Judicial Commissioner’s: Court, with an affidavit 
of the advocate for the Defendants Appellants who 
had originally filed it in the Divisional Court to the 
effect that his error was bond fide one due to his 
overlooking the plaint valuation and the mistake not 
having been noticed by the Divisional Judge or the 
plaintiffs. ‘: 

There was no suggestion that the advocate’s mis- 
take was not a perfectly honest one, but the second 


appeal was obviously time-barred unless Defendants- 


Appellants were allowed to deduct the time spent 
‘in prosecuting the mistaken proceedings in the 
Divisional. Court and before the Judicial Commissioner, 
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The matter came up before a Division Bench of 
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the High Court of Judicature sitting at Mandalay Tm 5 TIN Nyo 
(Pratt and Macgregor, JJ.) who after hearing arguments Maune BA 


of counsel on the preliminay question of limitation, 
differed on the point of law involved as will be seen 
from their judgments reported below : 

Pratt, J.—The appeal against the decree of the 
District Court was promptly filed in the judicial Com- 
missioner’s Court after return of the memorandum of 
appeal. 

It is common ground that the appeal is time- 
barred unless’ the time occupied in presenting the 
appeal in the wrong forum, i.e., the Divisional Court 
and the subsequent appeal from the Divisional Court’s 
decree ‘to the judicial Commissioner’s Court, .be 


excluded, 


The question for decision therefore is whether the 


delay caused by prosecution of the appeal in a wrong 
forum is sufficient cause for admitting the appeal after 
expiration of the prescribed period within the oe 
‘of section 5 of the Limitation Act. 

A large number of authorities have been cited in 
Support of the admission of the appeal but it is. only 
necessary to refer to some of-them. 

In Ramjit Misser v. Ramada Singh (1) a Bench of 
the Calcutta High Court treated a memorandum of 
appeal, which had been wrongly filed in the District 
‘Court and adjudicated upon there, as though presented - 
in that court and held that it was a suitable case for 
exercise of their discretion under section 5 of the 
Limitation Act. 

in that case, however, the appellant had grounds 
for considering the District Court was the right forum 
and there was a divergence of judicial Opinion as to 
the right method o of valuing the suit. 

; (1) 17 C.W.N, 117, 


Sane. 
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The Privy Council case of Brij Indar Singh v. 


tw Tix Nvo Kanshi Ram (2) to which reference has been made 
Maune Ba 1S not of great assistance as it dealt with the exclusion 


SAING. 


of the time occupied in a proper application for review 
of judgment. 

In Sheo Pal Singh v. Kripala (3) it was held that, 
where a mother acting for her minor son and without 
legal aid presented an appeal in a wrong court her 
mistake was bond fide and,the delay in presenting the 
appeal to the proper court was excusable. 

The cicumstances in that case are similar to the 
present, but the decision is important, because of its 
being based:on the bond fides of the appellant. 

The case of Maung Sin v. Maung Po (4) is un- 
doubtedly in favour of admission of the appeal. 

In that case (1911) a Bench of the Lower Burma 


‘Chief Court held that the fact that the advocate had. 


by oversight filed an appeal in the Divisional Court . 
instead of the Chief Court and the Divisional Court: 
omitted to notice the error and heard the appeal and 
gave judgment was sufficient cause for not presenting 
it within the prescription period. 

The authority is not, however, a good one as the 
reasons for the decision are not discussed or given and 
the question of bond fides was apparently not considered. 

In the later case of Ma Mai Gale v. Tun Win (5} 
a Bench of the Chief Court held that the Divisional 
Court was wrong in admitting an appeal, which was 
prima facie time-barred because it had been wrongly 
presented by the advocate to the Chief Court in the: 


’ first instance. 


It was pointed out that the mistake: of ihe neous 
was one which must have been obvious to anyone 





(2). (1917). 45, Cal. 94.. (3) 30 Lc. 211. 
(4) 4 B.L.T, 224, (5) 8 L.B.R. 566. 
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who had taken the trouble to read the plaint. The 
Court after reference to authorities held that a bond 
fide mistake of a pleader may afford sufficient cause 
for admitting an appeal after time, but pointed out 
that a bond fide mistake is one made in spite of 
exercise of due care and attention. : 

' There is little doubt that this is the correct view. 
The criterion of the excusability of the delay caused 
by presenting the appeal in the wrong Court is the 
bond fides of the mistake, that is whether it was 
made after the exercise of due care and attention. 

In the present instance the plaint itself disclosed 
that the value of the suit was about Rs. 10,000 and 
in filing the appeal in the Divisional Court, it seems 
obvious that the advocate cannot be held to have 
exercised due care and attention. 

Had he considered the question of the value of 
the appeal he must have seen that it was at least. 
Rs. 10,000 and that therefore the Divisional Court was. 
not the correct forum. It was common ground that 
the land in suit had been mortgaged by the first 
three defendants to the fourth and fifth for Rs. 8,500, 
So that they were perfectiy well aware that the value 
of property was greatly in excess of Rs. 3,011, the 
sum for which the decree for redemption was sought. 
and obtained. - 

In spite of this in the memorandum of appeal in 


the Divisional Court the appeal was not separately 
valued for the purposes of jurisdiction, as it ought to- 


have been, but there was a mere note “ value 
Rs, 3,011, ’’ which was the value for the court-fees. 
only. iy are We 
I am of opinion that the mistake of the advocate 
in presenting the appeal in the Divisional Court, 
having been. made, without due care and. attention, 
cannot be considered bond fide and that it is not. 
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therefore sufficient cause for admitting the appeal 
under section 5, ' ; ; 
I would dismiss the appeal as the time-barred. 


MAcGREGOR, J.—Although section 14 of the Limita- 
tio Act, 1908, relates to.suits and not to appeals, it 
is the recognised practice that the circumstances con- 
templated in section 14 should ordinarily constitute a 
‘ sufficient cause” within the meaning of section 5 : 
Balwant Singh v. Gumani Ram (1), cited in Karm 
Bakhsh v, Daulat Ram (2), and in Brij Indar Singh 


‘vy. Kanshi Ram (3). The question then is whetier 


the mistaken proceedings were prosecuted in good 
faith, ic, whether the advocate’s belief that the appeal 
Jay to the Divisional Court was formed with due care 
and attention, Ma Mai Gale v. Tun Win (4). 

In the last mentioned case plaintiff, and not as 
here the defendants, was theappellant. In his plaint he 
had valued the land of which he sought redemption 
at Rs. 4,500. The decree gave him a portion only of 
what he claimed. On the last day for filing an 
appeal, which at that time in Lower Burma, on a valua- 
tion not exceeding Rs. 5,000 lay to the Divisional 
Court, the pleader acting for him wrote to a Rangoon 
Advocate to file the appeal, in the Chief Court and 


-indicated a valuation of over Rs. 5,200 in a latter 


which might well have put the Rangoon advocate on 
his guard, The latter did not ask for the memoran- 
‘dum of appeal to be returned to him for presenta- 
tion in the Divisional Court until it came up for 


‘hearing and that was ffteen months after the records 


had been received in the Chief Court. There had 
also been other inaction on plaintiff's: part, and the — 





{1) (1883) LL.R.’5 All. 591, © (3) (1917) LL.R. 45 Cal. 94 at p. 105 (P.c); 
*. (2) (1888) P.R, No. 183,478(F.B.).. (4)°(1916) 8 L.B.R. 566. 
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Bench held, on subsequent appeal from the Divisional ea 
Judge, that on. grounds of unjustifiable carelessness Tin Tix Nyo 
and inattention, coupled with gross delay, he ought mavne Ba 
not to have admitted the appeal so long out of time, S4N* 
They cited Sarat Chandra Bose v. Sarasvati Devi (5). 

In that case the appeal was against an order arising 

out of an execution, and appellants who were the 
applicants were well aware that the forum of appeal 
depended on the value of the original suit. A week 

before filing their appeal in the wrong court, viz., the 
District Court, they had had before them the decree 

in the original suit showing on the face of it a valua- 

tion of Rs. 15,260, and another paper showing that the 

appeal against that decree had been preferred to the 
_ Hight Court. They had also been guilty of delay after 
becoming aware of their mistake. 

In Ram Narain Joshi v. Parmeswar Narain Natha 

(6) the plaintiffs brought two separate sutis against 
different defendants in respect of the same property, 
valuing it at different sums over Rs. 5,000 in both for 
jurisdiction, at Rs. 4,514 in one for court-fee, and at 
Over Rs. 5,000 in the other for court-fee. When he 
lost both, he filed one appeal rightly in the High 
Court and won it and the other wrongly in the 
District Court. The two suits had by consent been 
tried together. The High Court, in dismissing his 
subsequent application in the matter of the wrongly 
filed’ appeal, remarked: “They (ic, the suits)” 
appear “to have béen instituted on different dates,” 
and that is probably the reason why the ‘“ values 

are put down: at different figures ; but the applicant, 

who was the’plaintiff in those suits must have known 
very well -that the value of the suit was above Rs. 

5,000 and that the appeal in this as in the other lay 


(5) (:907) IL R. 34 Cal. 216. 
(5) (1992) ILL R. 30 Cal. 309 (P-C.). 
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to the High Court.” Apart from that, they held that 
on grounds of delay alone, and want of due diligence 
when the mistake became known, he was not entitled 
to the benefit of section 5. Their Lordships of the 
Privy Council declined to interfere six years afterwards. 

Those are the cases cited before us against the 
defendants-appellants. In their favour are Ramiji: 
Misser v. Ramader Singh (7) and Sheo Pal Singh vi: 
Kripala (8), and less directly three other rulings, viz., 
Brij Indar Singh v. Kanshi Ram (9) (exclusion of 
time occupied in a proper application for review) ; 
Balwant Singh v. Gumini Ram (10) (time occupied 
in application for review to High Court although an 
appeal lay); and Buj Mohan Dass v. Munnu Bibi 
(11) (suit presented in wrong Court owing to a bond 
fide mistake of law as to mode of valuing for jurisdic- 
tion). In the first of these cases, Raijit Misser’s, 
there had been it is true a divergence of judicial 
opinion as to the right method of valuing the suit, 
and in the second a mother acting. without legal aid 
for her minor son presented an appeal in the wrong 
Court, but the material divergences between the. 
present case and the three first examined aré wider and. 
more numerous.’ In those cases want of good faith 
appeared in the parties not only going to the wrong Court. 
with the valuation—their own valuation in two cases— 
staring them in the face, but also in action and delay.. 
In the present case the valuation is stated in the 
12th paragraph of the plaint in Burmese; where it is 
vaguely put on the very boundary for appellate: 
jurisdiction, and was forgotten thereafter by all 
concerned, and the proceedings reached the final stage. 
without any objection from plaintiffs. Diligence is 





(7) 17 C.W.N. 116 at p. 120. (9) (1917) ILL.R. 45 Cal. 94. (P.C.) 
" (8) (1916) 30 1,C. 211 (Oudh).. (10) (1883) 1.L.R25 All. 591. 
(11) (1897) LLL.R. 19 All. 348; 
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regarded asa great. test of bond fides and defendants- 
appellants have throughout been prompt and diligent. 
Due care and attention does not mean such as will 


make mistake impossible. On the facts and circum- 


stances of this case, I would hold that the appeal 
was presented in good faith in the Divisional Court and 
that the appeilants are entitled in this Court to the 
benefit of section 5 of the Limitation Act and 


that the appeal is it not time-barred, and should ne 


heard. 

As the learned Judges differed in opinion on the 
p iat of law involved, they made the following order 
ot reference under the provisions of section 98 of the 
Civil Procedure Code. 


PrarT AND MacGREGoR, JJ.--Plaintiffs sued and 
obtained a decree in the District Court, Sagaing, for 
redemption of certain lands for Rs. 3,011. It was 
stated in the plaint that the value of the suit lands 
was about Rs. 10,009 and it was common ground 
that there had been a second mortgage for Rs. 8,500, 

The defendants nevertheless filed an appeal to 
the Divisional.Court valuing the suit at Rs. 3,011 
without any distinction beiween the value fer the 
purpose of court-fees and for jurisdiction. 

The Divisional Court admitted the appede and 
Gisvuss it after hearing. 


On ‘second appeal to the Court of the Judiciai 
Commissioner in which the appeal was again valued at 
Rs. 3,011 it was pointed out after the appeal had 
been admitted that the value of the appeal was over 
Rs. 10,000 and the first appeal therefore did not to 
the Divisional Court, whose decree was set aside as 
without jurisdiction. 

The memorandum of appeal was returned to defend- 
ants to be presented in the Judicial Commissioner’s 
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Court, if thought fit, and was promptly filed in that 
Court, 

The appeal is barred by limitation unless the time 
occupied by the appeal in the District Court and 
the subsequent appeal to the Judicial Commissioner’s 
Court be excluded. . 

' The question for determination therefore is 
whether the delay caused by prosecution of the 
appeal in the wrong forum is under the cirum- 
stances sufficient cause for admitting the appeal after 
expiration of the prescribed period within the mean- 


ing of section 5 of the Limitation Act. 
~The decision turns upon whether Counsel for - 


defendants can be considered to have acted bond: 
jide in presenting the appeal to the Divisional Court. 

As we are not agreed on the point of law 
involved, the appeal must«be heard by another Judge 
or Judges as the Chief Justice may direct on the 
point of law stated under section 98 of the Civil 
Procediire Code. 

The: reference was in due course heard by the 
learned Chief Justice who concurred in the opinion 
arrived at by Pratt, J. that the appeal must be 
dismissed as time-barred. 


Kyaw Din—for the Applicants. 
Keith—for the Respondents. 


RoBINSON, C.J.—This is a reference “under 
section 98 of the Code of Civil Procedure by the 
Division Bench of this Court sitting at Mandalay, 
who have differed in opinion on a point of law, 
namely, a question as to whether the appeal before 
them was barred by limitation. The exact point on 
which the learned Judges differ was whether there 
was sufficient cause shown for admitting the appeal 
under section 5 of the Limitation Act. 
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Mr. Keith has raised a preliminary objection that. 


section 98 cannot apply, and that no reference lies. 
He urges that clause 34 of the Letters Patent of this 
Court governs the case, that the opinion of the 
senior Judge should prevail, and that there would 
then be an appeal under clause 13 of the Letters Patent. 

In my opinion the objection cannot prevail. In 
the first place, the differing judges are not bound to 
refer the point of. lawon which they differ and, if 
they decided not to do so, then the provisions of 
clause 34 will apply. But, had they taken that 
course in the present case, the result would have 
been that the decision of the Court would be that 
the appeal was barred by time, and that the Court 
had, therefore, no jurisdiction to hear it. 

I agree with the view expressed by the Full 
Bench Of the Allahabad High Court in the case of 
Husaini Begamv. The Collector of Muzaffarnagar (1) 
that the proper procedure,’ when a_ preliminary 
queston of limitation is raised, is to hear that 
question and decide -it as a preliminary point and 
if it is so decided, it cannot be said that the appel- 
late Court, which had bad not heard the appeal on 
its merits either confirms or reverses the decree 
appealed from; and, that being the case, their 
decision cannot be “ajudgment” within the mean- 
ing of clause 13 of the Letters Patent, and no 
appeal would, therefore, lie. I agree with the 
learned Judges in the authority cited that clause 34 
of the Letters Patent does not in all cases override 
the provisions of section 98 of the Code of Civil 
Procedure and where that section can properly apply 
t may be resorted to. in spite of the provisions of 
clause 34 when the result is such as would be the 
case in the present instance, it seems obviously right 

(1). (1889) 11 All 176. rae oy 
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for the differing Judges to refer the point of law on 
which they differ, as has been done inthe present 
case. Further, I am of opinion that clause 34 of 
the Lelters Patent applies only to -those cases in 
which the appeals come before the Court by virtue 
of a right of appeal given by the Letters Patent. 
Whete an appeal lies under the ordinary law of the 
land; the Letters Patent will not override the provi- 
sions of the Code applicable to the appeal. For 
these reasons, I hold that there is no ote in the 
objection which has been raised. 
Coming to the matter cf the reference, I do not 
think it necessary to refer to the large number of 
authorities that have been cited. The general rule in 
this matter is clearly laid down in the case of 
Karm Bakhsh v. Daulat Ram (2\--“We think the 
true guide for a Court in the exercise of this dis- 
cretion is whether the appellant has acted with reason- 
able diligence in prosecuting his appeal, and we 
think. further that he ought ordinarily to be deemed 
to have acted with ordinary diligence, when the 
whole period between the date of the decree 


appealed against and the date of presenting the 


appeal does not, after excluding the time spent in 
prosecuting with due diligence a proper application 


for review of judgment, exceed the period ‘prescribed 


by law for presenting the appeal.” It is true that 
the time sought to be excluded in that case was: 


‘spent in an application for review of judgment, and 


that that was a proper course to take. The same’ 

rule’ will apply where the time has been spent in 

prosecuting an appeal in a wrong Court where there 

was a bond fide mistake as to the jurisdiction of that 

Court. This rule was approved by their Lordships 

of the Privy. Counedl in the case Brij Indar Singh 
~ (2) (1888) P.R. 183. 
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v. Kanshi Ram (3), and their Lordship say their- 
after—’ There may be a general rule as to the 
exercise of discretion, but each case must, neverthe- 
less, be examined as to its own circumstances to see 
whether they make its fall within or without the terms 
of the general rule.” The guiding principle is again, 
in my opinion, correctly laid down in the case of Ma 
Mai Gale vy. Tun Win (4). The Judge had in that 
case admitted the first appeal, saying—'‘After argu- 
ment, I am of opinion that the mistake in filing the 
appeal in the Chief Court instead of in this Court was 
due to an error about the value of the land on the part 
of the pleader; who instructed appellant's Counsel. It 
is pointed out that there was no evidence as to this— 
either oral or by affidavit— on the -record. ‘There 
was no explanation as to how Maung Saw Pe came 
or could come to find that the land had been worth 
over Rs. 5,900. It is pointed out that, if he had 
examined the plaint, as he should have done, he 
could not have made the mistake, and further that, 
if the plaintiff had untruly told him that the land 
was worth over Rs. 5,000 after having valued it at 
Rs. 4,500 in his plaint, such untrue statement should 
clearly not have afforded a ground for relaxation of 
the law. of limitation in plaintiff's favour. It is 
pointed out that the discretion in admitting an appeal 
under section 5. of the Limitation Act must be 
judicially exercised and must be based on materials 
judicially cognizable. Lastly it is pointed out that, 
though it has been held that a bond fide mistake of 
a pleader affords sufficient cause for admitting an 
appeal after time,. that mistake must have been one 
made in spite of due care and attention that had 
been exercised. There was also in that case want Of 

due diligence, in that a month was allowed to. pass 

(3) (1917) LL.R. 45:°Cal. 94. (4) 8 L.B.R. 566. SSS 
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before an application was made for a copy of judg- 
ment, and there was gross delay in’ remedying the 
mistake in filing the appeal.in the wrong Court. 
Further, it is pointed out that in that case the appeal. 
has been filed by thé plaintiff, whereas in the case 
before me the appeal is filed by the defendant. 


. .. In thé present case the plaint is headéd— Suit 


for redemption of lands as pér- attached plans, 


‘A,B, C, D and -E, fneasHting 87. 14 acres for Ks. 


3,011, the mortgage nioney.’’ The plaint does not 
give the value for purposes of jurisdiction at all, but 
in paragraph 12 thereof it states that the lands in 


‘dispute are worth about Rs. 10,000: that they are 


situtated in the Sagaing Towriship, and that therefore 
the suit lies within the jurisdiction of this Court. 
When the Advocate came: to file the appeal, he 
ought to have read the plaint and, had he dotie so 
he would have observed the fact that’no value for 
purposes of jurisdiction is given, and would have 


: further learnt. that the value of the lands isso near 


the border liné between an appeal lying to - the 


‘Divisional Judge and to that of the Judicial Commis- 


sioner ‘that: he must ‘have been put on. enquiry as to. 
the true value of the lands. Apparently no enquiries 
were made. The Advocate: merely ‘took the figure 
given in the heading of the plaint as the amount due 


‘on the morigage to be the value: for purposes of 


jurisdiction. It.is little or no excuse’ to say that his 


‘clients would not know because the defendant had a 


second mortgage on these lands for Rs. 8,500, a fact 

which -is admitted, and they must have been in a 
position to instruct him had he sought instructions 
as to the true valué of the lands. The Advocate 
filed an affidavit in explanation, and in that he merely 
says | “ That by an oversight I filed: ‘an appéal against the 
decree: of the District Court in ‘the Divisional Court 
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of Sagaing instead of the High Court to whichitlay, 19% 
the value of the land in Suit having exceeded Tin Tin Nyro 
Rs. 10,000 according to the plaintiff-respondent’s Navno Ba 
valuation which I overlooked.” In extenuation of  *4INS 
his mistake he calls attention to the fact that the oe 
error had escaped the attention of the Counsel for 
the respondents and also that of the learned Divi- 
sional Judge. I cannot see that the error of the 
Counsel and the omission of. the. Divisional Judge 
affect the matter in the slightest degree... 

The real question is whether the error was one 
that is in any way excusable, or whether it was one 
which might-easily have occurred-even if reasonably 
due care and attention had been exercised by the 
Advocate. In, some cases no doubt such as when. 
there is areal doubt:as to the forum or the question 
is for ‘some reason difficult to.decide, the fact that it 
has not been observed by ‘other people may tend: to 
excuse the mistake. But, in the present case it 
‘appears to me that’ there was,a mistake that can: only 
be accounted for by the: fact that no care at all was 
aken, that no consideration was given to the question 
tas to the forum in which the appeal lay, and: that 
the very obvious necessity for considering the value 
of the lands for purposes of jurisdiction was entirely 
neglected. Nobody can imagine that the mistake was 
made with any ulterior motive. In fact, it would 
_have been much more convenient to the Advoéate to 
have. filed the appeal in the right Coutt. But that 
does not relieve the Advecate of ‘the necessity of 
exercising due care and attention. 

In my. opinion, therefore, there is’ no sufficient 
cause for: admitting this appeal after dué date;: and in 
this I concur with my brother Pratt’s view! 

The reference will be returned for disposal in due 
course of .law,: the appeal being dismissed: as barred 
by time. my 
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APPELLATE CRIMINAL. 


Before Mr. Justice May Oung. 


MAHOMED SURTY 


oY 


ie 


KING-EMPEROR.* 


Indian Motor.vehicles Act (VII of 1914),: Section 16—Burma Motor-vehicles 
Rules, 1915, Rules 26 (3), 51—Vicarious liability. 

Where the act or the omission provided for in Rele 26 (3) or 51, of the 
Burma Motor-vehicles Rules, 1915, was ‘that of the ariver and notthat-of¢ 
the owner of the vehicle, héld, 'that in the absence in the rules of any 
special provisions thereto sthe doctrine of vicarious liability did not apply. . 

Per May OunG, J.—‘' It may not be out of place to suggest that in such 
similar cases, it would be nothing more than reasonable or justin the first 
instance to point out tu a driver (whether owner or servant) that the require- 
ments of the law are not being strictly complied with. Should such a 
warning be disregarded, the offender could not possibly complain of being 


- harassed, and would have only himself to blame for not taking the friendly 


advice given, I trust that magistrates will, so far as lies: in their power, 
discourage prosecutions for every trivial offence under the Motor-vehicles Act 
and Rules, except when a previous warning has been ignored or where 
public safety has in fact been endangered.” 

Thornton v. Emperor, 38 Cal. 415; Baidya Nath Bose v. Emperor, 45 
Cal. 430—distinguished. ; 


For the purposes of this report the facts are 
stated with sufficient. detail in the judgment of the 
Court reported below. 


_ May Ounce, J.—The petitioner was convicted sp 
the Additional District Magistrate of Rangoon of an 
offence under section 16 of the Indian Motor-vehicles 
Act, 1914, read with Rule 26 (3) of the Burma 
Motor-vehicles Rules, 1915. The charge was that 
on the night of the 20th December 1922, the peti- 


tioner’s car was driven without a proper rear light. 


The witnesses depose that, though there was a light, 





* Criminal Revision No. 293B of 1923 from the Order of the Additional 
District Magistrate of Ranoogn in Criminal Regular Trial No. 21 of 1923. 
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the illumination of the registered number on the 
rear number-plate was not such as to render the 
number legible at a reasonable distance. 

The car was driven on the occasion by the 
petitioner’s chauffeur, one Shah Wali Khan, but it 
was contended for the: prosecution that it is the 
owner who is responsible in such a case. This 
contention was upheld by the Court below and the 
petitioner now urges that the conviction was founded 
on a mistaken view of the law. 

Section 16 of the Act. lays down that whoever 
contravenes any of its provisions or any rule made 
thereunder shall be liable to a penalty. Rule 26 (3) 
enacts :—'‘ Provision shall be made in every motor: 
vehicle for the illumination of the registered number 
on the rear number plate in such a manner as to 
render the number legible at a reasonable distance.” 

It is not disputed that provision was niade with 
a view to such illumination and that under ordinary 
working conditions the light was sufficient for the 
purpose contemplated. Nor can it be denied, on the 
other hand, that it is the owner’s duty to exercise 
reasonable care to ensure that the provision continues 
to be adequate. Indeed I cannot imagine any ordinary 


owner failing to exercise such care for his own sake_ 


and ‘the safety of his, car. However, it must occa- 
sionally happen that the light becomes considerably 
weaker on account of long use or some defect in the 
apparatus, and it is then.that tte authorities respon- 
sible for the administration of the Act'and Rules 
have reason to complain if the number is not dis- 
cernible from a reasonable distance. But there must 
be also other cases where the faulty illumination is 
due to the carelessness of the: driver, and, though 
the offences may be exactly the same, the owner 
cannot fairly be held responsible. a 
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On the construction put on the rule by the learned: 
Magiatrate, the owner is always liable, even if, as 
in the present case, he happens to be hundreds of 
miles away when the offence is committed. 

The Court below has allowed itself to be led 
away by arguments from the Law of Torts and by 
the false analogies of the Indian Steam-vessels and 
Opium Acts, under which an express statutory 
liability attaches to owner in certain cases. It has 
also relied on to cases decided on rules regulating 
the use of motor-vehicles in Calcutta. 

In Thornton v. Emperor (1j} the owner of of 
motor cat who permitted his car to be used or 
driven by his servant was held liable, though absent, 
for a contravention by the servant of a rule prohibit- 
ing excessive speed and dangerous driving, This 
liability was based on a rule which reads :— 


‘“ No person shall drive, or have charge of, as 
cause or permit to be used, any motor-car 
etc., which does not in ail respect conform 
to these rule, or which is so driven or 
used as to contravene any of these rules.” 

This somewhat curious wording, whereby it was 
“evidently intended to import the doctrine of fost 


hoc propter hee into the law, a doctrine which is 


ordinarily contrary to the spirit of the law,” formed 
the basis of the decision, and the word “ permit to 
be used” appear to have been the guiding factor. 
But, at the same time, it was pointed out “that it is 
not in every case of improper use by the servant 
that the master should be punished... There must be 


permission, express or implied, to use the car. The 


hired driver is not permitted: to ply. the car for hire 
or for his own purposes, nor is he. permitted, when 


(1) (1911) IL.L.R. 38 Cal. 415. 
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he is merely taking the car home after dropping his 
master or his master’s friends, to drive the car reck- 
lessly. merely for his own amusement or caprice.” 
‘With all respect to the learned Judges, there seems 
to. be, in this latter statement, a distinction without a 
difference. Logically, the owner should be held 
liable whenever the dri iver contravenes the law, so 
long as he is driving the car with the -owner’s per- 
mission. 

The same point arose in Baidya Nath Bosz v. 
Emperor (2) and Tennon, J, said: ‘‘ The language of 
the rules cannot be said to be very. happy and, 
Speaking for myself, I think the construction is not 
free from doubt.’’ But since the question was con- 
cluded by authority. (Lhorzton's case), his Lordship 
held, Richardson, J., concurring, that the owner was 
punishable for his servant’s rash criving. Again, 
emphasis was laid on the words ‘ ‘ permit to be used.” 

Now, these words do not appear in the Burma 
rule cited nor in Rule 51 which runs: ‘No motor. 
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vehicle shall be used when the registered number | 


thereon is obscured or not easily Cistinguishable,” and 
I cannot therefore presume that the Local Govern- 
ment intended to penalise an owner fcr the acts or 
-omissions of his servant. ; 

Hence in may view, the conviction. was not ‘usti- 
‘ed and must be quashed. 

It may not.be out of place to suggest that in 
such and similar cases it would be nothing more 
than reasonable or just in the first instance to point 
out to a driver (whether owner or servant) that the 
tequirements of the law are not being strictly com- 
plied with. -Should such a warning be disregarded» 
ahe offender could not possibly complain of being 


ee 
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harassed, and would have only himself to blame for 
not taking the friendly advice given. I trust that 
Magistrates will, so far as lies in their power, dis- 
courage: prosecutions ‘for every trivial cffence under 
the Motor-vehicles Act and Rules, except where a. 


‘previous warning has been ignored or where public 


safety has in fact been endangered. I understand 
that this is the practice in Great Britain and in other: 
parts of the Empire, and no one will deny that it is 
in harmony with the dictates of reason and justice. 

I set aside the conviction and direct that the fine. 


. be refunded. 


APPELLATE CRIMINAL. 


Before Mr. Justice Pratt. 


KING-EMPEROR 
V. 


MAUNG AUNG GYAW AND TWoO.* 


Criminal Proceduré Code (V of 1893), section 233—Offences committed in the 
course of the same transaction—Acts done in pursuance of a conspiracy— 
interference on revision against acquittal. 

Where a proposal for a boycott was made by the President of an Associa-- 
tion and shortly afterwards the secretary and a member took joint action to- 
boycott the person against whom the resolution was directed, held, that, the: 
inference being that they were taking part in conspiracy, acts done in 
pursuance of such a conspiracy must be deemed to be part of the same 
transaction, within the meaning of section 239, Code of Criminal Procedure. 

Held also, that the High Court does not ordinarily interfere on revisior 
sua motu to set aside an order of acquittal. Lz 3 

Barindra Kumar Ghosh v, King-Emperor, 38 Cal., 467 ; Khagendra Nath: 
Chaudhuri v. King-Emferor, 19 C.W.N. 707—referred to. 


Maung Aung Gyaw was convicted by the Subdivi- 
‘sional Magistrate, Pakékku, under section 4 (a) of the 
Anti-Boycott Act, 1922, of making a proposal for 





' * Criminal Revision No. 423A of: 1923 arising out of Criminal Regular- 
Trial No. 1 of 1923 of the Court of Subdivisional Magistrate, Pakéku, 
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boycotting a headman and non-members of a 
Wunthanu Association. 

Maung Pyok and Tha Han were tried and con- 
victed under section 4 (c) of the same Act, of 
promoting the boycott of the same headman, in the 
same proceeding. The Magistrate found that Aung 
Gyaw at a meeting of the Association, of which he was 
the President, on the 12th September made a’ proposal 
for the boycott of the Paikthin headman, his relatives 
and non-members of the Association, which was putas 
a resolution and carried by the meeting. Within. two 
days of the meeting the second and third accused 
went to one Ma E Me, who was a member of the 
Association, and ordered her net to work for the 
Thugyi, by whom she had been employed, or for any 
other non-member of the Association. There was a 
considerable body of evidence that Nga Aung Gyaw 
was President of the Association and made the 
proposal to boycott the headman to the meeting. 
There was also ample evidence that Maung Pyok was. 
Secretary and Tha Han a member of the Association. 


On appeal the Sessions Judge set aside the convictions... 


and acquitted the accused holding that there had been 
a misjoinder of charges. There was no appeal from 
this acquittal. 


PRATT, J.—The Sessions Judge rightly pointed cut. 


that under section 239 of the Criminal Procedure 
Code two or more persons can be tried together for 
offences committed in the course of the same transac- 
tion and that it is not necessary that these offences. 
should be committed simultaneously or within a short 
- interval of each other ; but that there should be a. 
. continuity of purpose or action. 

' To this statement of the law so far as it goes I 
have no exception to take; but the learned Sessions. 
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Judge proceeds to lay down that the mere fact that 
a proposal had been made two days before for boy- 
cotting the headman does not warrant a presumption 
that the second and third accused were acting under 
instructions from the first accused. 
' This may be so; but the Judge has failed to see 
that it was not necessary to prove that the second and 
third accused were acting under instructions from the 
first in order to render their joint trial legal. 
The fact that the second accused was Secretary of 
the Association and the third a member would justify. 


_.the presumption that, in telling Ma E Me, two days 


after the meeting at which the motion for boycotting 
the headman was made, not to work for the headman, 


‘they were promoting the boycotting of the headman 


in pursuance of the first accused’s resolution at the 
meeting. 

Incidentally I would observe that the Sessions 
Judge found the case against the first accused not 
proved although the evidence against him was ex- 
tremely strong. 

The Sessions Judge has assumed that if it is proved 
that no proposal to boycott the headman was made by 


‘the first accused, the trial of the second and third 


accused becomes illegal. 

His reasoning involves a petitio frat Even if 
the proposal by the first accused was not proved, but 
the promotion of the boycott of which he was the 
alleged proposer, was proved against the second and 
third accused, the fact that all three were tried together : 
would not render the trial illegal or be a valid reason 
for acquitting the second and third accused, against 

whom a charge under section 4 (c) was brought home. 

The determining factor as to the legality of a 
joint trial is not, as ‘the Judge seems to think, its 
result. 
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The three accused were being tried together for 
acts forming part of a continuous transaction, viz., the 
proposing and promoting of a boycott ; and the mere 
acquittal of the proposer did not render the joint trial 
illegal. The second and third accused were still liable 
to be convicted at the same trial for promoting the 
boycott so long as it was proved that they did\promote 
it, even though the guilt of the proposer was not 
established. ; 

On the allegations made by the prosecution and 
the facts found by the Magistrate, Iam of opinion that 
ihe joint trial was legal and that there was no mis- 
joinder of charges. _ 

The word transaction in section 235, Criminal 
Procedure Code, has a very wide connotation and 
‘covers a series of acts connected together. 

When a proposal for a boycott is made by the 
President of an Asspciation and shortly afterwards the 
Secretary and a member take joint action to boycott 
the person against whom the resolution is directed, the 
inference is that they are acting in furtherance of a 
common purpose or, in other words, that they are 
‘taking part in a conspiracy. Acts done in pursuance 

of such a conspiracy must be deemed to be part of the 
same transaction. 

For this view there is ample authority. - 

In the Calcutta case of Barindra Kumar Ghose v. 
King-Emperor (1), it was pointed out by Jenkins, C.]., 
that though to establish a charge of conspiracy there 


607 


1923 
KING- 
EMPEROR 
Vv. 
MAUNG 
AUNG GYAW. 


PRaTT, J. 


must be agreement, there need not be proof of direct ~ 


meeting or combination, ncr need the parties’ be 
brought into each other’s presence ; the agreement 
may be be inferred from circumstances: raising a 
‘presumption of a common cencerted plan to carry out 
the unlawful design. j 





(t) (1914) 38 Cal. 467. 
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These remarks apply most pertinently to the facts 
of the present case. 

Similarly in Khagendra Nath Chopithurs v. King- 
Emperor (2), a case in which the question of misjoinder 
of charges was raised, it was observed that in cases of 
conspiracy the agreement between the conspirators — 
cannot generally be directly proved, but only inferred 
from other facts prcved in the case. 

It was pointed out further by Beachcroft, J., that 
the term “ transaction is not synonymous with offence, 
and that so long as the conspiracy continued, the 
transaction, which began with the forming of the 
common intention, continued. It was-held accordingly 
that possession of firearms and conspiracy to manufac- 
ture arms were committed in the course of the same 
transaction. 

_ The logical outcome of the view taken by the 
Sessions Judge would be that the proposal to boycott 
and subsequent acts promoting the same boycott can- 
not be held to be part of the same transaction in the 
absence of direct and definite evidence to that effect. . 

I am afraid Magistrates are likely to interpret the 
Sessions Judge’s judgment as laying down a general 
rule: ihat the proposers and promoters of a boycott. 
cannot be tried together, unless there is direct evidence 
of overt acts to prove that they were acting in concert. 

This is obviously not a correct statement of the 
law as to misjoinder of charges. Such «vidence is 
necessarily difficult to obtain, and is nota sine qua non, 
where the facts are such as to justify the presumption 
that the various acts charged were done. in. soars 
of a conspiracy to boycott. 

It is extremely undesirable that any such erroneous 
mpression as that suggested should be conveyed to 
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Magistrates and I have therefore considered it neces- 
sary to comment at some length on the judgment of 
the Sessions Court and set out what I conceive to 
be the correct point of view on the question o 
joinder of charges and joint trials for separate 
offences forming part of a single transaction. 

"No appeal has been preferred against the Sessions 
Judge’s order and this Court does not ordinarily inter- 
fere on revision sua motu to set aside an order of 
acquittal. ; 
Let the ‘proceedings -be returned with these 
remarks, 


APPELLATE CRIMINAL. 
‘ Before Mr. Justice May Ounég. 
MAUNG. LAY AnD Six OTHERS 


v: 
KING-EMPEROR.* 


Approver—E idence of if uncorrotorated—Indian Evidence Act (Iof 1872) 


Section 133—Confession ly a person in police custody—Evidence Act, 
sections 26 and 27—‘ Free detention.” 
He'd, that there is no positive legal bar to taking an approver’s evidence as a 
basis for a conviction, but unless some reliable corroboration on a material 
point were super-added to it, 1t would, in almost all cases, be unsafe toa sap aoe 


as conclusive. 
Held, that as scon as an acused or suspected person comes into the hands 


of ap iice-cfficer, he is, in the absence of Clear and unmistakeable evidence to 
the c nt:ary, nolonger at liberty and is therefore in custody within the 


meaning of sections 26 and 27, Indian Evidence Act, 
Per May Ounc, J.—‘'I have come across several cases in which police- 
Officers have,.after dctaining a person accuSed of an Offence, put forward the 


plea that the latter was not in custody, because he had not yet. been formally 
arrested. The object of this seems to be either to avoid the operation of section 
‘26, Indian Evidence Act, or to shorten the period of time between the arrest 
and the confesSion subsequently made to a magistrate, or to postpone the 
nzcessity for applying for a remand order ; in one case which came under my 
notice the object was to put in as evidenc a'statement, taken down in writing 





* Criminal Appeals Nos. 626, 649, 650 and 730 of-1923 from the Order of 
the Sessions Judge of Meiktila, in'Sessions Trial No. 9 of 1923. 
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1923 which was inadmissible under section 162, Code.of Criminal Procedure. 
aa This idea of ‘* free detention ” is, in may view altogether mistaken, sometime 
Maung Lay 
a even hypocritical. It is an indringement of the pica while appearing to 
Kinc- conform to the strict letter of the law.’ 
EMPEROR. 


Po Chit v. King-Emperor, 6 &.B.R.4—9e ferred to. 


“The facts relevant to this report appear in the 
judgment below. 


May Ounce, J.—These four appeals were filed 
by seven men who were convicted on’ a charge of 
dacoity committed on the 30th June, 1922. They 
were the Ist to 6th and 8th, accused in the Court 
of Session ; the 7th was acquitted. 
The cule evidence accepted agairist Nos. 1, 2s 
4, 5and 6 was that of oe Kwe Ni (2 P.W.), an 
approver. In a lengthy and most painstaking judg- 
ment, the learned Sessions Judge found that particular 
corroboretion was lacking as regards these men, but 
held, on the authority of Po Chit v. King-Emperor 
(1), that the evidence of the approver was sufficient. 
That ruling appeared to the learned Judge to be 
“ authority, not merely for the proposition that a 
‘conviction based ‘on the uncorroboraied evidence 
of an approver is not illegal, but also-for the further 
_ proposition that, © when thé” approver’s ‘evidence is 
accepted as substantially true, i¢, as leaving, no 
‘room for reasonable doubt that he actually « took 
part in the crime, the abstract possibility, unsubstan- 
tiated by anything on the record, that he may 
have substituted the innocent for the guilty, or.added 
the innocent to the guilty, is not a sufficient ground 
for refusing to accept that evidence as a basis: for 
“the conviction.of each accused whom it: implicates.” 

_. No authority beyond, section 133, Indian Evidence 
Act, was needed for the first proposition above set 








(1) cl ‘6 LB.R. 4. 
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out, and it is more than doubtful whether the learned 
.Judges who decided Po Chit’s case had any inten- 
tion. of laying down a general proposition of law, 
Indeed, Fox, C.J , at page 11. of the report, expressly 
said :—'f The decision in each case much depend 
on its own particular circumstances, and’ no general 
rule can be laid down as to when an accomplice’s 
-uncorroborated evidence alone should be accepted 
and acted on against an accused, ”’° 

On page 10, it is conceded “that a conviction 
on the uncorroborated evidence.of an accomplice is 
to be regarded as exceptional," and the two ilus- 


trations given under section 114 of the Act clearly 
‘indicate ‘that the application of section is must be 


exceedingly rare. 

The suggested extension of the principle would 
in ‘some cases lead to unlodked-for’ results. To 
take a concrete example :—A commits a crime in con- 
junction with B and, later, having been pardoned, is 
cited as a witness for the Crown. Secretly prompted 
by X, he implicates C instead of B, and’C is unable 


to establish: an alibi. There is nothing on the 


record to show that. A was prompted by X or 
any one else. -In these circumstances, the Court, 
being satisfied that A was one of the criminals might, 
according to the learned Sessions Judge’s reasoning, 
be justified in convicting C. The presumption of 
innocence, added to the presumption allowed by 
section 114, would be insufficient to save him. 

There is no positive legal bar to taking an 
“approver'’s . evidence asa basis for’, .a conviction, but 
unless some reliable corroboration on: a material 
‘point were super-added to it, it would, in almost all 
cases, be unsafe to accept it as conclusive. 

The case of Po Chit was in many ways excep” 
: tonal. The ‘approver was naturally overcome with 


it 


1923 
Maunc Lay 
Uv 

., Kinc- 
EMPEROR. 


May Ovune, 


612 


1923 
Mavunc Lay 
v. 
KING- 
EMPEROR. 


May ei 


INDIAN LAW REPORTS. [ Vou. I 


‘remorse because he had been privy to the murder 


of a little boy, his own cousin, and both Fox, C.J., 
an Twomey, J., laid considerable emphasis on this_ 
circumstance. It is rica Hartnoll, J., 
took a different view, — 

In the case before me, the approver was unearthed 
through the instrumentality of one of several bad 
characters whom the Police, at a loss fora clue, 
had called in to assist them. Kwe Ni was brought 
before an array of ‘police- -officers and questionéd,. 
but four or five times denied that he had a hand 
in the dacoity. Finally, an Inspector told him 
that, if he spoke out, he would be made an approver. 
He, thereupon, told a story which gave the Police 
material on which to act. He also: took them to: 
various places and, at different times, produced 
sundry coins and articles which he said were part 
of the: stolen property. There is one matter on 
which considerable stress was laid, namely, that 
Kwe Ni gave “ information that there would pro- 
bably be found the stumps of some cheroots -which 
had been smoked by some of the dacoits at the time of 
the distribution of the spoil” and that ‘in accor- 
dance with Kwe Ni’s prediction cheroot ends were 
found at the place pointed out by him.” This; 
if fully borne out, would afford strong’ general 
corroboration of the approver’s story ; but Kwe Ni- 
himself (page 156 of the record) says :—‘ As far as. 
I know cheroot stumps were found only at the 
place of distribution. Before they were found, I had 
not mentioned that any one smoked at the place of 
distr ibution. ’ 

‘In several respects, the approver’s evidence did 
not appear to the trial Court to be quite satis- 
factory. The likelihood of his “playing a double 
game ” strongly suggested itself at one time, and, 
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asregards the 7th accused, Po Ket (who was ac- 
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quitted), the learned Judge held that “it may be Maun Lav 


reasonably suggested that the approver may have 
been induced to add him to the list of genuine 
participants in the dacoity ” 

The difficuly seems to me to be to determine 
where exactly the line can be drawn ; if Kwe Ni was 
. capable of implicating one innocent man, and there 
is no doubt that Kwe Niis a thorough paced scoun- 
drel, he was equally capable of dragging in others, 
and, taking this into consideration, I must come to 
the conclusion that, in the circumstances of the 
present case, the uncorroborated testimony of the 
. approver does not afford sufficient foundation on 
which a conviction can safely be based. © 

I therefore aliow the appeals of Maung Lay, 
Maung Lu Tha, Maung Po Maw, Maung Po Thaw, 
and Maung Thin, and direct that they be acquitted 
and set at liberty. 

The cases of Maung Pu and Po Chi are on a 
different footing.. Both made confessions which were 
subsequently retracted in Court; that of Maung Pu 
was ruled out on the ground that it had been 
made under inducement, it having been established 
that the Circle Inspector Maung Than (who had 
- prevailed on the approver to speak -out) not only 
held outa promise of pardon but actually- spoke of 
areward. Po Chi’s confession was admitted though 
_not “very convincing” and “entitled to but little 
weight.” When retracting it in the committing 
Magisirate’s Court, Po Chi stated that the station 
officer and the Circle Inspector had beaten him and 
put ‘chillies into his eyes; nevertheless, the Inspector 
Maung Than was not called asa _ witness at the trial, 
and I can find no reason for this omissien. In any 
ease, I think that the learnd Sessions gudge’s argument 
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that if Maung Than was capable of illegally promising 
a pardon to Kwe Ni he was equally capable of doing 
so to Maung Pu, must have equal force in the case of 
Po Chi, and itis at best doubtful if his confession 
was. obtained by moral suasion and nothing more, 
Besides this, his village headman Kywe Wa (18 P.W.) 
on at least two or three occasions urged him to 
confess, and this wasata time when Kwe Ni and 
Maung Pu had confessed, but had not yet been kept: 
in handcuffs, and it was rumoured that they would be 
made approvers. (pages 293 and 294). There is also the 
fact that this headman is the brother of Tun Naing, the 
principal “‘ bad character’ who was assisting the police 
and.at whose suggestion the aprover, Kwe Ni was called 
in, On the whole, therefore, the confession of Po Chi 


‘ should, in may view, have been excluded. 


~ Apart, however, from these confessions, there is the - 


allegation that Maung Pu and Po Chi “produced” 


certain articles said to be part of the stolen pro- 
perty. The former gave up four silver anklets two 
peacock rupees and Rs. 48. The latter pointed out 
a place near his house, from which Rs. 44 were 
dug up, and also certain stumps of the castor plants ; 
he isalso said to have led the police to the place 
where the dacoits had divided the spoil and to the 
hut of cne Po Mya, both of which had been a 
by Kwe Ni on the day previous. 

The learned Sessions Judge appears to have 


“held in the case of both these accused that section 


27, Indian Evidence Act, was inapplicable, as neither 
was at the timein police custody. Maung Pu was 


in custody on the evining of the 6th july; at some 


time during that day he had given up the anklets 
and peacock | rupees, but it was not till the next 


day that he produced the Rs. 48. From the 


approver’ s evidence it appears that on the ini of 
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the 6th, he set out with an Inspector and others to 
return to his house. On the way the party stopped 
at Maung Pu’s house and the Inspector took him 
along. Later Maung Pu led the “party to well 
south of the village andi-near it dug up two pea- 
cock rupees and two pairs of silver anklets, Maung 
Pu was then arrested and kept at the house of 
the village headman. ‘‘I myself,” said Kwe Ni, “ had 
not yet been arrested. I was being kept in ‘free 
detention’.” 

-As to Po Chi, the Sub-Inspector, Maung San Pu, 
-says:— The samie day (8th) we went to Po Chi’s 
hut. There we found Po Chi. Kwe Ni and Maung 
Pu were with us and both pointed him out. * * 
* * After that {Po Chi was sent into Thekkegyin 
village by cart; he}“was not yet arrested. I forget 
who went with him.” It was not till the next day 
the 9th, that Po Chi produced the Rs. 44 and 
pointed but certain things and places. Probably 
this was another instance of ‘‘ free detention.” 

I have come across several-'cases in which police- 
officers have, after detaining a person accused of 


an offence, put forward the plea that the latter was 


not in custody because he liad not yet been formally 
arrested. The object of this seems to be either to 
avoid the operation of section 26, Indian Evidence 
Act, or to shorten the period of time between the 
arrest and the confession subsequently made to a 
Magistrate; or to postpone the necessity for apply- 
ing for a remand order; in one case which came 
under my notice the object was to - put in as 
evidence a statement, taken down in writing, which 
was:inad missible under section 162, Code of Criminal 
Procedure. 

This idea of “ free detention ” “is, in my view, 
altogether mistaken, sometimes even hypocritical, 
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It is an infringement of the spirit while appearing 
to conform to the strict letter, of the law, and I 
would lay down that, as soon as an accused or sus- 
pected person comes into the hands ofa police- 


‘officer, he is in the absence of clear and unmis- 


takeable cvidence to the contrary, no longer at 
liberty and-is therefore in custody within the meaning 
of sections 26-and 27, India Evidence Act. 

The failure to recognise this principle, has, in. 
the present case, had the unfortunate result that 
statements which might shave been admitted under 
section 27 have not been recorded and the Court 
was obliged to fall.back on section 8 and to con™ 
sider only the conduct of the accused. 

Undoubtedly the conduct of Maung Pu was such 


casto fix -him with guilt. Among the properties 


taken by the dacoits were four pairs of silver anklets 
20 peacock rupees and several hundred: modern. 


rupee coins. He led the police to a spot where 
two pairs of similar anklets and two peacock rupees 
‘had been buried and were dug up, and on the 


following day gave up 48 odrinary rupees. The 
identity of the anklets was sworn to by the com- 
plainant, and though the Burmese coins cannot be 
absolutely identified they are sufficiently uncommon 
at the present day to cast upon the accused the 
burden of proving that he came by them honestly ; 
moreover. it has not been shown that Maung Pu 
is a man who would be likely to possess such a. 
sum as Rs. 48. Besides this, it was not only Kwe 
Ni but Maung Pu as well who took the police to 


‘the place where the booty was divided and to Po 


Mya’s hut, the dacoits’ rendezvous before they sei 
out on their nocturnal expedition. Add to all 
this the fact that be is related to Kwe. Ni, and 
there is, with the latter’s evidence, enough to show 
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conculsively that he was one ofthe dacoits. No 
witness was cited by him and his story that he 
was cajoled into making the ‘discoveries’ was 
rightly discredited. I therefore hold that the con- 
viction in his case was correct and his ‘appeal (No. 
_ 649) is dismissed. 

There remains the case of Po Chi. All that he 
was in possession of was a sum of Rs. 44 and he has 
produced evidence which, in the learned Sessions 
Judge’s opinion, goes to show that his fina: cial 
position is such that no adverse inference cculd be 
drawn against him from the mere fact of his posses- 
sing so much fmoney. As to the allegation that he 
pointed out]certain castor. stumps (because castor 
sticks were [used in thefdacoity for the purpose of 
fixing fire-rings thereon) and certain places, namely 
Po Mya’s hut and the spot. where the division took 


place, the Court accepted the evidence of headman - 


Maung Ba Din, whoffwas associated with the in- 
vestigation from the outset and was thus not an 
altogether independent witness, The accused’s version 
was that the ex-convict and registered ‘criminal, 
Tun Naing, showed, the stumps and the places, and as 
the learned Sessions Judge remarks, the police were 
seriously to blame for premitting the presence ofaman 
like Tun Naing, instead of an independent respectable 
elder. At any rate, there was only “an implied admis- 
sion of guilt’. As against this, there is one im- 
portant fact that has been excluded from consideration, 
namely, that in Kwe Ni’s first statement to the 
police (page 363) he did not name Po Chi as one 
of this acccomplices, but merely referredto him “as 
aman who came along with Po Ket.’ Po Ket as 
the man who was acquitted and if is not clear that 
Kwe Ni was speaking to the actual time of the 
dacoity. Kwe Ni’s statement, being a confession to 


617 


1923 
Mauxc Lay 
v. 
KINnG- 
EMPEROR. 


MAY Ovuxe, 


613 


1923 


INDIAN LAW REPORTS. — [Vou. I 


a police-officer, was, as acknowledged in the Lower 


Maune Lay Court’s judgment, wrongly admitted, but the part 


v: 
KING- 
EMPEROR. 


May Oune, 


1923 
Sep. 3. 


which I have referred to was relevant for the pur- 
pose of contradicting Kwe Ni, who now states that 
Po Chi was one of the dacoits. In these circum- 
stances it would not be safe to convict Po Chi and 
he is therefore acquitted. 

The money and properties seized from the pos- 
session of those who have jnow been acquitted will 
be returned to them. 


APPELLATE CIVIL. 


Before Mr Justice Pratt and Mr. Justice Macgregor. 


MAUNG MU AND OTHERS 
v. 
MAUNG KAN GYI AND‘oTHERS.* 


Abalement of appeal—Suit against scveral defendant's —Relief sought as 
against each defendant ascertaiued—Death of some defeudants—With— 
drawal of a prior suit for declaration, without leave to bring a fresh 
suit—Subsequent suit for consequential relief —Civil Precedure Code (Vof . 
1908), Order 23, Rule 1 (3). . 

Where in a suit for the recovery of a war bond or its value against several 
defendan’'s, it being ascertained what was the sum received byeach defendant 
out of the proceeds of the bond, whic had beea distributed, held, that the 
plaintiffs. would still have a cause of action for that sim against each of them 
and the necessity of obtaining a declaration of the plaintiffs’ tit!e to the bend 
would be a ground for uni ing all the surviving defendants in a single suit. 

Held also, that on the dza‘h of some of the defendants, their legal represen - 
tatitves are not necessary parties to the suit, amd that the suit does not abate 
as against the surviving defendants, though the a atives of the deceased 
defendants are not brought on the record. 

"Where, in a prior suit, the pl: uintiffs sued for a declaration of title toa war 
‘bond- without aay consequential relief, which sit was withdrawn without 
leave tc bring a new suit, eld, that Order 23, Rule 1 (3), barred a new suit 
brought for the conszquential relief of recovery ee the war bond or its valve. 





* Civil First Appeal No: 584 of 1921 against the Judgment and Decree of 
the Dist:ict Court, Kyauksé in Civil Suit No. 1-of 192u. 
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Per Pratt, J.— The crucial matter ofjeach suit is in reality the§title 
of the plaintiffs to the winning ticket. If they failed toiprove that title, neither 
suit could succeed. 

_ Jamna v. Sarjit, PLR. (1919) 166 ; Ma Zan Nyeinv. Maung Kyaw Zan, 1 
Ran. 189 ; Raj Chunder Sen v. Ganga Das Seal, 31 Cal. 487 ; Sardari Lal v, 
Ram Lal, 1 Lahore 225—referred to. 

Gopal Chandra Banerjee v. Purna Chandra Banerjee, 4 C.W.N. 110 ; 
Jug gobundo Chatterji v. Watson, 7 Bourke's Reports, 162; Ma Kov, Muung Ba 
Tun, U.B.R. I (1897-01) 284 ; makhawmatar v. Mahadeo Narayan, 42 Bom 


155—distinguished. 

The facts appear in the judgment of Pratt, Ji 
reported below. 

Chatterjee—for the Rppdlanes 

Mya U—for the Respondents. 
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Pratt, J.—Maung Mu, headman, and nine other - 


villagers cf Wuntho sued the defendants, 210 in 
number, to recover a War Loan Bond for Rs. 75,000 
or Rs, 75,000 together with interest thereon. 
Plaintiffs’ case as set forth in the plaint was: that 
the ticket, which won the second prize in the Burma 
War Loan Sweepstake, a War Loan Bond for 
Rs. 75,000, which had issued in the name of first 
plaintiff, had been wrongly made over by the 
Executive Committee of the Sweepstike to the defend- 


ants on their faise representations that they were: 


purchasers of the ticket in question. That the 
defendants were liable jointly and severally to return 
the bond to plaintiffs or to pay the money equivalent 
with interest to date, and that defendants 1 to 2¢9 
had transferred the bond to defendant No. 210. 

The Trial Court ‘held that the suit was barred 
under Order XXIII, Rule 1 (3), the subject-matter 
being the same as that in suit No. 1 of 1918 of 
the District Court, Kyauksé, which was dismissed 


“without contest. 


In this Court a preliminary objection has been 
taken that, the appeal having abated against six of the 
respondents v ving to their death, the whole appeal fails. 
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Counsel for respondents relies upon the rulings. 


MauxeMv in Ma Zan Nyein v. Maung Kyaw Zan (1), the Lahore 
Maune Kaw case of Sardari Lal v. Ram Lal (2), the Punjab case 


GyI. 


PRaTT, J. 


Jamna vy. Sarjit (3) and the Privy Council case of 
Raj. Chunder Sen v. Ganga Das Seal (4). 

It is argued that the shares of the various defendants 
cannot be decided, unless the representatives of the 
deceasei| defendants are made parties to the suit. 
If that were so then the suit must fail because of its. 
abatement against defendants, who were necessary 
parties. The crucial. point is whether plaintiffs, can 


_ obtain a decree on their claim against the remaining. 
defendants in the suit as framed, in other words 


whether the defendants against whom the appeal has. 
abated are necessary parties. . 

In Ma Zan Nyein's case, it was held that where 
an appeal abated against a deceased respondent, who. 
was a necessary party to the appeal the appeal abated 
as against all the respondents. 
~ In the Lahore case cited, where one of the 
respondents in whose favour a decree was. passed 
jointly with others had died and her legal represen- 
tatives had not been brought onthe record, it was 
held that the decree being a joint one appeal 
abated in toto. 

In Jamna v. Sarjit similarly where a decree for a. 
declaration of joint title to a share in a piece of land 
had been granted, and the appeal had abated against 
one of the respondents it was held that the appeal 
abated in its entirety. | 


In Ran Chunder Sen v. Ganga Das Seal their 
Lordships of the Privy Council held that the nature 


of the suit being such that the cause of action did 





(1) 1 Ran, 189. (3) P.R. (1919) 166. 
(2) 1 Lahore 225, (4) (1904) 31 Cal. 487. 


VoL. I] RANGOON SERIES. 


not survive against the remaining respondents alone, 
the appeal abated entirely. 

The advocate for appellants contends that his suit 
against. the remaining defendants does not necessarily 
abate but that he still has a cause of action, since 
the bond, which is the subject of the suit, was 
cashed through the Imperial Bank, and the proceeds 
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divided amongst the defendants, and he is prepared - 


to prove what each defendant received as his share. 

He does not now seek a decree for the whole 
amount against the defendants jointly, but wishes to 
recover from each what he has received as his share 
of the proceeds of the bond. 

Counsel for respondents contends that the sme is 
in substance a suit’ for declaration of title to the 
bond and that consequently a decree cannot be giver 
agairst some of the defendants, when the appeal has 
abated against others. 

I do not know that I am prepared to accept this 
point of view nor the argument that on plaintiffs’ case 
as now explained a separate suit should be instituted 
against each defendant. It is a maintainable thesis 
that.on the plaint as at present worded the defendants: 
are sued jointly and the cause of action does not 
survive against those defendants with reference to 
whom the appeal has not been ordered to abate. 

_ If, however, as a matter ot fact the proceeds of the 
bond have been distributed amongst the defendants. 
and it can be proved what sum each has received, 
then plaintiffs still have a cause of action for that 
sum against each of them, and the necessity of 
obtaining a declaration of plaintiffs’ title to the bond 
would be a ground for uniting all the surviving 
defendants in a single suit. This would apparently 
necessitate an amendment of the plaint, but the 
circumstances having changed since the suit was. 
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filed, I should not be prepared to hold that the 


Maung Mu amendment of the plaint was inadmissible. ] am not 
Mauna Kan therefore satisfied that the representatives of the 


‘GYI. 


Prarv, J. 


deceased defendants are necessary parties to the suit, 
or that the appeal must fail because they have not 
been joined. . 

It becomes necessary accordingly to decide 
whether the learned District Judge was right in 
holding that the suit was barred under Order XXIII, 
Rule 1 (3), by reason of Suit No. 1 of 1918 having 
been withdrawn without leave to bring a fresh 
suit, 

In Suit No. 1 of 1918 of the District Court, 
Kyauksé; plaintiffs sued the defendants, the rival 
claimants to ownership of the ticket in the sweep- 
Stake for a. declaration of their right and title to 
the ticket in dispute. The plaint was filed on March 
14th, 1918. The War Loan Bond to which the 
owners of the ticket were entitled was at the time in 
possession of the Managers of the ce 
Messrs. Craig, Gardner and Harris. 

No consequential relief was sought, peeamee: as 
stated in paragraph 7 of the plaint, plaintiffs believed 
that if they obtained a declaration of title to the 
winning ticket that Managers of the Sweepstake would 
‘deliver the ticket to them. 

On the 28th January 1919 after the suit had been 


‘transferred by the Judicial Commissioner’s order to 


the file of the Additional Judge of the District 
‘Court an application was filed by Maung Mu on 
behalf of all the plaintiffs asking for permission to 
‘withdraw the suit under Order 23, Rule 1 (1), and 
that notice might be given to defendants. 

No reason was given for withdrawal. 

On the “31st January the case was called and 
advocates on both sides were present. 


Vou. 1] RANGOON SERIES: 


Defendant made no objection to the withdrawal of. 


the suit but asked for costs. 

‘The suit was accordingly dismissed with costs. 

On the. 13th February 1920 plaintiffs filed Suit 
No. 1 of 1920 in the District Court, ns the 
decree in which is now under appeal. 

The defendant were substantially the same as in 
the previous suit with the addition of defendant 
Neo. 210, J. Carew, to whom it -was alleged the 
remaining defendants had transferred the bond. 
They did not now ask for a declaration of. title to 
the bond, but, as already staled, prayed for its 
recovery or for its value Rs. 75,000 with interest as 
against the defendants, alleging that the bond had 
been wrongly made over to defendants on a false 
representation of their ownership. 

Paragraph 2 of the plaint set forth that defendants 


had no right to the bond, and were therefore liable - 


jointly and severally to return it to plaintiffs or to pay 
plaintiffs the money equivalent with interest to date. 

In paragraph 4°it was stated that the cause of 
action arose, wben the bond was made over by 
mistake to the defendants. : 

In a concise and lucid judgment the learned 
District Judge after discussing the contention that the 
cause of action in the former suit was of a different 
nature being merely fora declaration of title, whereas in 
the present suit the possession of the bond had passed to 
defendants and the prayer was for recovery of the bond 
of its value plus interest, held that plaintiffs could 
not succeed without a favourable decision as to their 
title to the bond, and that therefore the fundamental 
subject-matter of the two suits was the same. The 


~ sole question for decision'therefore in this appeal is. 


whether the subject-matter of the two suits is the 
same within the meaning of Order XXIII, Rule 1 (3). 
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The first point made on behalf of appellant is 


Maunemu that the previous suit was withdrawn with a view to 
Maune Kan Settlement by arbitration and that in such a case, 


Gyl. 


PRatTT, J. 


when the arbitration falls through, a fresh suit on 
the same cause of action is not barred. In support 
of this contention reliance was placed on the ruling 
of the Judicial Commissioner of Upper Burma in 
Ma Kov. Maung Po Tun-(5), a case in which both 
parties put in a joint application to withdraw the 
suit, stating that they had agreed to refer the suit 
to arbitration. 


It was held following. Juggobundo Chatterji v. 


' Watson (6), that the withdrawal of the suit and the — 


mutual reference to arbitration, which proved in- 
fructuous because the arbitrators declined to give 


-a decision was not a“bar to the institution of a 


fresh suit on the same cause of action. 

It is not necessary to discuss the correctness of 
the ruling cited, because it is obvious that the facts 
in the present appeal are not similar. There is nothing 
whatever to ‘prove that the previous suit was with- 
drawn in order that the matter in dispute might be 
referred to arbitration.. The plaini in the second suit 
makes no reference to any arbitration proceedings. It 
is true the learned District Judge in his judgment states 
that the previous suit was withdrawn because there 
was some talk of arbitration. Apparently this remark 
was based on some allegation made by one of 
the advocates in his Court. 

‘The application for withdrawal made no reference 
to: the subject of arbitration and the svit was dismissed 
with costs. 

There was no joint petition for atin nor 
any request therefore on the ground that the matter 
was to be referred to arbitration.. 

(5) U.B.R. {1 (1897-01) 284. (6) 7 Bourke’s Reports 162, 
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The most that can be said is that the suit was 
withdrawn because plaintiffs thought that there was 
more chance of a satisfactory solution by a settlement 
outside Court than by proceeding with litigation further. 

The ruling cited is therefore no authority for 
allowing. the institution of a fresh suit on the same 
cause of action. The suit was dismissed without 
leave to bringa fresh suit and under the circumstances 
a fresh suit on the same subject-matter is clearly barred, 

On. behalf of plaintiffs it is urged that the facts 
in tie two suits are quite different, since the bond 
has been wrongly made over to defendants since the 
disinissal of the former suit. 

It is contended that in the first suit the cause 
of action was the refusal of the Managers of the 
Sweepstake to make over the bond to plaintiffs. 
Whereas in the second the cause of action was the 
making over of the bonds to defendants by the 
Executive Committee of the Sweepstake. This is un- 
doubtedly a specious presentment of the case, “but 
unfortunately the advocate for plaintiffs was unable to 
adhere to this statement of the causes of action. 
Nevertheless he is insistent that the subject-matter of 
' the present suit is not the same.as that of the former 
and that the view of the. District Court cannot be 
maintained. 

He relies on the definition of “ subject-matter” 
given by Scott, C.J., in Rakhmabai v. Mahadeo 
' Narayan (7), as ‘‘the series of acts or transactions 
alleged to exist giving rise to the relief claimed,” which 
is taken from Order 23, Rule 1. 

The circumstances in the Bombay case are not 
parallel with those in the present appeal, because 
there the first suit was for ejectment, which was 
bound to fail because no formal notice to quit. had 


(7) (1918) 42 Bom. 155, 
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been given,. whilst the second was brought after 
formal notice to quit had been given. 

The cause of action had clearly therefore changed. 

The definition of subject- matter is, however, useful 
and pertinent. : 

‘The Calcutta case of Gofal Chandra Banerjee v. 
Purna Chandra Banerjee (8), which is also quoted, is. 
also not similar, since in the first suit plaintiff sought 
partition of joint property, whereas in the second he 
sought to recover joint possession, from which he 
had subsequently been dispossessed, on the ground 
of his title toa share. The subject-matter of the two 
suits was obviously therefore not identical and I am 
quite unable to agree with the contention that the 
facts of the case are:on all fours with those now 
before us. To make the rulings cited applicable 
advocate for plaintiffs modifies his original proposition 
as to the causes of action in the two suits and now 
restates the cause of action in the first suit as a 


declaration of title and in the second as a return of 
money. This. is a considerable change from the 


position previously taken. ; 

Accepting the definition of ‘subject-matter ” pu 
forward as ‘the series of acts or transactions alleged 
to exist giving rise to the relief claimed,” it has to be 
considered whether the series of transactions in the 
suit under appeal and in the suit previously withdrawn 
is different. 

The relief sought is undoubtedly different. 

In the first suit ‘the relief sought was merely a 
declaration of plaintiif’s title to the winning ticket 
in the Sweepstake, carrying with it: the prize of the 
War Bond for Rs. 75,000. 

The bond was at the time still in possession of 
the Managers of the Sweep. 

(8) 4 C.W.N. 110, 
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In the second the relief sought was ‘the war 
bond or its value plus interest. 

The relief sought was different, because in the 
interval defendants had obtained possession o 
the bond and had cashed it and divided the proceeds. 
Plaintiffs could not, however, succeed in the second 
‘suit, unless the Court found as a matter of fact that 


their title to the ticket, and consequently the bond, — 


was proved, 

The first suit was brought because’ the Manager 
of the Sweepstake declined to make over the bond to 
plaintiffs till they had proved their title to the win- 
ning ticket. 

The first plaint shows that defendants had already 
put in a claim to the ticket to the Managers. 

It was plaintiffs’ case in both suits that defendants 
had put in a wrongful claim to the bond, and they sued 
relying on their title as owners of the winning ticket, 

Although in the first suit plaintiffs asked for no 
consequential relief, it was open to them to have 
sued for the -bond or its value joining the Managers 
of the Sweepstake as parties. 

Had they succeeded in the first suit the bond 
would not have been delivered to defendants, and no 
further suit against them would have been necessary, 

The addition of the consequential relief, which 
(in theory alone) was sought in the second suit, 
became necessary, because of consequences which 
ensued owing to the withdrawal and dismissal of the 
first suit. | 

I am of opinion therefore that viewed broadly the 
two suits are.substantially the same in nature, though 
couched in different form. 

. The crucial matter of each suit is in reality the 
title of plaintifis to the winning ticket. If they 
failed to prove that title, neither suit could succeed. 
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Plaintiffs’ alleged title to the .ticket is in each 
suit the ultimate cause of action. 

Stripped of its trappings the suit now brought is 
merely the previous suit with its form modified appro- 
priately to. the change in circumstances, which has 
supervened consequently on the dismissal of the first suit. 

_ The series of transactions giving rise to th relief, 
claimed is identical, but a stage further has been 
reached since, and in consequence of the failure of 
the former suit. 

I do not consider it is a maintainable thesis that 
the subject-matter has changed inits essentials, merely 
because of the consequences of the failure of the 
former suit. 

The further relief claimed in the second suit is 
purely consequential; and the fundamental basis of 
the suits, to slightly vary the words of the District 
Judge, remains the same. 

I have no doubt that the trial court was right 
in holding that the present suit is barred under ‘Order 
XXIII, Rule 1 (3), by reason of the former suit and 
I am of opinion that it was precisely to cases of the 
present nature that sub-rule (3) was intended to apply. 

I would dismiss the appeal with costs. 

MAcGREGOR, J.—I agree with my learned brother’s 
conclusions on the question of the abatement of the 
appeal, on the grounds given by him. Iam also of 
opinion that the suit was barred under Order XXIII, 
Rule 1 (3). Alike in the present suit and in the 
previous one, plaintiffs sued and defendants were 
sued as claimants to the bond. According as the 
question of title to the bond was decided. one way 
or the other, plaintiffs must succeed or fail. The 
fundamental subject-matter of the two suits was 
clearly the same. I agree in the order dismissing the 
appeal with costs. 
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APPELLATE CRIMINAL; 
Before Mr. Justice May Oung. . 


U TILOKA AND ONE) 
: ; 
KING-EMPEROR.* 


The Burma Anti-Boycott Act (Burma Act V of 1922), section 7 (a)—The essen. 
_tials of a religious ex-communication—Burden of estatlishing bona fides. 
Held, that to come under the provisions of section 7 (a) of the Anti- Boycott 

Act, the ex-communication must be proclaimed in a sima or thein (a con- 

secrated building) by a properly convened chapter of senior monks and the 

procedure laid down in the Vinaya must be strictly followed. ¢ — 
Held also, that it being necessary to prove that the: ex-communication 
“was for Loid fide religious purposes, where a motive: other than religious 
was also present, the burden of establishing good faith lies heavily on the 
proposer. ; 


The facts appear in the judgment of the High 
Court reported below. 

Maung Pu and Ba Si—for the Appellants. 

Urquhart, Assistant Government Advocate—for the 
Crown. 


May OunG, J.—The two petitioners were convicted 


the first for an offence under the Burma Anti-Boycott 
Act and the second for abetment thereof; and were 
each sentenced to suffer one-year’s rigorous imprison- 
ment. On appeal to the Court of Sessions, the convic- 
tions were confirmed but the. sentences were reduced 
to three mouths’ rigorous imprisonment in each case. 
They now apply, in revision on the main ground that 
the actions and words of the first petitioner were not 
prompted by political, but religious, motives. As to 
this, the evidence is clear, as found by the Court of 
Appeal, that both motives were present. Itappears that 
the complainant, a village headman, had uttered words 





re , 
* Criminal Revision No. 377B of 1923 arising out of Criminal Regular 
Trial No, 30 of 1923 of the Court of Special Power Magistrate, Myaungmya, 
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of abuse against certain monks who were preaching 
on ‘Home Rule’ and kindred matters, and had there- 
by run the risk of ex- communication according to- 

Buddhistic procedure. This was made use of by the 
first petitioner, who is a very young upazin, to further 
his own ends. There is no doubt that there was bad 

bluod between him and the headman, because the 
latter had tried to prevent him from attacking the: 
Government in the course of his speeches, and from 
insulting Government officials. In consequence of this, 

the preacher proposed a boycott of the headman, the 
reasons given being that the latter helped the Govern- 
ment and abused pongyis. This was done in the 
house of the second petitioner in the village and in 
the presence of number of laymen and was therefore 
not in conformity with the religious procedure. Next 
morning a number of monks, including the first 
petitioner, met in the. same house and purported to 
perform the: rite of ex-communication. The subtlety 
of this move may be understood from the fact that 
the original translator of the English word ‘ boycott ? 

committed the egregious error of rendering it in 
Burmese as  ‘ tha-beik- hmauk’, which is the 
technical expression used to aonats a religious ex- 
communication. Literally, it means ‘turning over the 
alms-bow!’ in token of the refusal to receive alms 
from. one whom the Sangha has placed under a ban 

for a heinous offence against religion. 

This ex-communication must, however, be pro- 
claimed in a sima or thein, (aconsecrated building ) by a 
properly convened chapter of senior monks, and the 
procedure laid down in the Vinaya must be strictly 
followed, Where this has not been done, the benefit. 
of section 7 (a) of the Act cannot be claimed. — 

Under that section. it is also necessary to. prove 
that the boycott was proposed for bond fide religious 
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purposes. Where a motive other than religious is also 
present, as in this case, the burden of establishing 
good faith lies heavily on the proposer. This onus 
has not been discharged. 

On the contrary, it seems clear. that the first peti- 
tioner was a political lecturer and that he had found 
in the complainant a very active and obnoxious 
political opponent. He accordingly made use of the 
boycott as a weapon of attack and I have no doubt 
that, in doing so, he acted for the furtherance of a 
political purpose or from political motives. I see no 
reason to disturb the convicition in his case. 

As to the sentence, I must take into consideration 
the fact that the complainant himself was, to a great 
extent, responsible for the trouble. He is shown to 
have been not only a tactless official but also an 
irreverent and foul-mouthed individual. I therefore: 
think that the Court of Sessions. was fully. justified 
jn reducing the sentence. In view, however, of the 
fact that the petitioner actually tried to give effect to. 
his proposal by means of a spurious ceremony, I do 
not feel justified in reducing it still further. U 
Tiloka’s application is therefore dismissed. 

In the case of the second petitioner, the mere fact 
that he allowed the use of his house or compound 
or both does not seem to show that he aided and 
abetted the commission of the offence, but, having 

ecome cognisant of the proposal to boycott on the 
first day, and having continued to lend his house for 
the ceremony on the second.day and joined in the 
preparations for that ceremony, he clearly facilitated 
the commission of the offence; he therefore inten- 
tionally aided the boycott within the meaning of 
section 807, Indian Penal Code, read with the second 
explanation thereto. The conviction in his case also was 
correct but, in the matter of séntence, it must be. borne 
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in mind that he was to a certain extent, acting in, 
obedience to the behests of a person whom he held in 


‘reverence. I therefore réduce the term of his 


imprisonment to four weeks, thé period already under- 


“gone, and direct him to pay.a fine of Ks. 200, or, 
‘in default to suffer one month’s rigorous imprisonment. 


APPELLATE CRIMINAL. 
Before Mr. Justice: ie Bund. 
ASHU 
e, 
MAUNG PO KHA anp THREE. * 


Refusal to transfer under section 528, Code of Criminal Procedure \V of 
1898)—Fowcrs of the High Court to interfere: in revision—Criminal 
Procedure Code, sections 435, 439, 536—Letters Patent, clauses 28 and 36, 
The High Cou‘t's powers of revision being, in express terms, limited to 

those conferred by certain seclions mentioned in section 439 (section 526 not 

being one of them) and no power of transfer over and above that in section’ ' 

526 being conferred by the Letters Patent, eld, that an application to review 

the order of the District Magistrate dismissing an application under 

section 528, Code of Criminal Procedure, did not lie, 


Ching Pin v. King-Emperor, 13 B.L.T. 154—referred to. 
Bomanji—for the Petitioner. 


‘May Ounce, J.—This is an application io revise 
the order of the District Magistrate dismissing an 
application for the transfer of a case under section 
528, Code of Criminal Procedure. Theapplicant prays. 
that the record may be called for under section 435 
and that action may be taken under section 439, 
Counsel also refers vaguely to the unlimited (?) powers 
granted to the High Court by the Letters Patent. 





* Criminal Revision No. 4525 of 1923, being Review of the Crder of 
the District Magistrate of Insein in Criminal Miscellaneous No, 58 of 1922, 
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What I am actually asked to do is to order that 
the case be transferred from the Court which now 
nas seizin of it to some other Court.. This being so 
I fail to see any difference between the present 
application and one professedly under section 
526. In effect, the applicant seeks an order under this 
last section without complying with its provisions. 

Mr. Bomanji has referred me to Criminal Revision. 
No. 105B of 1920 of the Chief Court of Lower 
Burma, the case of Ching Pin v. Kimg-Emperor (1), 
in which a transfer was ordered on sifilar revision 


petition. I have seen the original record of that case. 


and find that the legal point taken above was not 
raised and that the Crown was not represented at the 
hearing. | 

The High Court’s powers of revision are in express 


terms limited to those conferred by certain sections. 


mentioned in section 439 ; section 526 is not one of 
these. I cannot find, moreover, that-the Letters Patent 
confer any power of transfer over and above ‘tha! 
conferred by section 526, since clause 28 is qualified 
by clause 36. 


I hold therefore that the application. cannot be 
entertained and it isrejected. Learned Counsel asked 


that he might be allowed to convert his petition into 
one under section 526, but there is no bar to a fresh 
petition, supported by atfidavit or affirmation. 


oo 


(1) 13 Burma L.T,. 154. 
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Before Mr. Jiistice Heald. 


M. J. ISSACS 
v. 
E. Y. MAMSA BROTHERS.* 


Rangoon Rent Act, section 10—Premises required jor the occupation of a servant 
of the landlord—Costs, where appeal decided on a point of law taken ex 
$uo.motu by the Court. ; 


' Held, that the oceupaton by the landlord’s servant, who was to supervise 
¢he erection of another building next door was not occupation by the 
jandlord himselg or any member of his family within thé intention of 
section 10 of the Rangoon Rent Act. 


Where, a suit is dismissed on a point of law not raised by the defendant 
either in the Lower Court or the Appellate Court but by the Appellate Court 
itself ex suo motu and the grornds on which the plaintiff had instituted 
the proceedings were insufficient ab initio, held, that each party should 
bear its own costs throughout. : 


"The facts appear in the Judgment reported below. 
Naidu—for the Applicant. 
Anklesaria—for the Respondents. 


HeEaLp, J.—Respondents sued to eject petitioner 
from aroom which he has occupied as a tenant for 
some years. They alleged that- es required the 
room “ bond fide for their own use. ’ 

Petitioner put them to proof of that allegation 
and said that the suit was filed merely to harass him. 

It appeared that there had. beén .a_ dispute 
between the parties about repairs and that petitioner 
had reported to the Corporation officials certain 
defects in the building which they had repaired at 
respondents’ expense. | 

The Small Cause Court found that respondents 
bond fide and reasonably -required the room for their 
own use. 


* Civil Revision No. 198 of 1923 from Civil Suit 4342 of 1923 of the 
Rangoon Small Cause Court. 
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No appeal lies against that finding and I can 
interfere in revision only if I find that the Lower 
Court’s decree was not according to law. 

It seems to me clear that neither the allegations 
in respondents’ plaint and evidence nor the finding 
of the Court were sufficient in law to support the 
decree. 

Section 10 of Rangoon Rent ‘Act says that a 
tenant may be ejected “ where the premises are 
reasonably and bond fide required by the landlord 
for occupation by himself or by any other member 
of his family or where the landlord can show any 


‘cause which may be deemed satisfactory by the 


Court, ” 

Neither the plaint nor the evidence alleged any 
other cause than that respondents wanted the 
premises for their own use, that is for occupation 
by their servant who was to supervise the erection 
of another building next door. 

Such use would not in my opinion be ‘ ieecation 
by the landlord himself or by any member of his 
family within the intention of section 10 of the Act, 
and it seems clear from the judgment that the Court 
Overlooked this part of the amendment of the 
section. 

The judgment and decree of the Lower Court 
must therefore be set aside on the ground that the 
finding was insufficient in law to warrant the decree. 

The question then arises whether I ought to 
remand the case for a decision according to law or 
ought to dismiss the suit forthwith. 

Respondents’ learned advocate asks for a remand 
with permission to amend his plaint, but it seems to 
me that the case which he wished to set up isso 
clearly. sct out in his present plaint and in hig 
evidence that he ought not to be allowed an 
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opportunity of sctlinig up any other case. He ought 
to stand or fall by the case which he has himself 
put before the Court and since that case iS 
insufficient to warrant a decree in his favour, his 
suit ought to be dismissed. 

- The question of costs then arises. ° 

‘Respondents’ learned advocate says that because 
the point of law on which. the dismissal of his suit 
is based was not taken by petitioner either in the 
Lower Court or in the application for revision, but 
was ‘taken by me ex niero motu petitioner ought not 
to be allowed costs in this Court. On the other 
hand, since’ the “grounds on which respondents. 
instituted the proceedings were sufficient ab initio, 
respondents ought not to have been given costs in 
the Lower Court. 

I set aside the jadonaer and decree of the Lower 
Court and dismiss respondents’ suit. The parties 
will pay their own costs throughout. ae 
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‘PRIVY COUNCIL 


THE IMPERIAL BANK OF INDIA (suBstiTUTED 
FOR THE BANK OF BENGAL AKYAB) 
Vv. 
‘U RAI GYAW THU AND COMPANY, ‘LIMITED, 


THE IMPERIAL BANK OF INDIA (sussr:TUTED 
FOR THE BANK OF BENGAL, AxKyaB) 


v. 
AUNG THA HLA AnD OTHERS.. 


(On Appeal from the Chief Cou-t of Lower Burma.) 


Equitatle mortgage by deposit of title deeds, to secure, future advanees— 
Maximum amount to be secured not expressed—Further advances made after 
a subsequent legal mortgage—Priorities--Transfer of Property Act IV of 

_ 1882), sections 79, 80--Notice. 

Where a deposit of title-deeds was made to secure future advances, without 
any expression as to the maximum amount thereby secured, held that if a 
mortgagee made advances to his mortgagor subsequeut to an intermediate 
mortgage, he did not acq ire priOrity over the intermediate mortgagee for ihe 
subsequent advances thus made by him. 

Held also, that where a mortgage was to secure furthher advances, any 
advance when made after another mortgage was granted becomes a subsequent 
advance within the meaning of section 80, Tran: fer of Property Act. 

Obiter : For a mortgagee taking a ‘mortgage in a place where he knew that 
mortgages by deposit of title-deeds were legal and usual and not to ascertain 
whether the title-deeds were alrcady pledged was such abstention from an 
enquiry which he ought to h. ve made or such negligence as to infer notice in 
terms of section 3 of the Transfer of Property Act. 


Hopkinson v. Roit, 9 H.L.C. 514—referred to. 


These were consolidated appeals from the judg- 
ments and decrees of an Appellate Bench of .the late 
Chief Court of Lower Burma. (Twomey, C.J., and 
Maung Kin, J.), in seven Civil First Appeals against 
the tudutaehts, and decrees of the. District Court of 
Akyab. 


y Present : ViscouNT FINLAY, Lorp: DuweEpINj.LoRD ATKINSON SIR JOHN 
BnGE, MR, AaneR Att, 
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The facts given rise to the litigation, and the 
history. of the various suits may bé summarised as 
follows 122 

In Civil Suits Ned, 264 and 265 of. 1916 of the 
District Court of Akyab, the Bank of Bengal sued 
Abdil Hakim and the Respondents U Rai Gyaw Thu 
and Company on certain promissory-notes endorsed to 
thé Batik and askéd for mortgage decrees as Abdul 
Hakim had déposited the title-deeds of nineteen 
different immoveable properties with the Bank as 
collateral security for his advances. U Rai Gyaw 
Thu and Conipany were joined as defendants as 
Abdul Hakim had mortgaged to them by a registered 
document seven out of the nineteen pronerites already 
mortgaged to the Bank. 

The déposit of the tifle- deeds of the nineteen 
lands was made by Abdul Hakim at Akyab in 
December 1911 and was to secure advances made or 
to be made to him by the Bank. The Bank . 
advanced him sums of money on short-term bills 
which were renewed from time to time and the - 
dmoutit dué fluctuated from month to month. On 
the ist Tune 1914, Abdul Hakim’ made a mortgage 
of seven of the lands by a registered deed to U Rai 
Gyaw Thii and Compaty for Rs. {0 000, when hé 


owed the Bank Rs. 24,500, This (inleility to the 


Bank was subsequently reduced to Rs. 15,600 on the 
8th July 1914, but by further advances it was 
increased to Rs. 40, 000 by April 1 45 and again 
téduced td Ré. 31 500 by Match 1916. The promis- 
Sory-iiotes actually sued upon in thesé suits were 
datéd the 13th March 1916 fot Rs. 5,000 and 
Rs. 2,500 respectively and thé 27th March 1616 for. 
Rs. 5,000 and Rs. 10,000 respectively. Theré was 
évidenée that these promissdryz6tes:. WETE given in 


renewal of old bills. The title-deeds' feimained with 
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the Bank ftom the time df their déposit in 1911 and 
the Bank rested conteht with its possessiot of théim 
and made latge advances to the mortgagor from time 
to time without enquiring at the Registration Office 
as to the existence of an enctimbrancé on any of 
the propérties. On the other hand, U Rai Gyaw 
Thu and Coriipany did tiot ask for the production of 
the title-deeds when the lands were mortgaged to thém 
in 1914 and contented. themselves with the production 
of only the tax-tickets and with the mortgagor’s 
assurance that the properties were not encumbered. 

The District Court héld that registration was not 
“necessarily a notice to the Bank of U Rai Gyaw Thu 
and Company’s legal mortgage and that therefore the 
Bank Had no notice, constructive or otherwise, of 
‘the execution of the legal mortgage ; it further held 
that as Abdul Hakim was a resident of Akyab, a 
town where mortgagés by déposit of title-deeds wéte 
permissible, and as the manager of U Rai Gyaw Thu 
and Company was a Barrister-at-Law aiid ah experi- 
ericed business-man, - gross neglect under the 
provisions of section 78, the Transfer of Propeity 
Aci, must be imputed to the Company in advancing 
money to Abdul Hakiri without making any enquiry 
as to title-deeds, and decreed the Bank’s suiis. From 
these judgments and decrees, the defendant Company 
preferred its appedis to the late Chief Court of Lower 
Burma ; the: appeals were heard by a Division Bench 
convpanad of Twomey, C.J., and Maung Ki, J., and 
in allowing ther Twomey, C.J., (Mating Kid, fy 
concurring), observed, iviter alia :— 

‘Tt cannot Be inferred fer section 78 of the 
Transfer of Property Act that the law iMposés on a 
thortgagee the duty of alling for and Fétainiig the 
title-deeds. If he fails to dé $0. thé result of his 
‘ithprudénce is that he fiiay fitd ‘that theré js a 
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sd mortgage prior to his mortgage in point of time. 


TSE But if he has his mortgage duly registered, it appears. 


IMPERIAL x 
Bankor to me that he owes no duty to subsequent incum- 


INDIA: 5 
Dv. brancers who are bound to look after their own: 
Gyaw tay interests and who have only themselves to blame if 
A ns 
ots: they assume or accept the mortgagor's bare statements. 


a that the penpenty is unencumbered without troubling 
ImpertaL to enquire” 
a a Givil Suits ee 276, 277,.279, 280 and 281 of 
auwe’tu, 1946 of the District Court of Akyab, the. Bank of 
Hra Bengal.sued Tha Baw and Aung Tha. Hla on 
' promissory-notes; and asin the suits Nos. 264 and. 
265 mentioned above: asked for mortgage decrees. 
against the properties of which it held the title-deeds 
which were deposited with it by way of equitable 
mortgage to secure future advances. The facts were 
similar to those of the said suits and U. Rai Gyaw 
Thu and Company were joined as co-defendants 
they being subsequent mortgagees by a registered 
deed. But in these five suits, Tha Baw the mort- 
gagor was not living- in Akyab, and the District 
Court differentiating the cases from the previous two, 
held that, mortgages: by deposit of title- deeds not 
being permissible in the place where Tha Baw resided 
and where the registered mortgage was created, 
section 78 of the Transfer of the Property Act could 
not be invoked in favour of the Bank. A mortgage 
decree was granted in favour of the Bank,.but it was 
ordered that as regards the properties mortgaged to 
the U Rai Gyaw Thu and Company, the mortgage to 
the Bank in respect of the advances made after the 
registered mortgage could not have priority but should 
rank after the registered mortgage. ' 
From. these judgments: and decrees, also the 
Bank appealed ; and the appeals were heard by the 
same Division ‘Bench of the late Chief Court of 
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‘Lower Burma and in dismissing these appeals also, 
Twomey, C.J., said, inter alia :— 

“ Tt appears that the English Law now imposes no 
duty to be careful as between an earlier and later 
‘mortgagee and that the priority of the former can be 


displaced only where he has assisted in or connived at ° 


the fraud, committed on the latter. It is obvious that 
in a country. where compulsory registration of assu- 
rances is universal, the possession of title-deeds is of 
less importance as a badge of title than in England 
where registration is enforced only in certain limited 
areas. It would be unreasonable,.therefore, to construe 
section 78 of the Transfer of Property Act as involving 
a more stringent rule than that now enforced in 
-England. Moreover, what may in England amount to 


gross neglect sufficient to render the first mortgagee . 


responsible for the fraud committed on the second 


mortgagee should not necessarily be regarded in. the 


same light where the first mortgage is registered under 
a system of compulsory public registratiori. Mortgages 
are frequently effected in this country ‘without 
production of title-deeds, the mortgagees depending 
on the word of the mortgagors as to freedom from 
previous encumbrances and trusting to registration of 
their morlgages to protect them as regards future 
encumbrances.” 

From these judgments and decrees, the Bank of 
Bengal whose business the present Appellants had 
succeeded to, appealed to the Judicial Committee of 
the Privy Council. 

Meiklem, K.C., De Gruyther, K.C., and Waurwik 
Draper—for the Sepeliaits. 

Dunn, .K.C., W. F. Webster, A. P. Peancl for the 
Respondents. 

The Judgment of Their Lordships was s delivered by 
Lord Dunedin. 
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These are two consolidated appeals. The facts in 
appeal No. 148 of 1920. are as follows :— 

One Abdul Hakim on the 28th December, 1911, 
handed to the Bank of Bengal (now represented by 
the appellants the Imperial Bank of India who took 
over their business) | the following. document :— 

e Axyan, 
28th December 1911. 


“To The Agent, Bank of Bengal, Akyab. 
DEAR SIR, 

“TY beg to hand you the title-deeds as at foot to be 
held as Collateral Security for the advances made by 
you or to be made by you to me hereafter. 

“T further beg to submit you that all those title- 
deeds as at foot deposited with you are free from 
encumbrances. 

Yours faithfuliy, 
“ ABDUL Haxm IE,” 
(In Burmese.) 


“DETAILS OF PROPERTIES REFERRED TO ABOVE.” 

The schedule was not filled up. The Bank there- 
after made advances on current account from time to 
time. On 1st June 1914 Abdul Hakim was indebted 
to the Bank to the extent of Rs. 24,500. His 
liabilities to the Bank subsequently rose and fell ; 


the minimum amount due at’ any one time being 


Rs. 15,000 on the 8th July 1914. The liabilities rose 
by further advances. 

On the Ist June, 1914 Abdul Pain wilhost the 
knowledge of the Bank, executed a deed.of mortgage 
of seven parcels of land, of which the titles had been 
handed.to the Bank, in favour of a firm who were the 
immediate predecessors in title of the respondents. 
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This mortgage was registered. The mortgage was 
to secure Rs. 10,090. The respondents’ manager did: 
not ask for any title- deeds and believed the statement 
of Abdul Hakim that the properties were free from 
encumbrances, 

The facts in appeal No. 149 of 1920areas follows : — 

One Maung Tha Baw deposited the title-deeds of 


certain agricultural lands with the Bank at Akyab, as 


security for advances made to him by the Bank from 
time to time. His indebtedness to the Bank 
fluctuated from month to month. On the 29th April 
19i4 he cleared his account with the Bank, but 


Bank, and on the 23rd May 1914 took a fresh 
advance of Rs. 10,000. From that time onwards his 
indebtedness to the Bank continued up to the date 
ef the suit. On the 21st May 1914 without notice 
rily free aos Aebk Maung Tha i oxecnted a 
mortgage of certain of the lands in fayour of the 
respondents in this appeal, and this morigage was 
duly registered at the Sub-Registration Office at 
Myohaung where Tha Baw lives. The mortgage was 
for Rs. 30,000. 

The point of contest in both cases is the question 
of priority of the appellants, the Bank, and the res- 
pective. respondents in respect of their registered 
morigages. 

Before discussing the question or examining the 
judgments below, it is advisable to set.out the sec- 
tions of the Transfer of Property Act, 1882, on 
which the questions turn. By ‘section 58 (a) it is 
declared that :— 

- “A mortgage is the transfer of an interest in 
specific immoveable property for the purpose of secur- 
ing the payment of money advanced or to- be 
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advanced by way of loan, an existing or future debt, 
or the performance of an engagement which may give 
rise to a pecuniary liability.” 

The section goes on to set forth and distinguish in 
turn simple mortgage (b), mortgages by conditional 
sale (c), usufructuary martgaees (d), and English 
mortgages (e). 

Section 59 provides cas — 

“Where the principal money secured iS one 
hundred rupees or upwards, a mortgage can 
‘be effected only by a registered instrument 
signed bythe mortgagor and attested by at 
least two witnesses,” 

and then continues: 

‘Nothing in this section shall be deemed to 
render invalid mortgages made in the towns 
of Calcutta, Madras, Bombay, Karachi, 
Rangoon, Moulmein, Bassein, and Akyab, by 

delivery to a creditor or his agent of docu- 
ments of title to immoveable property with 
intent to create a security théreon.”’ 

It is to be observed that there.is here no distinc- 
tion between legal aud equitable mortgages as in 
English law, where the legal mortgage will always 
prevail against the equitable unless the holder of the 
legal has done or omitted to do something which 
prevents him in equity from asserting his paramount 
rights. 

The various classes of mortgages are merely 
described, and then as regards mortgage by way of 
deposit of title-deeds, that is spoken of as a known 
method. That that known method had consisted in 
applying the doctrine of English law that such deposit 
effected a mortgage good against the mortgagor, al- 
though no actual conveyance of the | proper ty had been. 
made, may be taken as certain. 
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Priority is dealt with in general terms bysection48:— —1923 


“Where a person purports to create by trans- = Tar _ 

i j SF . IMPERIAL 

fer at different times rights in or over the | Bangor 
same immoveable property, and such rights !P?4 


= v 
cannot all exist or be exercised to their full _U Rar 


; Graw PHU 
extent together, each later-created right shall, aor 
: . \ o. Ltn. 
in the absence of a special contract or reser- ~~ “anp 
vation binding the earlier transferees, be 23" 
: g ; ais » IMPERIAL ~ 
subject to the rights previously created.” . Bank OF 


a 4s : Z 4 ° INDIA 
This is what is expressed in the old maxim qu? — 
AunG THA 


prior est tempore potior est jure. But priority is Ha. 
specifically dealt with in sections 78, 79 and 80 
which are as follows :— 

“78. Where, through the fraud, misrepresentation 
or gross neglect of a prior mortgagec, another 
person has been induced to advance money 
on the security of -he mortgaged property, 
the prior mortgagee shall be postponed to 
the subsequent mortgagee.” = 

“79, If a mortgage made to secure future advances 
the performance of an engagement Or the 
balance.of a running account, exprisses the 
maximum to be secured thereby, asubsequent 
mortgage of the same property, shall, if made 
with notice of the prior mortgage, be post- 
poned to the prior mortgage in respect of 
all advances or debits not exceeding the 
maximum though made or allowed with 
notice of the subsequent mortgage.” 

‘80. No mortgagee paying off a prior mortgage, 
whether with or without notice of an inter- 
mediate mortgage, shall thereby acquire any 
priority in respect of his -original security. 
And, except in the case provided for by 
section 79,no mortgagee making a_ subse- 
-quent advance to the mortgagor, whether 
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with or without notice of an intermediate 
mortgage, shall thereby acquire any priority 
in respect of his security for such -subse- 

quent advance.” 
Now upon the facts set forth the learned District 
Judge in appeal No. 148 of 1920 thought that two 


_spoints and two points only arose ere whether the 


registration of the respondents’ mortgage was ipsg 
facto notyce to the Bank, thus preventing the Bank 
from making further advances upon the doctrine of 
Hopkinson v. Rolt (9 H.L.C. 514): and (2) whether 
the fact that the respondents in taking the mortgage 
did not ask for the title-deéds, brought-into play the 
provisions of section 78. He decided the first question 
in the negative and the second in the affirmative. He 
then gave judgment in favour of the Bank. He did 
not consider cr discuss the effect of the concluding 
words of section 80. 

In appeal No. 149 of 1920 he held that the two 
questions were the same. The first he decided in 
the same way, but the second he decided otherwise. 
He held that as the mortgaged lands were in the. 
district where the concluding provision of secticn 59 
did: not apply, the Bauk were themselves negligent 
in not inspecting the regisier before making further 
advances and that this negligence on their part pre- 
cluded them from putting torward negligence on the 
respondents’ part under section 78. He therefore 
preferred the respondents. Again he did not discuss 
section 80. 

The appeal in No. 149 of 1920 came on before 
the appeal in WNo. 148 0f 1920. In that appeal sec- 
tion 80 was mentioned, but was dismissed with the 
remark that it did not in any way supersede section 
79, and the question to be decided was declared to. 
be whether in the circumstances the Court could 
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impute gross negligence to the respondents and 
whether such negligence was a proximate cause of 
ihe Bank waking further advances. The learned 
Appeal Judge who delivered the judgment then pro- 
ceeded to consider the English decisions as to the 
necessity of alegal mortgagee requiring possession 
of the title-deeds without perhaps quite adverting to 
the fact that the question in England is not so much 
“one of priority in time, as of the possibility of an 
equitable mortgagee being allowed to prevail over a 


legal. Having come to the conclusion that in the. 


English law there was no absolute necessity to require 
production of the deeds, he argued that the case be- 
came much stronger in the country where registration 
existed, and he, therefore, came {o the conclusion 
that the omission in this case to ask for the title-deeds 
was not negligence and dimissed the appeal.. In 
appeal No. 148 of 1920 he held that as he had deci. 
ded in appeal No. 149 of 1920, it followed that there 
was no negligence and preferred the respondents to 
allexcept the amount which represented the amount 
due tothe Bank before the date of the mortgage so 
far as not paid off. 

Before their Lordships the argument proceeded 
on somewhat different and broader lines. The 
respondents based their case entirely on the con- 
cluding words of section 80. Applying these words 
they say the Bank isa mortgagee who has made an 
advance subsequent toan intermediate mortgage and 
therefore as this is nota case falling within section 
79, they cannot obtain priroity therefor. All the 
discussion as to what is and what is not notice 
becomes unnecessary. The law being as it stands, 
section 78 cannot have any application because 
nothing done by them caused the Bank to make the 
further advances. 
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The appellants sought to rebut this argument in 
various ways. They first argued that the words of 
section 80 “in the case mentioned in .section 79” 
meant mortgages to secure further advances or the 
balance of a. running account. Their Lordships 
cannot accept this argument: They think that the 
words of section 79 mean that the mortgage there 
referred to must express a maximum. The words 
“to. secure further advances, etc.,”’ ‘denominate the’ 
different classes of mortgages, but to bring: them 


-under section 79 they must have the common feature. 


of a maximum expressed. As ‘no maximum was 
expressed in either of the two .cases here, the 
exception in section 80 cannot apply. . 

The appellants then argued that. when a mortgage 
was to secure further advances, any advance when 
made was not truly a subsequent advance. The 
words of the section,.in their Lordships’ opinion, are 
destructive of this argument: “Subsequent” from 
the context must mean subsequent to the intermediate 


-mortgage,and that is so, then in the sense of the 


section an advance when made after another mortgage 
granted becomes a subsequent advance. 

It was then argued that the equitable mortgage 
effected by deposit of title-deeds was not a mortgage 
in-the sense of the Act and that consequently the 
priority sections had no application. This seems 
untenable in view of the words of section 58 (a), . 
Unless the deposit of title-deeds effects the transfer 
of an interest in a specific immoveable property for 
the purpose of securing the payment of money - 
advanced or to be advanced, it is absolutely nothing 
at-all, Further the concluding words of.section 59 
actually use the word mortgage to denote the 
security effected by delivery of documents of 
title, . 


Vou. i] RANGOON SERIES. 


The consideration, however, on which the appel- 
lants laid most stress was that it was evident that the 
legislature wished to preserve the system of mortgaging 
by deposit of title-deeds in the enumerated towns. 
Such mortgages are only really useful for the 
exigencies of business, especially in the timber and 
rice trades, where balances fluctuate from day to day. 
It would be impossible at” each subsequent advance 
that there should be a search of registers, because 
the registers searched would be not only the registers 
in the town itself but all those where the security 
lands mentioned in the deposited title-deeds might be 
situated, and the exigencies of business require 
immediate advances without a delay which might be 
of many days. Therefore it was pressed on their 
Lordships that they should give such an intepretation 
to the Act as would not defeat one of its avowed 
objects. 

Such considerations while founded on views as to 
‘business which are obviously of the greatest practical 
importance would, in their Lordships’ opinion, be 
rather arguments for the invocation of the legislature 
than au incentive io the putting of a forced construc- 
tion on sections of an Act which in themselves were, 
in their Lordships’ judgment, capable of only one 
interpretation. It may, however, be not amiss to 
point out that, in their Lordships’ view, the remedy 
is given in the Act itself, and that is by the insertion 
in the arrangements for such mortgages of a maximum 
as indicated by section 79. The insertion of such a 
- maximum elides the result which otherwise would 
obtain in terms of the case of Hopkinson v. Rolt 
(supra). It is true that the subsequent mortgage 
must be made with notice of the prior mortgage 
which includes the maximum. But a case like the 
‘present, where the lender took the subsequent 
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mortgage without asking for the title-deeds, would be 
met by section 3 of the Act which provides :— 

‘““A person is said to have ‘notice’ of a fact 
when he actually knows that fact, or when 
but for wilful abstention from an enquiry or 
search which he ought to have made, or gross 
negligence, he would have known it BS 

Taking the case of appeal No. 148 of 1920 as the 
simpler, their Lordships would be prepared to hold 
that’for a mortgagee taking a mortgage in a place 
where he knew that mortgages by deposit of titlc-deeds 


~ “were legal and usua] and not to ascertain whether 


the title- deeds were already pledged was such abstention 


‘from an enquiry which he ought to have made or 


such negligence as to infer notice in terms of the 
section. In the present case such a finding is 
unavailing, because section 80, in saying “with or 
without notice” makes notice immaterial. But if 
there had been a maximum then the exception would 
have applied and*the case would have tallen under 
section 79. Appeal No. 148 of 1920 has been taken 
as the simpler case because the dealings are all 
within the town, but in appeal No. 149 of 1920, in 


dheir Lordships judgment, the result would have 


been the same. No doubt each case must be judged 
of according to circumstances. In parts of India 
remote from the enumerated towns, it would be out of 
the question hold that there was a necessary duty in 
iaking a mortgage to insist on the production ‘of the 
title-deeds. Registration is sufficient protection. But 
here the transaction was in Akyab, and the respond- 
ents knew that a deposit of title-deeds in Akyab 
might involve lands situate outside Akyab and not 
very far remote. 

Upon this view of section 80, 78 does not admit 
of any application, The Bank who had no maximum 
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expressed so as to get the benefit of section 79 took 
the risk of there being an intermediate mortgage, 
Their further advances could not in any sense be 
said to have been induced by any action of the 
respondent. 

For the reasons above given their Lordships think, 
though on different grounds from that. given by the 


learned Judges below, that these appeals fail, and - 


they wiil humbly advise His Majesty accordingly. 
The appellants will pay the costs of the appeals. 
The respondents’ petition for special leave to 
cross-appeal will be formally dismissed and no costs 
in relation to it must be charged in the respondents’ 
bill. 
Solicitors for appellants—Waterhouse & Co, 
Solicitors for +espondents—Bramall & White. 
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The consideration, however, on which the appel- 
lants laid most stress was that it was evident that the 
legislature wished to preserve the system of mortgaging 
by deposit of title-deeds in the enumerated towns. 
Such mortgages are only really useful for the 
exigencies of business, especially in the timber and 
‘rice trades, where balances fluctuate from day to day. 
It would be impossible at each subsequent advance 
that there should be a search of registers, because 
’ the registers searched would be not only the registers 
in the town itself but all those where the security 
lands mentioned in the deposited title-deeds might be 
situated, and the exigencies of business require 
immediate advances without a delay which might be 
of many days. Therefore it was pressed on their 
Lordships that they should give such an interpretation 
to the Act as would not defeat one of its avowed 
objects. © 

Such considerations while founded on views as to 
business which are obviously of the greatest practical 
importance would, in their Lordships’ opinion, be 
rather arguments for the invocation of the legislature 
than .an incentive to the putting of a forced construc- 
tion.on sections of an Act which in themselves were, 
in their. Lordships’ judgment, capable of only one 
interpretation. It may, however, be not amiss to 
point out that, in their Lordships’ view, the remedy 
is given in the Act itself, and that is by the insertion 
in the arrangements for such mortgages of a maximum 
as indicated’ by séction 79. The insertion of such a 
‘maximum avoids the result which otherwise would 
obtain in terms of the case of Hopkinson v. Rolt 
(supra). Itis true that the subsequent mortgage 
must be made with notice of the prior mortgage 
which includes the maxiinum. But a case like the 
present, where the lender took the subsequent 
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mortgage without asking for the title-deeds, would be 
met by section 3 of the Act which provides :— 

‘A person is said to have ‘notice’ of a fact 
when he actually knows that fact, or when 
but for wilful abstention from an enquiry or 
search which he ought to have made, or gross 
negligence, he would bave known it ts 

Taking the case of appéal No. 148 of 1920. as the 
simpler, their Lordships would be prepared to hold 
that for a mortgagee taking a mortgage in a place 
where he knew that mortgages by deposit of title-deeds 
were legal and usual and not to ascertain whether 
the title-deeds were already pledged was such abstention 
from an enquiry which he ought to have made or 
such negligence as to infer notice in terms of the 
section. In the present case such a finding is 
unavailing, because section 80, in saying “ with or 
without notice” makes notice immaterial. But if 
there had been a maximum then the exception would 
have applied and the case would have fallen under 
section 79. Appeal No. 148 of 1920 has been taken 
as. the simpler case because the dealings are all 
within the town, but in appeal No. 149 of 1920, in 
their Lordships’ judgment, the result would have 
been the same. No doubt each case must be judged 
of according to circumstances. In parts of India 
remote from the enumerated towns, it would be out of 
ihe question to hold that there was a necessary duty in 
taking a mortgage to insist on the production of the 
title-deeds. Registration is sufficient protection, . But. 
here the transaction was in Akyab, and the respond- 
ents knew that a deposit of title-deeds in Akyab 
might involve lands situate outside Akyab and not 
very far remote. 

Upon this view of section 80, section 78 does not 
admit of any application. The Bank who had no 


Vor. I] ~RANGOON SERIES. 


maximum expressed so as to get the benefit of section 
79 took the risk of there being an intermediate 
mortgage. Their further advances could not in any 
sence be said to have been induced by any action of 
the respondent. : : . 
For the reason above given their Lordships think, 
though on different grounds from that given by the 
learned Judges below, that these appeals fail, and 
they will humbly advise His Majesty accordingly. 
The appellants will pay the costs of the appeals. 
The respondents’ petition for special leave to 
cross-appeal will be formally dismissed and no costs 
in relation to it must be charged in the respondents’ 
bill. : : 
Solicitors for appellants—Waterhouse & Co. 
Solicitors for respondent—Bramwall & White. 


APPELLATE CIVIL. 
Before Mr. Justice Heald. 


MA SHIN. 
. a 
MAUNG HMAN and THREE.* 


Gift of immoveatle propert y—Transfer made by report to revenue surveyor— 
Report signed by heirs of the donor as witnesses—Donee in possession 
for many years—Equitable relief from the. provisions of section 123, 
Transfer of Property Act (V of 1882)—Court-fees—Land in dispute 
forming an entire holding separately assessed to revenue, 

Where a gift of immoveable property was made by a repOrt to the 
"Revenue Surveyor, the heirs of the donor signing the report as witnesses 
to the transaction and possession being given to the donees. Held, that it 
was not open to the heirs after many years to dispute the right of the 
-donees to the possession of the land. j 








* Civil Second Appeal No, 49 of 1922 against the decree of the Divisional 
“Court of Tharrawaddy in Civil Appeal No. 19 of 1921. 
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Held also, that where the land in dispute form an entire holding which 
is separately assessed to revenue, Court-fees should be assessed on five times 
the annual revenue. 


The facts appear in the judgment reported below. 


S. M, Bose—for the Appellant. 
_ Shaw—for the Respondents. 


H&axp, J].—Respondents are children of Ma Sun 
Ma by Pauk Kyi who is said to have died about 35 
yearsago. After Pauk Kyi’s death Sun Ma married 
Pyu Yaung, who already had six children by a 


former marriage; and she-had onechild, Po Chit, by 


Pyu Yaung. Pyu Yaung died about 15 years ago 
leaving Sun Ma and children belonging to each of 
the three families. 

Respondents’ case was that on Pyu Yaung’s death 
a partition was effected, that Po Chit received a sum 


-of Rs. 500 in cash and- two: buffaloes, that Po Chit. 


and his wife, Ma Shin, the present appellant, who 
lived with Sun Ma, and worked certain lands which: 
belonged to Sun Ma had procured the entry of those 
lands in the revenue registers in their names and had 
mortgaged them to one Shwe Dun, that because Po 
Chit and Pyu Yaung’s other family had already 
received their share on partition, Po Chit had no: 
claim to inheritance in respect of those lands, and 
that respondents as childern of Sum Maby Pauk Kyi 
were the sole heirs to Sun Ma’s estate, including the 
lands. iar 

Po Chit’s widow, Ma Shin, and representatives of 
Pyu Yaung’s family by his earlier wife were’ made 
defendants, as was also. the mortgagee, Shwe Dun. 

Appellant replied that the lands fell to the share 
of Po Chit at the partition, and were transferred by 
Sun. Mato herself and Po Chit at the time of her 
marriage with Po Chit, that respondents themselves. 
signed the entry in the revenue register as witnesses, 
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that other properties claimed by the respondents were 
given by Sun Ma to her and Po Chit, and that 
respondents had no right to any of the property 
which they claimed. 

The representatives of Pyu Yaung’s earlier family 
made no claim to any share of the property in 
dispute. 


The mortgagee, Shwe Dun, said that the lands - 


~ were transferred by Sun Ma to Po Chit and appellant 
with respondents’ knowledge: and consent and _ that 
the mortgage also was made with their knowledge. 
The trial Court found that appellant failed to 
prove that Po Chit had any title to the lands and 
gave respondents a decree for possession without 


deciding an issue which had been raised as to. 


whether Shwe Dun was a transferee in good faith, 
from ostensible owners for consideration. 

Appellant appealed on the merits. and also raised a 
question of calculation of court-fees for the purposes 

of costs. 
Respondents also appealed on the ground that the 
trial Court ought to have determined the issue as to 
the effect of Shwe Dun’s mortgage. 

On appellant’s appeal the Divisional -Court con- 
firmed the trial Court’s finding that appellant failed 
to prove that Po Chit had any title to the lands, and 
on the question of court-fees, held, that the trial Court 
was right in entering as costs court-fees on the 
market value of the land as stated in the plaint. 

On respondents’ appeal the Divisional Court 
remanded the case for the trial Court’s finding on 
the issue asto the effect of the mortgage. The trial 
Court then found that Shwe Dun took the mortgage 
without knowledge or notice of respondents’ title, 
The Divisional Court on the other hand found that 
Shwe Dun was aware of the precarious nature of his 
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mortgagors’ title and accepted the .mortgage with 
notice of respondents’ claim. Respondents were 
accordingly given a decree for possession as against 
both appellant and Shwe Dun, together with a 
declaration that Shwe Dun’s mortgage did not affect. 
the lands. 

Appellant now comes to this Court on second 
appeal on the grounds that the lower Courts were: 
wrong in finding that the transfer of the lands to Po 
Chit, on which she relied, could not be proved, 
and were also wrong in finding that court-fees were 
properly assessed by the trial Court on the market 
value of the lands. 

I have read the records and heard ‘the learned 
advocates on both sides. . 

As for appellant’s appeal on the merits there is a 
concurrent finding of the two lower Courts that the 
lands did not fall to the share of Po Chit at the 
partition and that finding cannot now be disputed. 
If the lands did not fall to the share of Po Chit 
there is clearly no basis for appellant’s suggestion 
that the transfer of the lands by Sun Ma to Po Chit 
was by way of succession or inheritance, and no 
question of the validity of a transfer by way of 
succession or inheritance without registered deed 
arises. On the facts found by the lower Courts the 
transfer could not have been made by way of inherit- 
ance or succession and as the transfer was not made 
by registered deed it conveyed no title. 

But I do not think that this finding is sufficient 
to dispose of appellant’s case. There can be no doubt ° 
that the lands were actually transferred by Sun Ma 
to Po Chit in 1915. Sun Ma’s report of the transac- 
tion to the revenue surveyor with a view to mutation 
of names in the official records was admittedly signed 
by the first respondent and purports to have been 
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signed by all the respondents. The second, third and 
fourth respondents naturally deny that they signed it, 
but the revenue surveyor, who is an independent 
witness swears that all the respondents were present 
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when the report was made, that the first respondent #40, J. 


signed it, and that the rest of the respondents held the 
pen when he wrote their names as witnesses. There 
is other evidence to the same effect and I have no 
hesitation in accepting it. I have little doubt that 
what really happened was that Po Chit who was a 
child when his share of the inheritance was allotted 
to him, claimed that share from his mother, Sun Ma, 
when he married appellant, and that as she was unable 
to pay the Rs. 500 in cash she transferred the land 
to him instead, getting the respondents to sign the 
record of the transaction as witnesses in token of their 
knowledge of and consent to the transfer. 

- Under these circumstances respondents are in my 
opinion estopped from denying Po Chit’s title. They 
stood by with full knowledge of the transaction and 
allowed the transfer to him to be made. They allowed 


the land to stand in his name and that of his wife © 


thereafter and took no action. If they had raised any 
objection, Po Chit would have been able to take steps 
to get a legal transfer ; but, instead of objecting they 
actually signed the record of the transfer as witnesses. 
It is true that Po Chit did not get a legal title to 
the lands, but under the circumstances respondents 
cannot be heard to deny his-title and’ their suit must 
fail. . ve 

As the respondents’ suit fails no question of the 
effect. of Shwe Dun’s mortgage arises and his appeal 
must succeed. 

-As for the question of court-fees it seems clear 
that the: learned Judge of the Divisional Court 
misread the authorities to which he referred. The 
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decision in the Allahabad case which was mentioned 
in the Chief Court’s General letter No. 5 of 1919 was 
to the effect that when entire holdings, that is areas 
separately assessed to revenue, or definite fractional] 
shares of such separately assessed areas are in dispute, 
then court-fees are to be levied under section 7 (v) (b) 
-of the Court Fees Act, but where field plots or parts 
of field plots which are not separately assessed are 
in dispute, then section. 7 (v) (d) of the Act applies. 
In the present case the lands in dispute form an 
entire holding which is separately assessed to revenue, 
and therefore the provisions of section 7 (v) (6) apply 
and the court-fees, so far as the lands are concerned, 
should have been assessed on five times the annual 
revenue, which was apparently Rs. 40-1-0. The costs: 
will be calculated accordingly in the final decree. 

The respondents’ suit is dismissed with costs 


_ throughout. 


APPELLATE CIVIL, 


. Before Hr. Justice Duckworth and Mr. Justice Po Han. 


ASHROF ALI 
| v. 
-MAHAMED MORDEN.* 


Practice—Trial Court acting under Order XVII, Rule 3, Civil Procedure 
Code—A ppeal from the order of the Appellate Court, directing the trial 
Court to take evidence, without setting aside the decree of the trial 
Court—Civil Procedure Code, section 151—Order XLI, Rule 33—Propey 
procedure under Order XLI, rule 27, 


In @suit instituted by the respondent for the removal of the eaves of the: 
appellant’s house, the trial Court proceeded under the provisions of Order XVII, 
Rule 3, Civil Procedure Code, and dismissed the suit. From this décre® the 
plaintiff appealedand the Lower Appellate Court directedthetrial Court to take 





* Civil Revision No. 253 of 1922 against the order of the Divisional Court 
of Tenasserim in Civil Appeal No. 75 of 1921, 
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such evidence as the appellant might offer, and to return the record to the lower 
Appellate Court; in doing this, however, the Lower Appellate Court did not set 
aside the decree of the trial Court. On appeal to the High Court, veld, thatthe 
order of the Lower Appellate Court was mide under section 151 and Order 
XVII, Rule 3 of the Civil Procedure Code, and no appeal Jay from such order 

Held, further, that the proper course, for theLower Appellate Court to have 
‘taken was to set aside theidecree and remand the case to the trial Court for 
hearing. and decision on the merits ; and that in notsetting aside the decree and 
passing an order, as though acting under the provisions of Order XLI, Rule 27, 
Civil Procedure Code, the Lower Appellate Court acted with material irregu- 
larity and without jurisdiction and therefore interference by the High Court 
under section 115 of the Civil Procedure Code was warranted. 

Jithalal Gridhar v. Varajlal Bhaishankar, 46 Bom.. 184; Sarada Sun- 
dari Dassya v. Gangahari Saha, 46 Cal. 738—followed. 

Ambuja Ammal v. Appaduri Mudali, 38 Mad. 414 ;Gokul Prasad v. Ram 
Kumar, 44 All. 176 ; Kulsum-Un-Nissa v. Ram Prasad, 44 All. 492—distin- 
guished. 3 


_The facts appear for. the purpose of this report 
in the judgment of the High Court reported below. 
Anklesaria—for the Applicant. 
_Bannerji—for the Respondent. 


DuckwortTu and Pe Han, JJ.—In this case the 
respondent ‘sued the appellant in the District Court 
for removal of the eaves of appellant’s house, which 
hung over the respondent’s wall. The appellant- 
defendant denied that there was any such encroach- 
ment, and set up that the eaves of his house had 
not been altered,.since it was erected about 25 years 
before. The respondent and appellant attemped to 
settle matter, after defendant-appellant and his wit- 
nesses had been examined, but without success. 
Upon the date fixed for hearing plaintiff-respondent 
did not appear, and his advocate, stating that he 
was in Rangoon, prayed for an adjournment, but this 
was refused, it been held that plaintiff had taken no 
proper steps to procure the attendance of his wit- 
nesses. The case was then decided on the merits 


under the provisions of Order XVII, Rule 3, Civil Pro-, 


cedure Code, and the plaintiff-respondent’s suit was 
dismissed. Against this decree he appealed to the 
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Divisional Court, the principal point taken been that 
the adjournment prayed for in the District Court 
should have: been granted,and that, in the interests. 
of justice, the plaintiff should be given an opportunity 
to call his witnesses and prove his case. Affidavits: 
and counter-affidavits were filed, and the learned 
Judge of the Divisional Court then delivered the 
following order :— 
“The facts stated in the affidavits filed by the 
appellant (now the respondent in this: 
Court) are more likely. to be true than 
those filed by the respondent. It is impos- 
sible to believe that the appellant would 
have wilfully’ abstained from attending 
Court on the 18th November 1921, if he 
really knew that his case was fixed for 
hearing on that day. He was prosecuting. 
the case warmly enoughand was not likely 
to have abandoned it ata critical period. 
I therefore direct the District Judge to take 
any evidence, which may be offered by the © 
appellant, and to return ‘the record to this 
Court by 15th May 1922.” 
Against this order the defendant has filed this appeal 
before this Court. 
A preliminary objection has been taken by the 
respondent that, inasmuch as the order was not passéd 
under Order 41, Rule 23, Civil Proceduue Code, there 
is no appeal, and that, supposing thatthe order was 
made under the Divisional Judge’s inherent powers 
under Order 41, Rule 33 and section 151, Civil Proce- 
dure Code, then there is also no appeal, inasmuch as 
he did not set aside the decree of the District Court. 
There is no doubt that this objection must prevail. 
It cannot be argued that the order was passed under 


‘Order 41, Rule 23, Civil Procedure Code. There was 
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no decision on a preliminary point, and the decree of 
the trial Court was notsetaside. The order was clearly 
not made under Order 41, Rule 25, and it cannot be 
held that it wasa proper order under Order 41, Rule 
27. In this connection the case of Ambuja Ammal v. 
Appaduri Mudali (1917), 38 Mardras 414, has been 
quoted, but there the fresh evidence consisted of some 
documents, and the case is not parallel. The present 
order was apparently intended to have been passed 
under Order 41, Rule 27, Civil Procedure Code, but, if 
so, it was not warranted. It thus seems that the Lower 
Appellate Court’s order must be taken to have been 
‘made under its.inherent powers as given by section 
151, and Order 41, Rule 33, Civil’ Procedure Code. 
In as much as the decree of the District Court was 
not set aside, there is obviously no appeal to this 
Court for the test for an appeal in all such cases, i§ 
whether the decree of the Court of first instance haS 
been set aside or not. However there is a right to 
apply for revision, and, after hearing counsel on the 
matter, the present memorandum of appeal has accord- 
ingly been treated as an application under section J15, 
Civil Procedure Code. Nowthere can be no doubt 
that on the respective merits of the affidavits filed 
in the Lower Appellate Court, the learned Judge of 
that Court was right, and that the plaintiff in the 
District Court showed sufficient reasons for his absence 
in that Court on the date in question. That being 
so (the fact was scarcely disputed at the argument 
of the appeal), the proper course for the learned 
Divisional Judge to have taken was to set aside the 
decree, and remand the case for hearing and decision 
upon the merits. The case of Jethalal Gridhar v- 
Varailal Bhaishankar (1922),46 Bombay 184 is cleat 
upon the point, as also is the case of Sarada Sundari 
Dassya v. Gangahari Saha (1919), 46 Calcutta 738. In 
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not setting aside the decree, and passing an order, as 
though he were acting under the provisions of Order 41, 
Rule 27, Civil Procedure Code, the learned Divisional 
Judge acted with material irregularity and without 
Jurisdiction, and therefore interference under section 
115, Civil Procedure Code, is warranted. The deci- 
sions of the Allahabad High Court in the cases of 
Gokul Prasad Har Prasad v. Ram Kumar (i922), 44 
Allahabad 176, and’ Kulsum-Un-Nissa v. Ram Prasad, 
1922, 44 Allahabad 492 are not parallel, as there the 
decrees of the trial Court had been set aside, and it is 
not necessary therefore to discuss the finding of that 
Court that Order 41, Rule 23, Civil Procedure Code, 
should be given as wide a meaning as possible in 
order to permit of aright of appeal in cases of 
remand, though this fiading is not entirely consistent 
with the wording and spirit of Order 41, Rule = 


Civil Procedure Code. 
The result is that the order of the Lower ee 


late Court is set aside, and the case is remanded to 
the Lower Appellate Court for decision according to 
law. The costs of this application will be borne 
by respondent, with advocate’s fees four gold mohurs. 
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Before Mr. Justice Duckworth, and Mr. Justice Po Han. 


SAYA PYE 1923 


v. Aug, 3, 
U KUNDINNYA AND oTHERS,* © 


Award made without the intervention of a Ccurt—The Indian Arbitration 
Act (1X of 1869)—Apblication to fle the award under the AcL—Appcal 
against the order of the Court filing or setting aside the award—Order 
by a judge of the late Chief Court of Lower Burma—Letters Patent appeal 
therefrom—Clause 13 of the Rangoon Letters Patent. 

Where an award of arbitrators, made without the intervention of a 
Court, wzs sought to be filed under the Indian Arbitration Act, 1899 (the Act 
being 2PPlicable to Rangoon), Aeld, that the Indian Arbiration Act being 
complete in itself and not affected by rules as to appeal as laid down in the Code 
of Civil Procedure, Second Schedule, no appeal lay from Zn order of the 


Court filing or refusing to fle the award. ; 
Where a case was decided by a Judge on the Original Side of the late: 


Chief Court of Lower Burma, /ield, that there wes no right of appeal under 
clause 13 of Letters Patent. 

Per curiam.— tis really unnecessary to discuss whether in this case 
the order of Rutledge, J.,on the Original Side of the late Chief Court of 
Lower Burma, amounted to a‘ judgment’ as intended by clause 13 of the 
Letters Patent. We think however, that it is advisable to say ‘that the 
order passed was undoubtedly ‘a judgment.’ It, to a certain extent, cecided 
the rights of parties, viz., that the award in question was bad and that the 
subinission was good.” 

Khatoon Bee v. Abdul Rahman and other, 4 L.B.R. 249; Ripley v. 
Naliapict, 6. L.B R. 88; Purshotumdas Ramgopal. v. Ramgopal Hiralal, 12, 
Bom L.R. 852—followed. : 

Campbell & Co. v. Jeshraj Giridhari Lall, 45 Cal, 502—distinguished, 

Justices of the Peace for Calutta v. The Oriental Gas Co., 8 Bengal Rept, 
433 ; Hadjee Ismaily. Hadjee Mahomed, 13 Bengal Rep. 91; Sonbai v. 


Amedbhai Habihai, 9 Bom, H.C, 398 —referred to, 

The frcts material to this report appear from the 
judgment of the High Court. 

Ba Tin--for the Appellant. 

Das—for the Respondent. 





* Civil Miscellaneous Apreal No, 74 of 1922 against the order of Rutledge 
J., on the Original Side of the late Chief Court of Lower Eurma in Civil 
MisceJlaneous No, 152 of 1921, 
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DuckworTtH and Po Hav, JJ.—In this case there 
was clearly a submission to arbitration without the 
intervention of a Court and an award was made by 


‘ the arbitrators. Steps were then taken for filing that 


award under the Indian Arbitration Act of 1899. That 


-Act is applicable to Rangoon. Rutedge, J., on the ™ 


Original Side of the late Chief Court of Lower Burma, 
held that the award was bad for misconduct of an 
arbitrator but that the submission was good, and he 
remitted the matter for a fresh award to be made. 

This is the appeal against that order. : 

A preliminary ground is taken that no appeal lies. 

It was held in the cases of Khatoon Beev. Abdul 
Rahman and ,others (1) and Ripley v. Nahapiet (2) 
that no appeal lies either against an order directing 


_an award to be filed under the Indian Arbitration Act 


or against an order under that Act setting aside an 
award. We think that it follows that there can be 
no appeal under either the Code of Civil Procedure, 
the Indian Arbitration Act, or the Lower Burma Courts 
Act, against an order made in these proceedings, 

The Indian Arbitration Actis complete in itself 
and is not affected by.rules as to appeal as laid down 
in the Code of Civil Procedure, with réference to 
the proceedings taken under the Second Schedule of 


. that Act. 


In regard to this order it is quite clear that clause 
14 (a) of the former Lower Burma Courts Acts cannot 
operate so as to render admissible an appeal in the 
circumstances stated. 

The order in question amounts to an order refusing 
to file an award, and the mere fact that, on the 
original submission, the matter was remitted for the 


‘making of a fresh award, cannot, in our view, affect . 


the question of appeal, for which no provision. is 
(1) (1907-08) 4L.B.R. 249. (2) (1911-12) 6L.BLR. 88, 
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‘made in the Indian Arbitration Act, The learned Judge 
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on the Original Side had ample power, under section Sava Pye 


3, clause 1, of that Act to remit the award, in which 
‘case it ipso facto became necessary under clause 


v. 
U 


y) KUNDINNYA, 


of that section that a fresh award should be made. Duemworre 


He had power under section 14 to set aside the 
award, and section 15 again clearly contemplates 
remission thereof, 

It has however been argued by the learned advocate 
for the appellants that there is in this instance a right 


-of appeal under clause 13 of the Letters Patent of the 


High Court of. Judicature at Rangoon. We do not 
think that there.is any substance in this argument 
with reference to the case now before us. Clause 44 
of the Letters Patent lays down that all suits, appeals, 
applications, etc., etc., pending before the publication 
of the Letters Patent in the late Chief Court of 
Lower Burma must be continued and concluded in 
the High Court of Judicature at Rangoon, as if the 
same had been instituted in the said High Court, 
and the said High Court has to exercise, in relation 
to all such proceedings, the jursidiction given to it 
by the said Letters Patent. This appeal was admit- 
tedly pending when the Letters Patent came into 
force. But the case itself had been concluded before 
the Original Side of the Chief Court of Lower Burma 
long before that, and this appeal cannot, in conse- 


quence, be treated as though it were an appeal from 


a judgment of a single Judge on the Original Side of 
the High Courtof Judicatureat Rangoon. The decision 
in Campbell & Co. v. Jeshrai Ciridhari Lall (3) has, 
therefore, no application to the present case. On the 
other hand, the case of Purshotumdas Ramgopal .v, 
Ramgopal Hiralal (4), (also 8 I.C. 171) is another 
authority for the proposition that, under the Indian 
ae (3) (1918) 45 Cal. 502, (4) (1910) 12 Bom, L.R. 852. 


Po Han, 
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Arbitration Act of 1899, no appeal lies from orders. 
passed by a Judge, thougi the question as to whether. 
an appeal lay under the Letters Patent was not dis- 
cussed. In view of this decision it is really unneces- 
say to discuss whether in this case the order of 
Rutledge, J., on the Original Side of the late Chief 
Court of Lower Burma amounted to “a judgment” 
as intended by clause 13 of the Letters Patent. We 
think, however, that it is advisable to say that the: 
order passed was undoubtedly “a judgment.” It, to. 
a certain extent, decided the rights of parties, viz.,. 


‘that the award in question was bad and that the sub. 


mission was-good. We seeno reason to ditfer from 
the definition of the word “judgment” as used in 
the Letters Patent, given by the High Courts of 
Clacutta and Bombay in the cases of the Justices. of 
the Peace for Calcutta vy. The Oriental Gas Co. (5), 
Hadjee Ismail v. Hadjee Mahomed (6), and Sonbai: 
v. Ahwiedbha: Habibnai (7). If those definitions are: 
accepted, there can be no doubt that the order in. 
question was ‘a judgment.” Butin view of the fact. 
that the miscellaneous case in question was decided 
in the Chief Court of Lower Burma, we think it 
clear that there is no right of appeal under clause 13- 
of our Letters Patent ; and that there is no right of 
appeal under the Civil Procedure Code, the Indian 
Arbitration Act of 1899, or the former Lower Burma. 
Courts Act. The result is that this appeal is dimissed. 
with costs, 


(5) (1871) 8 Bengal Rep. 433, 
(6) (1874) 13 Bengal Rep. 91. (7) (1873) 9 Bom, H.C. 398° 
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APPELLATE CIVIL, 


Before Mr, Justice May Oung. 


M.P.L.M.P. CHETTY 
7 Us 
MA NGWE SIN.* 


Gift of immoveable property—Alsence of registered document—Donce in 
possession for many years—Suit by person or persons claiming through thé 
‘donor, disputing the donee’s right to possession—Equitable relief from 
the provisions of Transfer of Property Act (V of 1882). 
Where a gift of immoveable property was mace without registered deed 
but the donee had been in possession for many years, the donee being at the 
time of the gift a minor who was unable to protect her interest by perfecting 


her. title, held, that, the donor or any person or persons Claiming th:ough 


them could not be heard to dispute the donee’s right to such possession. 

Semble,—The Transfer of Property Act was enacted in order to prevent 
fraud and deception ; and equity would not allow the provisions of the Act to 
be invoked to enable fraud to be committed. 


The facts appear in the judgment reported below. 
Hay—for the Appellant. 
Villa—for the Respondent. 


May Ounce, J.—In 1913, Po Shwe Hman and his 
wife, Ma Le Ywe, reported to the revenue authorities 
that they had made an outright gift of two pieces of 
paddy land belonging to them to their grandchild, 
Ma Ngwe Sin (respondent), then a minor, aged li 
years. Mutation of name was accordingly effected 
and the lands have ‘stood in the names of Ma Ngwe 
‘Sin to the present day. In 1921, Po Shwe Hman 
being dead, Maung Ba Shwe, his only son by Ma Le 
Ywe and father of the respondent, was managing his 
aged mother’s estate.. On the 2nd May of that year, 


the appellant, a money-lender to whom Ba Shwe was’ 











* Civil Second Appeal No. 24 of 1923 against the decree of the Divisional 
Cou:t of Hanthawaddy in Civil Appeal No. 62 of 1922, : 
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indebted, acting in collusion with his debtor, fraudu- 
lently induced the respondent to execute a deed of 
sale of the lands in question on a misrepresentation 
that it was an instrument of exchange whereby she 
would obtain certain lands in lieu of the lands which 
stood in her name. She, however, discovered the 
fraud in time and refused to subscribe to the regis- 
tration of the deed. The appellant made a fruitless 
attempt to gain possession of the lands and in 
December instituted the present suit, basing his claim 
on the deed and praying for possession, with mesne 
profits. The suit was dismissed and on appeal was 
unsuccessful. Hence this second appeal. 

The facts found by the Courts below can no 
longer be contested, but it is urged, first, that the 
sale by Ba Shwe, the orasa son, with the concurrence 
cf his mother, Ma Le Ywe, gave appellant a good 
title ; secondly, that since respondent had no title 
(the gift to her not being evidenced by registered 
déed), she could not resist the sale. 

Ma Le Ywe’s alleged concurrence is by no means 
clear. Specifically asked,.she says “If the Chetty 
asked meio sign the sale deed executed by Ngwe- 
Sin and Ba Shwe, 1 would not sign it because I do 
not like to be indebted.” 

The claim based on the right of Ba Shwe as an 
orasa was an after-thought raised for the first time in 
appeal. Ma Le Ywe’s evidence shows that her son 
has been enjoying a large share in the estate and it 
is not improbable that he has exhausted his quarter 
share :in any caSe, no evidence. was offered specifi- 
cally on this point. 

The main point in the case is the deliberate act 
of the old couple in 1913. They clearly. professed to 
divest themselves of the ownerhip of these lands in 
favour of a minor, who was unable to protect her 


Vor. I] RANGOON SERIES. 


interests by prefecting her title. That minor has now 
grown up and is stillin possession ; she is not suing 
but is merely resisting an attempt to deprive her of 
that possession. Can the alienors or any person or 
persons claiming through them be now heard to 
dispute her right to such. possession ? I consider it 
would be most unjust and inequitable to allow such 
a contention. When, further, it is found that a fraud 
was practised on her, the position becomes worse. 

The Transfer of Property Act was enacted in order 
to prevent fraud and deception, and it is founded on 
the highest principles of justice, equity.and good 
conscience, 


Taking the peculiar circumstances of this case into . 


consideration, I must hold that it is not open to the 
appellant to question the respondent’s right to retain 
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possession of the lands. This appeal is therefore | 


dismissed with costs. 
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FULL BENCH (CIVIL), 


Before Sir Sydney Robinson, Kt., Chief Justice, Mr, Justice May Oung eunil 
. Mr. Justice Po Han, 


THE MUNICIPAL CORPORATION OF THE 
CITY OF RANGOON 


VM 


THE SURATI BARA BAZAAR COMPANY, 
LIMITED.* 


Assessment of buildings and lands to taxation—City of Rangoon Municipal Act, 
\ 1992—Basis of assessment—Standard Rent as defined bythe Rangoon Rent 
Act, 1920-—Rent actually obtained by the tenant from his sub-tenants, 
Held that, in the absence of special circumstances, the Corporation of the 
City of Rangoon must iake as its basis for assessment of buildings and lands 
to taxation, the Standard Rent in those cases in which the Standard Rent has. 
peen fixed by the Rent Controller, In other cases, it must fix the rateable 
value on a consideration of all the surrounding facts and circumstances inclu.. 
ding the effect that the Rangoon Rent Act has, or may have, on the matter. 
Held, further, that in arriving ata decision as to the amount for which the. 
premises to be assessed may reasonably be expected to let the Assessor may 
consider the rent a tenant can extract from his sub-tenants, but that this will 
not be the only matter to be considered by him in arriving at the decision. 
Seculcoates Union v. Dock Company at Kingston-upon-Huil, (1895) A.C.. 
136—followed. 
Robert v. The Poplar Assessment Committee, (1922) 1 K.B. 25—disinguished.. 


This was a reference made by Duckworth, J., in 
the course of the hearing of Civil Miscellaneous. 
Appeal No. 299 of 1922 of the High Court which 
was an appeal against an order of the Court of Smali 
Causes, Rangoon, and the facts necessary for the 
purpose of this report appear from the order of 
reference of the learned Judge reported below. 

“The matter agitated in the Civil Miscellaneous 
Appeal is of great importance to the Rangoon Cor- 
poration. not only with reference to houses and 
hereditaments owned by the respondenits—the Surati 


Pa CO a na al A a tS. (nn ae ne On he a mr 
*'Civi Reference No. 7 of 1923 arising out of Civil Miscellaneous Appeal 


No. 299 of 1922 of this Court. 
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Bara Bazaar—but with regard to a considerable por-° 


tion of their assessment powers. The respondents are 
the owners of the house in question, which they 
lease to one M. A. Mamsa for Rs. 150 per mensem. 
Mamsa, in his turn, sublets premises in the house to 
his sub-tenants, and is stated to collect rents amount- 
ing to the sum of Rs. 375 per mensem. The Rangoon 
Corporation claim to assess the premises for taxation 
purposes, under the City of Rangoon Municipal Act, 
VI of 1922, on the basis of thé latter value. The 
respondents set up that the basis should be the rent 
which they receive from their tenant, Mamsa, which, 
under the Rent Act, they cannot enhance. It is now 
agreed that the Rent Controller has fixed no Standard 
Rent, but that-on the 1st April 1918 the actual rent 
‘was not more than Rs. 150 per mensem. 

“The question mally resolves itself into this general 
question : —_ 

“Whether, in assessing building or lands to taxa- 
tion in Rangoon, the Corporation shouid take as its 
basis the standard rent, as defined by section 2, clause 
{e) of the Rangoon Rent Act, 1920, as amended by 
Burma Act I of 1922, or should take as its basis an 
hypothetical value derived from. standards other than 
those afforded by the Rangoon Rent Act? - 

“In support of the Corporation’s contentions, 
“Mr. McDonnell quotes the case of Roberis v. The 
Assessment Committee of the Metropolitan Borough of 
Poplar \1), which was before three Courts, and some 
eleven Judges, in England and dealt with a similar 
‘question of assessment to rates under the English Act, 
The Court of Appeal, by a majority, took a view which 
was contrary to Mr. McDonnell’s thesis,—a view I 
may say, which was similar to the view taken by a 
Bench of the Chief Court of Lower Burma in the 
(1) (1922) 1 K.B. 25, 
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case of William Carr v. The Municipal Corporation 
of Rangoon (2), in which judgment was delivered on 
January 23, 1922. The House of Lords, however, 
by a majority (3), came to a decision in a judgment 
dated March 20, 1922 (or after William Carr’s case 
was decided), which tends to support the view that 
the assessment should be made on the value of the 
actual occupant’s beneficial occupation and three of their 
Lordships held that the English Act of 1920 was 
not to be taken into account in determining valuation 
for rating, which in fact is largely what the Rangoon 


-Corporation now contends. Sir Robert Giles for the 


respondents argues that I am bound by the findings 
in the case of William Carr, and that the decision of the 
House of Lords in the Poplar Case (3) is nota true guide, 
inasmuch as, whereas, under the English Act, rates 
and taxes on property: are assessed upon the value 
of the property to the tenant or the hypothetical 


‘tenant, in Rangoon, the principle is to assess taxes on 


vhe value of the property to the landlord. On the 
one side the criterion is what. is the occupier’s bene-~ 
ficial interest in the property, and, on the other, what 
the landlord may be expected to get: out of the 
tenant, which Sir Robert Giles argues is not the 
same thing at all. 

“After comparing section 80 (2) of the City of 
Rangoon Municipal Act, 1922, where ‘ annual value ’ 
for assessment purposes is defined, with the definitions 
of ‘gross value’ and ‘rateable value’ in section 4 


of the Valuation of Property (Metropolis) Act, of 
“August 9,.1869, and reading section 86, clauses 1, 2 


and 3 of the City of Rangoon Municipal Act, lam 
not at all sure that there is’ as much difference 
between the two bases of assessment, in Rangoon and 


(2) Civil Reference 10 of 1921, (3) (1922) Appeal Cases, Vol. II, p. 93. 
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London respectively, as Sir Robert Giles would have 
this Court to believe. Iam therefore of opinion that, had 
the decision of the House of Lords been available, 
when the Chief Court Bench adjudicated upon William 
Carr’s case, their decision might have been different. 

“T personally have much doubt whether the sum 
of the rents obtained by a tenant from -sub-tenants 
for lands and buildings can be taken as a proper 
basis for assessing the ‘ annual value’ under the Act, 
- as this would, in many instances, be but a fluctuating 
amount, and would not, in every. case, represent what 
an owner would be likely to obtain as rent. The 
true basis seems to me to be not so much the 
amount for which the property would be likely to 
sublet, as the ‘ hypothetical’ amount of the letting value 
to the owner, or conversely the sum which a ‘ hypothe- 
tical’ tenant might reasonably be expected to pay him. 

“In any case, the point is one of such extreme 
importance that I do not consider that it ought to 


be decided finally by a ‘single judge. It is to be 


noted that the admitting Judge, on 22nd December 
1922, did not certify that this appeal should under 


clause (i)(c) of High Court Notification No. 10 (General) . 


of 18th December 1922, come before a Bench of 
at least two Judges. Inasmuch as I was not the 
admitting Judge, and had actually almost completed 
the hearing of the appeal before the matter was 
-suggested, I take it, that I have not now got. the 
power to certify this appeal,.as fit for such a.Bench, I 
have therefore only two courses open to me :-— 

“(1) to decide the appeal and, if required, 
certify an appeal from my decision under (Z) (6) of 
that notification, a course which as I am informed 
an appeal would be required, would involve the 
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needless expense. 
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(2) to refer the question to the Hon’ble the 
Chief Justice in order that it shall be decided by a 
Bench, or Full Bench according as he may direct. 

“‘T am in favour of this latter course if only to 
save expense and time to the parties.. As matters 
stand, I consider that I am bound by the ruling 
in William Carr’s case but, in view of the decision 
of the House of Lords in the Poplar case (3), I 
now refer the following questioris to a Bench or 
Full Bench of this Court, as the Hon’ble the Chief 
Justice may direct :— 

-“(1) “Whether in assessing buildings and lands. 
to taxtaion in Rangoon under the City of Rangoon 
Municipal Act, 1922, the Corporation must take as its 
basis the standard rent, as defined’ in section 2, 
clause (e) of the Rangoon Rent Act, 1920, as 
amended by Burma Act. I of 1922, or can take as 


its basis an hypothetical value derived from standards 


other than those afforded by the Rangoon Rent Act. 


““(2) ‘ Whether the amount of the rent or rents 
obtained by a tenant from his sub-tenant or sub- 
tenants, with the usual deductions of 18 per centum, 
is a fair and proper basis for arriving at the gross 
annual rent for which the whole building or property 
might reasonably be expected to let, as laid down in 
section 80 (2) of the City of Rangoon Municipal 
Aer, loge 2 


McDonnell—for the Applicants. | 
Sir Robert Giles with N. M. Cowasji—for the 
Respondent. 


ROBINSON, C, J.—The questions referred to us are 
as follows :— 


(1) Whether, in assessing buildings and lands to | 





(3) (1922) Appeal Gases, Vol. II, 93. 
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taxation in Rangoon under the City of Rangoon 
Municipal Act, 1922, the Corporation must take as 
its basis the standard rent as defined in section 2, 
clause (e) of the Rangoon Rent Act, 1920, as amended 
by Burma Act I of 1922, or can take as its basis 
an hypothetical value derived from standards other 
than those afforded by the Rangoon Rent Act. 

(2) Whether the amount of rent or rents obtained 
by a tenant from his sub-tenant or sub-tenants with 
the usual deductions of 18 per cent. is a fair and 
proper basis for arriving at the gross annual rent 
for which the whole building or property might 
reasonably be expected to let as laid down in 
section 80 (2) of the City of Rangoon Municipal 
Act, 1922. a 

The first of these two questions came before a 
Bench of this Court, to which I was a party, last year in 
the case of William Carr v. The Municipal Com- 
mittee of Rangoon. What was then held was that 
the principle to be adopted is that laid down in the 
Municipal Act, but that that principle may be, and, 
where a standard rent has been fixed must be qualified 
by the provisions of the Rangoon Rent Act. We 
had not before us at that time the cases that have 
now been cited; but our decision might have been 
supported. by the case of Sculcoates Union vy. Dock 
Co. at Kingston-upon-Hull-(1) and also by the majority 
of the Court of Appeal in the case of Roberts v. 
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The Poplar Assessment Committee (2), upholding the — 


judgment of the King’s Bench Division. Subsequently, 
however, that case was taken to the House of Lords, 
and by a majority, their Lordships reversed the 
decision of the Courts below. ; 

In the first case cited the House of Lords held 
with reference to a Dock Company which in addition 
a (1) (1895) A.C. 136. (2) (1922) 1 K.B.D. 25. 
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ios to its docks and wharves, had railway and tramway 
Mount ;4, limes but had been prohibited by an Act of Parlia- 


_Corrora-. ment from charging.a certain railway company any 
TION OF THE 


city or tolls for the use of those railway lines, that since no 
Rawsoon rent could be earned by the Dock Company because 
eae ak of the statutory prohibition, the rent which could 


BAZAAR have been earned but for that prohibition ought not © 
w= to be taken into consideration in determining the 
Roem. rateable value of the Dock Company’s property. 
Lord Herschell, L.C., said—‘ But, then it is said, 
‘But they could earn more profits than they are 
earning, and therefore you ought to suppose that a 
hypothetical tenant would give more.’ But if the 
Legislature have said. that they shall not earn these 
suggested further profits because they shall not charge 
tolls, how can it be established as a matter of fact 
that they could earn more? It appears to me that if 
you are to disregard such statutory restrictions as 
these, you might just as well say that a raiiway 
company cught not to be rated only according to the 
tolls which it receives—ought not to bé rated even 
according to the tolls which it could by law receive 
within ils maximum, but that you ought to disregard 
its statutory maximum and ask what a tenant from 
year to year would give for the railway if he could 
charge any tolls which he pleased.” And later he 
said—‘‘ But the question is whether you are to con- 
sider the profits which’it might earn if a state of 
things existed which does not exist, or whether you 
are to consider the profits which it can“earn under 
the only conditions under which it is allowed to earn 

profit at all.” 
. In the case of Roberts v. The Assessment Committee 
of Poplar the question of the Rent (Restrictions) Act, 
1920, was considered, and in the House of Lords 
two points were decided. . The first was that, in arriving 
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at the valuation for the purposes of the Valuation 
(Metropolis) Act, 1869, of a hereditament to which 
the Increase of Rent and Mortgage interest (Restrictions) 
Act, 1920, applies, the maximum gross value to be 
assigned to that hereditament is not limited to 
the standard rent of the hereditament together with 
additions thereto permitted by the later Act; and 
three of their Lordships held that the Rent (Restrictions) 
_Act, 1920, is not to be taken into account in deter- 
“mining the valuation for rating purposes on the 
hereditaments to which it applies. In the King’s 
Bench Division, Avory, J., referred to the well-esta- 
lished principle in rating-law that the valuation is to 
be made rebus sic stantibus ;*and he quoted Lord 
Buckmaster in the case of Port of London Authority 
v. Orsett Union Assessment Comnuttee (1920) A.C., 273. 
When referring in that case to the Sculcoates Union 
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case, he said—“ In other words that decision empha-_ 


sizéd and made clear a principle that must always be 
applicable to such cases. The actual hereditament of 
which the hypothetical tenant is to be determined 
must be the particular hereditament as it stands, 
with all its privileges, opportunities and disabilities 
created or imposed either by its natural position or 
by the artificial conditions of an Act of Parliament.” 
In Roberts v. The Poplar Assessment Committee, Lord 
Buckmaster referred to this case (the Port of London 
Authortiy case), and he stated—“ I do not think that 
the language. which J there used needs to be modified 
or explained, but those words. related entirely to 
determining the value of the occupation to the occupier 
excluding, of course, any element due to his skill, 
industry, ar other strictly personal qualifications. Inthe 
present case the respondent seeks to introduce into these 
words the conditions which regulate the value of the 
Héreditament to the landlord. So far as the occupier 
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is concerned, the provisions of the Rent Restriction -Act 
have not in any way made his occupation less bene- 
ficial. It is the landlord who is affected, and he, as 
landlord, is not the subject of assessment, nor can 
his interest in the property be considered for 
the purpose of determining what the assessment 
should be. If, however, the rent which has to be 
ascertained under the section is the real rent then 
the fact that that cannot be increased wiil havé a 
material efféct upon the valuation.” Referring to the 
case of Rex v. Munday (1 East, 584), his Lordship 
said ‘Again, it was the actual beneficial occupation 
that was the subject of the rating, and the question as 


_ to what rent the actual landlord was capable of ex- 


acting did not enter into the calculation.” Lord 
Atkinson in his judgment, referring to the case of 
Rex v. Green (9 B. & C,, 203) said— Rateability did 
not depend on tenancy, or on the possession of any 
estate or interest in the property. under consideration, 
or on the receipt of any rent from it, but solely 
on the beneficial occupation of it.’ Lord Summer 
said— Rating is a process between an occupier and 
a rating authority, to the determination of which 
the jandlord and the lessee are strangers.” And 
he cails attention to the definition of ‘‘ gross vaiue ” 
in the Assessment Act with which they were dealing 
saying—“‘It may be observed ihat the phrase is 
‘might be expected to pay’ ; it does not go on to: 
say ‘and the landlord might be able to exact’.’”” 


Lord Parmoor said—‘‘ The occupation value of property 


may be, and often is, distinct from its value 
to the owner.” And again, “In ascertaining this 


- annual yalue, all that can reasonably influence the judg-. 


ment of an intending occupier ought to be taken 
into consideration, including not only the natural 
conditions, but any statutory provisions which may 
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tend either to enhance or diminish the value of 
beneficial occupation of the property or its profit- 
earning capacity.” And again ‘‘ The question, however, 
remains whether a restriction on rent under the Rent 
(Restrictions) Act, 1920, can be regarded as a statu- 
tory restriction on the value to an occupier of the profit- 
earning or rent-earning capacity of the ‘Cobden’s Head’.” 

What their Lordships were, therefore, considering 
was the question of the Rent (Restrictions) Act, with 
special reference to the value of the premises to the 
occupier quite apart from their value to the owner or 
landlord ; and they did so because of the wording of 
the definition of “gross value” in the Assessment 
Act with which they were concerned. It may be 
that the Sculcoates Union case should be distinguished 
on the ground that it deals with the case where 
there was a statutory provision prchibiting the property 
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in question earning any profits whatsoever. As 


matters stood, when that-case came before the Courts, 
there was only one company from whom tolls could 
be exacted, and the Act of Parliament forbade the 
taking of any tolls from them. 

Another point which arises with reference to the 
case of Reberis v. The Poplur Assessment Committee 
is the difference between the English Rent (Restric- 
tions) ‘Act, 1920, and the Rangoon Rent Act. By 
the former it was not an offence ipso facto to take 
more rent than a certain fixed standard, but, only if 
the margin of profit taken above that allowed as 
notmal profit was extortionate. In our Rangoon Rent 
Act, where a standard rent has been fixed by the 
Controller, it is an offence for a landlord knowingly 
to accept more than that rent however slightly it 
may exceed the standard rent fixed. On this point 
I would refer to the judgment of Bankes, L.J., in 
the Court of Appeal. He said— The answer to the 
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question depends, in my opinion upon whether the true 
effect of the Rent (Restrictions) Act, 1920, is to fix and 
not merely to affect the value of these premises for rating 
purposes. The answer to this question must depend 
upon what is the true construction of the Act read 
as a-whole. If its effect is to render it illegal, and 
consequently impossible, for any higher rent than the 
standard rent to be paid or received for premises to 
which the Act applies, then the principles ‘of the 
Sculcoates case and Mayor of Lincoln v. Holmes 
Common would in my opinion apply ; and the 
rateable value could not be fixed higher than the 
standard rent.” He sums -up his judgment by 
saying—‘‘ The conclusion at which I have arrived 
upon the whole case is, that though the Rent 
(Restrictions) Act, 1920, may affect the rateable value 
of these premises, it does not fix the rateable value 
and that any voluntary payment: for the occupation 
of the premises in excess of the standard rent which. 
a tenant might be expected to make can be taken 
into consideration in arriving at what the gross and 
rateable value of the premises should be.” 

' The conclusion at which I have arrived after a 
very full and careful study of these judgments is 
that the case of Roberts v. The Popu'ar Assessment 
Committee must be distinguished, both because the 
wording of the Act of 1869 differs from that of the 
City of Rangoon Municipal Act, and their Lordships 
were dealing only with the beneficial occupation to the 
occupier, and also -because the Rent (Restrictions) 
Act that they had before them did not. make it an 
offence as the Rangoon Rent Act does, to take more 
than the standard rent when that standard rent has 
been fixed by the Controller. In certain circumstances 
the Sculcoates Union case is an authority which should 
be followed. ; 27 
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The definition of ‘‘ annual value’ for purposes of 
taxation given in section 80 (2) of the City of 
Rangoon Municipal Act, runs as follows :—‘‘ ‘Annual 
value’ means the gross annual rent for which build- 
ings and lands liable to taxation may reasonably be 
expected to let, from year to year.” In this definition 
the landlord is not excluded. It does not say what 
- a tenant may reasonably be expected to pay, and it 


is, in my opinion, clear that it must be considered. 


with reference to both what a landlord may reasonably 
expect to get, as well as what a tenant may reasonably 
be expected to pay. It is, no doubt, the case that 
the Rangoon Rent Act was not intended to affect 
assessments. It was not passed for that purpose, but 
with an entirely distinct and settled object. But it 
is the law of the land at present, and it cannot be 
treated as non-existent if it does affect the question 
that has to be decided in these cass. .In all ordinary 
cases it will be necessary to consider what rent the 
landlord could reasonably expect to get for the 
premises. The landlord, the standard rent having 
been fixed by the Controller, could not reasonably 
expect to get any higher rent forthe premises. Did 
he attempt to do so, he would be guilty of an cffence 
for which he would be liable to a heavy fine. 
It is open to question, at least, whether a would-be 
tenant who approached a landlord and induced him 
to let the premises to him at a rent which was higher 
than the standard rent in order to get- possession 
would not also be guilty of an offence, though it was 
possibly not intended that he should be liable. It 
seems unlikely, except possibly in‘ very special cases, 
that any tenant would be willing to pay more than 
he knows he need pay to obtain occupation of the 
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premises. Still speaking of general cases, I would ' 


hold that 2 tenant could not, therefore, be reasonably 
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expected to pay more than the rent fixed by the Rent 
Controller, and that a landlord could not reasonably 
expect to get more. It would be an offence for a 
landlord to accept any rent higher than the rent fixed 
by the Rent Controller, and in these cases I would 
hold that the principle of the Sculcoates’ case applies, 
and that in the absence of special circumstances the 
rateable value cannot be fixed higher than the 
standard rent. But, where no standard rent has 
been fixed by the Rent Controller, it is no offence 
for a landlord to accept a higher rent than the rent for 
which the premises had been let on the ist April 1918, 
that is to say, the automatic standard rent laid down 
in the Act. It is possible that a landlord could get a 
tenant willing to pay more than thatrent. At the same 
time the fact that a tenant might agree to pay a higher 
rent in order to get into occupation and could, as soon 
as he was in occupation, move the Rent Controller and 
deny his agreement or claim to be relieved from 
paying more than the automatic standard rent 
cannot be overlooked. That would be an instance in 
which the Rangoon Rent Act would not fix the 
rateable value, but would possibly affect it. There 
may be cases in which a landlord has for years been 
accepting a low and inadequate rent for the premises 
from poor relations or friends, or for any other 
reason. The automatic standard rent would be that 
low rent; but the Assessor would not be limited to 
that rent even if it had been a rent fixed by the 
Rent Controller. The Rent Controller is not bound,.. 
to fix the standard rent at the rent that was payable 
on the Ist April 1918 if he is of opinion that that 
rent was unduly low. Circumstances may have 
altered after the Controller has fixed the standard 
rent and they may be such as would justify the Con- 
troller in amending his previous order and increasing 
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the standard rent. If such can be shown to 
-exist then, even if the landlord has not moved the 
Controller to enhance the standard rent, the Assessor 
may and can take them into consideration and his 
assessiz:ent need not be limited to the amount of 


the standard rent. 
In my opinion, therefore, the answer to the first 


question should be that the Corporation must in the. 


“absence of special circumstances take as its basis the 
standard rent in those cases on which the standard 
rent has been fixed by the Rent Controller. In other 
cases it must fix the rateable value on a consideration 
of all the surrounding facts and circumstances includ- 
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ing the effect that.the Rangoon Rent Act has, Or . 


may have, on the matter. 

As regards the second question referred, is 
partly answered by the answer to the first Hesean 
In my opinion it cannot be said in every instance 
that the amount that a tenant is able to obtain from 
his sub-tenants is always to be taken as the rateable 
value ; but that amount may be taken into consider- 
ation with all the other facts governing the question, 
in other words, in arriving at a decision as to the 
amount for which the premises may reasonably be 
expected to let, the Assessor will consider the rent a 
tenant can extract from his. sub-tenants; but this 
will not be the only matter to be considered in 


arriving at a decision. 


May Oona, J.—I concur. 
‘Po Han, J.—I concur. 
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APPELLATE CIVIL. 


Before Mr. Justice Duckworth, and Mr. Justice Po Han. 


THE STANDARD ELECTRIC AND 
MOTOR WORKS 


v. 
PICTURE PALACE.* 


Simultaneously filed suit s—-Order of priority—Civil Procedure Code(V of 1908). 
Order 2, Rule 2 (2)—-Lest to be applied—Leave to consolidate or withdraw, 
with leaveto bring new sutts, i. : 
Held that, untilthe contrary:is proved, it must be presumed that suits have 

been presented and admitted in the order in which their numbers appear in the 

Register. a o i 

“The plaintiff brought two suits simultaneonsly, impleading as Defendants 
in one suit, respondent assole defendant in his personal capracity, and in other, 
a Picture Palace business through respondent as ils Managing Proprietor.’ 

: Held; on the facts ‘that Order 2, Rule 2, clause -(ii) did not apply to the 
circumstances of-the two suits, the test for the application of the rule being 
whether the two suils as framed could have een tramed as one suit without a 
misjoinder of defendants. ; ; 

-Obiter "We think, however, that itis only just to add that i¢ Order 2, 
Rule 2, clause (ii) was applicable, the tearncd Chief Judge of the Small Cause 
Court was quite right in refusing leave to consolidate or to withdraw the 
suits.” ’ en ae Bot 

Lala Seva Ram v. Kanshi Ram, P.R. (1890) 227—dissented from. 
Murtiv. Bhola Ram and another, 16 All, 165—followed, 


Halker—for the Appellants. 
Naidu—for the Respondent. 





DuckwoRTH and Po Han, Jj.—This appeal 
concerns the decision of the learned Chief Judge of 
the Small Cause Court, Rangoon, in his Civil 
Regular Suit No. 7099 of 1922. . 

On the same day, viz., on the’ 15th November 
1922, the present appellants the Standard Electric 
and Motor Works filed two suits, viz., Nos. 7098 and 
7099 of 1922. Both suits were for the recovery of 


* Special Civil First Appeal No. 67 of 1923 against, the decree of the 
Small Cause Court of Rangoon in Civil Regular Suit No. 7099 of 1922, 
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monies alleged to be due for electrical goods and 
fittings and labour, supplied to a certain Mr. J. M. A, 
Raphael. In suit No. 7098 the claim was for 
Rs. 805-1-3 for goods supplied during the months of 
November 1919 and June 1920, and J. M. Ae 
Raphael was impleaded solely and personally as the 
defendant. In suit No. 7099 the claim was for 
Rs. 1,004 for electrical goods, fittings, and labour, 
supplied during the months of July 1920 and April 
1921, and in this case the défendant impleaded was 
“ Picture Palace,” “No. 84-85, Canal Street, by its 
Managing Proprietor, J. M. A. Raphael.” Subse= 
quently, and for reasons which need not here be 
set out the plaint in suit No. 7098 was amended, 
and the defendants impleaded were J. M. A. Raphael; 
first defendant, and the Picture Palace by its Manag- 
ing Proprietor, J. M. A. Raphael, as second defendant: 
It was expressly stated in this amended plaint tha 
without waiving the claim against the first defendant, 
viz., J. M. A. Raphael, but strictly relying on the 
same, plaintiffs plead that should the Court hold that 
the said first defendant was not personally liable, a 
decree might be passed against the second defendant, 
the Picture Palace. 

Inter alia the defence was raised that both suits 
were really against the same person, viz, J. M.A. 
Raphael, that the cause of action was one continuous 
series of sales and purchases, that therefore the whole 
should have been combined in one suit, and that the 
second suit, viz, No. 7099 was. barred under the 
‘provisions of Order 2, Rule 2, clause (1i) of the Code 
of Civil Procedure. 

The learned Chief Judge of the Small Cause 
Court maintained this plea. He refused a further 
application, which was made to consolidate the two suits, 
and try them together, and also an application to be 


683 


1923 
THE | 
STAXDIARD* 
Exicirre: 
AND: 
MoToR 
WORxs 
ve 
PictGRE 
- PAEACE. 


Duck wort 


AND | 
Po'HAN, 
yy 


684 INDIAN LAW REPORTS. [ Vou. I 


1923 permitted to withdraw the two suits with leave to 
Tar file a fresh one. The result was that suit No. 7099 
ie was dismissed with costs as being barred by the 
eras provisions of Order 2, Rule 2, clause (ii), and suit 
Worms No. 7098 was by consent bet pending until the 
Picture disposal of this appeal. 

Parace. “After hearing learned counsel for the parties we 
ae are strongly of opinion that though it seems that the 
Po HAn, two cases were filed simultaneously yet they are a : 
Hs prior and a subsequent suit within the meaning of. 
Order 2, Rule 2, clause (ii). In the case of Lala 

Seva Ram v. Kanshi Ram (1), it was held by 
Benton and Rivaz, JJ., that where two suits were filed 
simultaneously on the same day, and it was impos- 

sible to establish positively which of the two suits 

was the subsequent suit, in other words, which of the 

two suits is liable to dismissal on the ground that 

the plaintiff had violated the provisions of what was 

then section 43 of the Code, it could not be argued tha: 

because the two suits were numbered consecutively, 

that it must therefore be taken as proved, that: 

the suits followed one after the other in the order 

which the numbers indicated, or that the plaintiff 

‘was relinquishing that portion of the claim which was 
included in the later numbered suit. There is how- 

ever,a Full Bench decision of the Allahabad High 

Court; viz., the case of Murti v. Bhola Ram and 
another (2), in which the fallacy of the arguments 

of Benton and Rivaz, JJ., was pointed out. It does 

not appear that the learned Judge’s attention was. 

drawn directly to the above quoted decision of the 
Punjab Chief Court, but they refer clearly to. the 
decisions upon which the Ruling of. the Punjab 

Court was based. It was held by the Full Bench 

that the rule as has been stated would open the door 


(1) P. R. (1890) 227: (2) (1894) 16 All. 165 
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to deliberate and continual evasions of. the provision 
and spirit of section 43, now Order 2, Rule 2, of the 
Civil Procedure Code. For instance, to assume a 
case, A buys on the same occasion seven different 
articles from B, each article being sold at a price 
appropriated to cell. If the decision of the Punjab 
Court was acted upon, B might evade section 43 of 
the Code of Civil Procedure by filing on the same 
day seven suits against A in respect of the price 
of the seven articles sold. This of course would 
be absurd. We have to see what Order 2, Rule 2, 
enacts and what is its spirit and intention. One, at 
least, of its intention, is the avoidance of a multipli- 
city of suits, We, therefore, think it correct to say 
that it must be presumed, until the contrary is 
proved, that the suits were presented and admitted 
in the order in which their numbers appear in the 
register, Accordingly we have as stated no doubt 
that’ suit No. 7099 must be treated as though it was 
a subscquent suit. 

We do not, however, agree atk the learned Chief 
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Judge of the Small Cause Court in holding that . 


Order 2, Rule, 2, of the Civil Procedure Code is 
applicable to the facts in the present case. On the 
contrary, our opinion is that it does not apply. A 
very good test would be as to whether the two suits, as 
now framed, could have been framed as one suit without 
' a misjoinder of defendants. We think that it is obvious 
that this could not have been the case. The learned 
Chief Judge of the Small Cause. Court was greatly 
influenced by the fact that prior to the filing of the suits 
a letter was written by the plaintiffs to Mr. Raphael, 


in which they purport to have made demands from’ 


him for all the amounts due as alleged in the two 
suits. In our.opinion, this by no means denotes 


that they meant it to be implied that he was the: 
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true and only defendant with reference to all the 
transactions, the most that can be held is that for 
actual payment in any capacity they looked to him. 
Mr. Raphael, in his reply gave the plaintiffs a broad 
hint that he differentiated his personal capacity from 
his capacity as representing a Bioscope house. If 
Order 2, Rule 2, clause (ii), be rightly held inappli- 
cable, there is of course no need for consolidation of 
the suits except perhaps convenicnce, and there is 
equally no necessity for withdrawal of the suits with 
leave to bring a fresh suit. 

We think, however, that it is only just to add | 
that if Order 2, Rule 2, clause (ii) was applicables, 
the learned Chief Judge of the Small Cause Court 
was quite right in refusing leave to consolidaté or 
to withdraw the suits, 

The result is that the appeal is allowed and the 
dismissal of the suit No. 7099 is set aside. That 
suit is remanded under the provisions of Order 41, 
Rule 23 of the Civil Procedure Code to the Small 
Cause Court, Rangoon, for trial and decision upon 
the merits. The costs of this appeal will be borne 
by the respondents, and a certificate will issue to 
the appellants under section 13 of the Court Fees 
Act for recovery of court-fees paid upon the memo- 
randum of appeal. 
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APPELLATE CRIMINAL. 
Before Mr. Justice May Oung. 


B. R. BAHADUR 
v. 
JADAWJEE MEHTA* 


Rangoon Rent Act, 1920—Condition precedent to landlord’s remedy under 
section 14a (2). 


Held that, the landlord’s remedy under the proviso to sub-section (2) Or 
section 144 cf the Rangoon Rent Act, 1920, cannot be exercised unless and 
until the Controller has granted a certificate certifying the standard rent Og 
the premises leased by the landlord. 


May Ounc, J.—The petitioner, a landlord, applied 
to the Magistrate under the proviso to sub-section (2) 
of section 144 of the Rangoon Rent Act, 1920, for 
the recovery of a sum of Rs. 108 alleged to have 
been received by his tenant, the respondent, in 
excess of the standard rent. His case was that he 
had let three rooms in a house to the respondent 
on a rental of Rs. 50 a month, that the latter had 
sub-let two of the rooms at Rs. 25-each per mensem 
and was thus occupying the third room frée of rent, 
that the monthly rent of the three rooms on the Ist 
April, 1918, was Rs. 42, and that Rs. 30 per mensem 
"was a reasonable charge for the room occupied by the 
respondent; he therefore prayed forthe recovery 
of Rs. 180, being the excess rent ‘‘rececived”’ by the 
respondent for six months. 

The learned Magistrate, holding that the section 
did not apply. because the standard rent had not 
been fixed by the Controller, dismissed the application 
summarily. 

*Criminal Revision 406B of 1923, from the order of the Eastern Sub- 


divisional Magistrate of Rangoon in Criminal Miscellaneous Trial No. 103 of 
1 9 
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In effect, the petitioner fixed a new standard rent 
of his own at Rs. 80 a month for three rooms, 
Although, he stated that the rent on the Ist April, 
1918, was Rs. 42, he did not take that figure as the 
basis of his calculations, as he might possibly have 
done under sub-clause (ii) (a) of clause (e) of section 
2. His method was to accept:Rs. 50, the rent paid 
by the tenant, as the “ standard rent’’ under section 
14a (2), and then to lay down an arbitrary value for 
the third room. The law does not allow this. 

Reading sections 14 and 14a together, it is 


obvious: that the Legislature, in providing remedies 


as between the tenant and the landlord where either 
has enjoyed benefits to which he, according to the 
Act, was not entitled, intended that these remedies 


should be granted only in cases in which the 
Controller had, having regard to all the Ri CURISIEACES, 


fixed a standard rent under section 15, 

I therefore hold that the landlord’s remedy under 
the proviso. to sub-section (2) of section 14a cannot 
be exercised unless and until the Controller has 
granted a certificate certifying the standard rent-of 
the premises leased by. the landlord. 

‘The application is dismissed. 
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APPELLATE CRIMINAL. 
Before Mr. Justice May Oung, 
~MAUNG HMAN anp oNE i 
. Sep, 24, 


Wa 
t 
KING-EMPEROR.’. 


Criminal Procedure Code (V of 1898), section 342--The object and scope of 
the examination of accused, : 

Held that, the object of the provisions of section 342, Code of Criminal 
Procedure, is to enable the accused to explain each and every circumstance 
appearing in evidence against him ; and thata Judge or Magistrate should note 
every point which he thinks he will have to put into the scale against the 
accused and then question him on éach point. 


May Ounc, J.—After recording the evidence of six 
witnesses for the prosecution, the learned Magistrate 
proceeded to examine the two accused under section 
342, Code of Criminal Procedure. But so far as 
the principal circumstances appearing in the evidence 
against them were concerned, his only question 
was :—'' What have. you to say regarding the state- 
ments of the complainant’s witnesses.”? This was 
not a sufficient compliance with the requirements of 
the law. The obiect of the section is to enable the 
accused to explain each and every circumstance 
appearing in evidence against him. A judge of 
magistrate should note every point which he thinks 
he will have put into the scale against the accused 
and then question him on each point. Otherwise, it - 
is impossible for the accused to know what is in the 
Court’s mind. Several points may be made by the 
prosecution ; some of these the Court considers good, 
others are regarded as practically worthless. But the 
accused is not afforded any reasonable opportunity of 


* Criminal Revision No £198 of 1923 fron Criminal Regular Trial No. 85 
of 1923 of the Court of Township Magistrate; Wakéma., 
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clearing up the case by. such a question as : .What 
have you to say?’ The specific point or points 
which weigh against him must be mentioned ; for if 
this is not done, he cannot reasonably be expected to 
be able to explain it or them. ns 

In the case before me, the complainant alleged 
that she had obtained possession of the land and had 
let it out to tenants for four years. If this was so, 
and (I note that the learned Magistrate accepted it) 
it was a point of supreme importance, and the accused 
should have béen asked about it. They were not, 


.and it follows that they were convicted improperly. 


In the circumstances,"I am unable to accept the 
recommendation of the learned District Magistrate im 
so far as an acquittal is concerned, but, for the 
reasons «given above, I set aside the convictions and 
sentences and direct that the two accused be re-tried 
by such Magistrate as the District Magistrate may 
select. 


APPELLATE CRIMINAL, 
Before Mr. Justice May Oung, 


MUSTAN 
v. 
KING-EMPEROR.* 


Penal. Code (XLV of 1860), Section 297“ Trespass ” defined—Lawful entry 
followed.by unlawful conduct—Alteration of a finding and conviction 
under section 297, Penal Code, into one under section 504, 

The accused, who .nad gone to the mosque for prayer, was asked 
after the service, by some others why he had on former occasions abused 
the moulviand’ the congregation and on his denial, an altercation ensued, 
when the accused abused all and sundry employing obscene epithets and 
threats. ca 


7 Criminal Revision No.,463B of 1923, being review of the order of the 
Headquarters Magistrate, Insein, in Criminal Regular No. 123 of 1923. 
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Held, that the term ‘‘ Trespass ’’ in section 297, Indian Penal Code, 
means any violent or injurious act-committed in such place and with such 
knowledge or intentionas is defined in that section. ° 

Held further, that the fact that the accused was a irustee of the mosque 

did not take the case out of the purview Of section 297, 

Held also, that in order to convict the accused, it must be proved that 
he, with the intention of wounding the feelings of the moulyv1 and congrega- 
tion, remained unlawfully within the masque with intent thereby to insult of 
annoy them and that on the facts a conviction under section 297 was wrorg. 

Held also, that an offence under section 504 is a cognate offence and 
that there was no bar to an alteration of the finding into One under 
section 504. : a 

Jhulan Singh v. Emperor, (1913) 49 Cal. 548 ; Umar Dia v. The Crown, P.R 
(1915) Cr. 23—referred to and follwed. , 


The facts appear in the judgment reported below, . 


May Ouna, J.—The petitioner was convicted under 
section 297, Indian Penal Code, on a charge that 
he “ with the intention of wounding the feelings of the 
moulvi and the congregation committed trespass in a 
place of worship.” The evidence established that he 
had gone to the mosque for midday prayer as usual’; 
when the service was over, he was asked by some 
others why he had,on former occasions, abused the 
moulvi and the congregation ; on his attempting a 
denial, witness was sent for, and an altercation 
followed ; the petitioner then began to abuse all 
and sundry, employing obscene epithets and uttering 
threats. The intention of wounding the feelings of 
the moulvi and congregation was quite clear, but the 
alleged “trespass” was not. The Court of Session, 
in confirmirg the view adopted by the learned 
Magistrate, said “ Inasmuch as appellant, having 


lawfully entered therein, uniawfully remained with — 


intent to insult and annoy the body of persons.in 
possession, he committed criminal trespass.”. 
The Court below have taken it for granted that 


the word “ trespass “in section 297 was the same- 
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1923 meaning as that attached to the expression “ criminaf: 


wvstan trespass ” by section 441, Indian Penal Code. In 
Kixc- Jhulan Singh v. Emperor (1), Richardson, J., remarked, 
ae I cannot see how section 441 can be read into section 
May Ours, 297 with any intelligible result. The term*“ trespass” 
in section 297 appears to mean any violent or injurious. 
act committed in such place and with such knowledge 
or intention as is defined in that section. This 
view was acceptedtby Shah Din, J., in Umar Din v. The 
Crown (2). The point was dealt with in connection 
with an argument, that as the accused himself claimed. 
to be the owner of the property concerned, there could 
be no criminal trespass. A similar argument was put 
forward in the case before me on the ground that 
petitioner was a trustee of the mosque and there- 
fore he had aright to enter it. I accept the opinions 
referred to above and hold that the mere fact that the 
petitioner was a trustee does not take this case out of 
the purview of section 297. 

But the further point arises :—Whether the uttering 
of abuse and threats amounts to the commission of 
a trespass within the meaning of the section? It is 
in this connection that the difficulty of applying the 
definition in section 441 arises in the present. case. 
Under that section, a criminal trespass may be com- 
mitted by a person who, having lawfully entered into 
or upon property in the possession of another, unlaw- 
fully remains there with intent thereby to intimidate 
insult or annoy any person in possession of: such 
property, or with intent to commit an offence. In 
order to convict the petitioner, the Court would. have 
to come to the conclusion that he, with the intention 
of wounding the feelings of the moulvi, and» congrega-~ 
_ tion, remained unlawfully ates the estes with intent 


“i (1913) 40 Cal, 548 (2) P.R: (1915) Cr. 23, 
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thereby. to insult or anhoy the said moulvi and con- 
gregation. Asa matter of fact, no unpleasantness would 
have occurred if certain members of the congregation 
had not taken the initiative. They began ‘by rousing 
him and, being under the influence of. liquor, he 
retaliated with abuse. In these circumstances I am 
‘unable to hold that section 2)7 was intended to apply 
to such a case, and am therefore of opinion that the 
sopction was wrong. : 
"Tk is amply clear, however, that the petitioner 


“committed an offence punishable under section 504. 


~So far as the prescribed punishment shows, this 


offence appears to be graver than one under: section. 


297, but, unlike the latter, it is compoundable and 
the Police may not arrest without a warrant. In any 
case, it is, in the circumstances, a cognate offence 
and there is no har to an alteration of the finding. 
. As to the sentence, a fine of Rs. 100, was, in my 
view, unnecessarily severe considering that it was not 
the petitioner who began the trouble. His accusers 
might very well have chosen another time and place 
for their enquiry instead of ees him coram 
populo. 

In the result, I alter the conviction to one under 
section 504, Indian Penal Code, and reduce the fine to 
Rs, 30 or in default one week’s rigorous imprisonment. 


_G.U.B.C.P.0.—No. 26, Min. of Infmn., 23-3-56—600—IX, 
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Maung Shwe Lon v. Ma Ngwe U, 2 Chan Toon L. e177 
° referred to 


Maung So Min v. Ma Ta, (1892), m J.B: 610—followed 
Mi Ab Pu Mav. Mi Hnin Zi U, 7 B.L.T. 83—referred to 


Mi Gyan v. Su ox, (1897) 2 U.B.R. 28—dissented 
from , es 


Min Kin Lat z. Nga Ba So, 1905) 2U.B.R., B, L. Div. 3— 


dissented from 
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-AcT J oF 1872 : See EVIDENCE ACT, 

AcT V oF 1898 : See CRIMINAL PROCEDURE CODE, 

Act V oF 1908 : See CrviL PROCEDURE CODE, 

Act IX oF 1908 : See Limi1TaTIon AcT, 

ACQUITIAL BY THE. TRIAL Court, HoW QUESTIONED IN THE HIGH 


Court : See CRIMINAL PROCEDURE CopE, SEcTION 494 wee 
ARBITRATORS’ AWARD, SUIT ON, IS A SUIT OF THE NATURE OF ONE 
FO? SPECIFIC PERFORMANCE : See PRACTICE ee a 


BENEFIT OF THE DOUBT IN SENTENCE TO BE GIVEN TO ACCUSED , See 
MURDER . ryy) aes eee ~— aoe 


‘BuppuisT Law—Divorce at the will of one party—No default or 
misconduct on the part of the other party. Held that under 
. Burmese Buddhist Law, where both husband and wife had been 
married before, neither party had the rivht to insist on a divoice 
against the will of the otner pa ty and without proof of mis- 
conduct or default of the other pa ty. Sembdle: the law is the 
same in case of couples who have not been previously married 
Per Heald, J—‘‘In my opinion, the right to divo-ce without 
fault, like a large number of cthe- rights mentioned in the 
Dhamm ithats, hes long been otsolete. , It is not suppo: ted by 
custom ; its resunection in the B:ivish Cou ts for a few year's, 
fifty or ‘sixty years ago, was the result of a mere accident; if 
adlowed it would defeat the provisions of the law «as to’ itie 
tmaintenance.cf wives and would practically destroy ma-riage 
as a permanent institution. Itis a me e-relic of the ages of 
barbarism. For the past forty yea‘s it has been rejected in 
‘Lower Burma without objection on the part of the people, and 
the fact that its recognition in Upper Lu:ma nearly twenty 
_ years ego has not been followed by a demand for such divo-ce 
shows that itis contrary to the present ideas of the people.” 
Per Lentaigne, J.—“l¢ divorce at mere capvice is to be allowed 
in accordance with the Upper Burma decision, either party ina 
fit of pique, and especially in a case where there is no joint 
property, could iavolve the othe: in the expenses of fr uitless 
litigation without having a genuine desire for a divorce, and in 
many cases ‘divorces would be granted. which would never 
have been g-anted <.t the time when the Diammathats were 
written. Likewise it would be‘open to a husband who had no 
joint property but me-ely his monthly earnings to avoid 
‘ccomplymg with maintenance ordes by merely cleiming a 
Ranuasat divorce and .~b-ndoning the non-existent. or triting 
joint property of his marriage. These considerations are good 
grounds for adopting a strict construction of such restrictions as 
that before us nd they are stronger grounds for not removing 
the restriction altogether, as has been done in Upper Burma.” 
Ma Hnin Buin v. U Shwe Gon, 8 L.B.R.1; Maung Nga v.Ma Fyu, 
3 U.B:R. 251; Maung Pe v. Lon Ma eh 6 L.B.R. 18; Maung 
ShweLony MaNgwe U,2Chan Toon L.C 177; Mi Ah Pu Mav. 
Mi Hntn Zi U,7 B:L.T. 83 ; Po Han v. Ma Talok, 7 LB.R. 79. 
referred to, Maung Kyaw Yan v. Ma Nyo U, (1913)7 B.L.T. 16 3 
Maung So Min v, Ma Ta, (1892) S...L.B. (10; Mi Pa Du v. 
Mauns Shwe Bauk. (1891) S.1.L.B. 607: Noa None v. Mi Su Ma, 


PAGE 


756 


751 








INDEX 


(1886) S.J.L.B. 391—followed. Ma Thein Myav.Maung Tun Hla, 
(1922) 11 L.B.R. 385; Mi Gyan v.Su Wa, (1897) 2 U.B.. 28; 
Mi Kin Lat v. Nga Ba So, (1905) 2 U.B.R. B.L. Div. 3— 
dissented from, ‘Attasankhepa ; Kinwun Mingyi's Digest 1, 255 ; 
Manukye XVl, 3; Manuyin; May Oung’s Leading Cases on 
Buddhist Law ; Mo havicchedani; Sparks’ Code of Buddhist Law ; 
Vannana ; Wagaru—re ferred to, 


Ma Hon v. Maune TIN Kauk ete Oe eee 


CAUSE OF ACTION, WHEN. A SERIES OF INDEPENDENT TRANSACTIONS 


CONSTITUTE A SINGLE COURSE OF ACTION ; See CIVIL PROCEDURE 
CopE, ORDER 2, RULE 2 <a oe Ze se 


CHARGE ON IMMOVEABLE PROPERTY—Payments made, to save the 


property, by a person having a limited intérest inthe property— 
Limitation Act (IX of 1908), First Schedule, Article 132. Where 
L, who bought an oil-well, subject to a mortgage in favour of B 
and aright of pre-emption in favour of N, made payments to the 
mortgagee B in part satisfaction of the mortgeged-decree on 


the oil well, such payments being necessary to save the oil- 


well, held that L had a charge for the amounts paid, as against 
N who exercised his right of pre-emption as well as against 
persons claiming through N. Held further that the Article of 
the Limitation Act, aprlicable to a suit for the repayment of 
the amounts constituting a charge on the oil-well, was Article 132 
of the First Schedule of the Act. Gurdeo Singh v. Chandrikah 
Singh, (190) 36 Cal. 193; Chama Swami v. Padala Anandu, 
(1908) 31 Mad. 439—referred to. 


Ma Lon AND ONE v. Ma Nyo AND THREE ae Ss 


Crviz PRocepure Cope, ORDER 2, RULE 2—Whether and. when 


a series of independent transactions can be regarded as constituting 


a single cause of action—Separation in different suits of successive: 


claims arising out of the same obligation. Held that; for the 
purpose Of Oraer 2, Rule 2, of the Civil Procedure Code a Series 
Of transactions, such as those arising under independent orders 
for goods, which are prima facie independent may constitute a 
single cause of action, if there is a contract, Or a course of 
dealing f:0m which an implied contract may be inferred, to 
the effect that the entire secies, or the entire series for each 
month or other period, should be treated as a single cause of 
action. Held, that whether there was such a contract or course 
of dealing was a question of fact and the onus Of proof lay on the 
party pleading Order 2, Rule 2, of the Civil Procedure Code, in 
bar of the suit. Obiter ;_In the case Of a series of transactions 
which arise under a single cOntract, it is open to the parties to 
make an express Stipulation that each transaction should be 
deeied to be a separate contract and the plaintiff will in that 
case be permitted to split the claims arising out of the single 
contract. Volkart v. Sabju Saheb, (1896) 19 Mad. 304 ; Mondal 
& Co. v. Fazul Ellahie, (1914) 41 Cal. 825 ; The Jupiter General 
Insurance Company v. Aziz, (1923) 1 Ran. 226—referred | to, 
Shanmugan Pillar v. Syed Gulam Ghose, (1903) 27 Mad 116; 
Chokalinga Pillai v. Kumara Viruthalam, (1869) 4 Mad. H.C.R. 


334; Kedar Nath Mitter v. Dhinobandu Shaha, (1915) 31 1.C, 26— 


distinguished, 
K.E.A.K. AHMED SAHIB & Co. v. M.1K. PakIR MOHAMED 
ROWTHER oe. ose eee ore as 


Court, Ac! OF THE, IN WITHHOLDING AND ACCORDING CONSENT TO 


WITHDRAWAL OF CHARGE, JUDICIAL NOT MINISTERIAL—See 


CRIMINAL PROCEDURE CODE, .SECTION 494 ae ave 
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Criminat PRocEpuRE Cope, SECTION 342: See THUMB-IMPRESSION OF 
AN ACCUSED ee aes a o8 
CRIMINAL PROCEDURE Cong, SECTION 367 (5) : See MURDER 


CRIMINAL PROCEDURE Conk, SECTION 494— Withdrawal by the public 
prosecutor of a charge against an accused—Necessit y to record 
reasons for allowing or refusing withdrawal—Anucquittal by the 
lower Court, how: Questioned in the High Court. Held, that 
prosecutors, with the excerticn of the Advocate-General, may not 
withdraw from a prosec ition without giving reasons and without 
the consent of the Conrt ; and that in withholding or aecording 
consent, the Court is acting ina j:dicial (and not a ministerial) 
capacity and that it orght to give and record its reasons. Held. 
further, that -s against an acquittal, the proper method of invoking 
the aid of the High Court is by way of an appeal throvgh the Local 
Government and not by an application for -revision In re 
Sadayan.5 Mad, LT, 216—referred'to. Umesh Chander Roy 
v. Satish Chander Roy, 22 C.W.N, 69—followed. 


ABDUL GANY v. ABDUL KADER a 
DIVORCE AT WILL WITHOUT FAULT OF THE OTHER ‘SPOUSE : See 


Buppuist Law oe one a 
DoMICILE OF CHOICE ; See MatRIMONIAr. JURISDICTION .. 
EVIDENCE ACT, SECTIONS 2 AND 73 : See THUMB-IMPRESSION OF AN 
ACCUSED ase andy a ar vee 


IMMOVEABLE PROPERTY, PAYMENTS MADE TO SAVE THE PROPER?Y, A 
CHARGE ON: See CHARGE ON IMMOVEABLE PROPERTY 


INDEPENDENT TRANSACTIONS, A SERIESOF, WHEN CONSTITUTING A 

SINGLE CAUSE OF ACTION ; See Civil PROCEDURE CODE, ORDER 
; 2, RULE 2 ae cee sie ae see 
INHERENT POWERS OF Court ; See REMOVAL OF RECEIVERSIHP | ate 


‘LANDLORD, ' WHO CAN SUE FOR EJECTMENT ; See RANGOON RENT ACT, 
SECTIONS 2 (c}, 10 (1) and 10 (5) nee ae aa 

. LimitaTIon Act, ARTICLE 132 ; See CHARGE ON IMMOVEABLE 
PROPERTY a sae ane ies * 


MATRIMONIAL ‘JURISPICTION—Domicile 0 f choice—Necessity of 
strict proof. The petitioner, whose domicile of origin was 
English, came outto Bnriva as asoldier where, after his d'scharge 
from the Army, he obtained: emplovment and was married and 
subsequently his children also were educated. When he filed 
his present petition for divorce, he had been in Burma for 
about eleven vears with a break of only one vear during which 
he went back to England and from thence to Jsarbadoes where. 
be obtained work but from where he came back to Burma as snon 
as his formeremployers offered him again a post in Burma. 
Held, that the onus was strongly on the petitioner to -rove 
a firm and fixed intention on his part of making Burma his home 
and that on the facts he had failed to discharge such burden. 
Per Robinson, C.J., ‘When he (petitioner) left Burma in June 
1919 with the object of obtaining other work, he dit an act 
which appears to me to show clearly that he either could not have 
had an intention of making Burma his home permanently, or 
that, if he had had such an intention, he abandonedit. I takes far 
less to revive a domicile of origin than to acquire a domicile of 


choice. His return to Burma the following year wes. merely to . 


take up employment and does no tshow and is in itself no proof 


of animus manendi His return was due to the opportunity - 


of employment. Itdid not arise from a firm and fixed intenticr 
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of making Burma his home.” Bell v, Kennedy, L.R. 1 Scotch 


App. 307; Waddington, v. Waddington, 36. T.L.R. 359-~-__ 


referred ta, 
JONES v. JONES AND FOUR OTHERS ... .o ove 


“MURDER—SENTENCE— DISCRETION OF THE SESSIONS COURT—BENE- 
FIT OF REASONABLE DOUBT—CRIMINAL PROCEDURE Copkg, 
SEcTION 367 (5). Held that the discretion, vested in the Court of 
Sessions to pass the lighter sentence on a conviction under: Section 
302 of the Indian Penal Code, must be exercised only when the 
Judge can satisfy himself that his reasons for «doing so are 
adequate and covered by authority. Held also that an accused 
person is entitled to the benefit of reasunable doubt in the matter 
of sentence as in the matter of conviction. Held further, that 
the fact that the accused is a woman is not a conclusive reason for 
refraining from pessing sentence of death. Crown v. Nga Tha 
Sin, 1 L.8.R. 216 ; Hamid v. King-Emperor, 2 L.B.R. 63 ; Shwe 
Chov. King-Emperor, 3 L.B.R. 111—referred to. 


Ma SHWE YI v, KING-EMPEROR oe coe vee 
PAYMENTS, BY PERSON HAVING LIMITED INTEREST, TO SAVE PROPERTY? 
See CHARGE ON IMMOVEABLE PROPERTY me Pe 


PRActTicE—-Second Appeal—Suit on an award of Arbitrators —Suit 
of the nature of one for specific performance of a contract. 
Held, that a suit to enforce an award made by Arbitrators comes 
within the category of suits for specific performance of a contract 
and therefore is not of a Small Cause nature and a second appeal 
lies. Maung Fo Tok v. Ma Swe Me, 3 U.B.R. 109—dissented 
from, Kunia Eehary Barahan v. Gosto Behary Barahan, 22 
C.W.N. 66—followed. 2 


Ma Hra Gy vy. Maune SElx Po... és a 
PUBLIC PROSECUTOR MUST GIVE REASONS AND OBTAIN CONSENT BEFORE 


WITHDRAWING : See CRIMINAL PROCEDURE Con, SSECTION 494-, 


RANGOON RENT Act, 1920, Sections 2 (c), 10 (1) ND (5)—Landlord 
for the pur poses of an eject ment suit. Held, that ihe guardianofa 
minor owner of a house is not the ‘ ‘Landlord” for the purposes Of 
section 19 of the Rangoon Rent Act, and that the fact that he 
requires the premises for the occu pation of his ward for whose 
benefit he hoids then: does not entitle him to the benefit of the 
proviso to the section 10 (1) of the Rangoon Rent Act. 


MAUNG PE THINY. S. BOON KYAN ove — cee 


REMOVAL OF RECEIVERSHIP—Powers of the Court in the same 
proceedings to order repayment of veceiwer’s commission and 
expenditure in connection therewith tc the aggrieved party— 
Inherent powers of the Court-—Civil Procedure Code |V of 1908), 
Section 15i—Eatent of Restitution that can be ordered. Where 
a Receiver was appointed of properties belonzing to A and also 
Of properties belonging to B, and B was subsequently held to have 
been wrongly joined and dismissed from the suit, eld that the 
Court can act under its inherent powers to order in the same 
proceedings the repayment to B, of the Receiver’s cemmission 
and of the expenditure incurred in the execution of the duties of 
the Receiver, by the person at whose instance the Receiver was 
ordered. Heid, furthe-, that the Receiver’s possession being 
wrongful ab initio, the Court would not in ordering restitution 
take intO consideration the fact that the appointment of the 

- Receivership had been to B’s advantage and that he would have 
had, inany event, to incur the expenses incurred by the Receiver. 
M.S. NAIKWARA v. MA AYE BYU AND EIGHT ... wee 
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RESTITUTION, EXTENT OF, WHERE APPOINTMENT OF RECEIVER IMPRO- 
PERLY OBTAINED : See REMOVAL OF RECEIVERSHIP ... «=, 770: 


RIGHT TO BURY THE DEAD—Modeof acquisition of the right over 
another’s land—Tie natureofthe right eld, that the right to 
bury the dead in a village in the lands of a third party partakes of 
the nature of acustomary right, which being confined to a definite 
class of persons and being limited ‘by certain fixed boundaries, 
could be acquired by virtue of a local custom. Mohun Lall v. 
Shaik Noor Ahmed and another, 1 N.W.P.H.C.R. 202; Mohidin 
and others v. Shivlingappa, (1899) 23 Bom. 667—followed. 
Peacock, The Law of Easements in British India, Third Edition— 





referred to, 
MaunG SHWE KYA AND OTHERS v, MAUNG Po THA Sess 702 
Bacon APPEAL: See ARBITRATORS’ AWARD, SUIT-ON... ee 700 
SUCCESSIVE CLAIMS ARISING OUT OF THE SAME TRANSACTION, SEPARA- 
‘TION OF ; See CIVIL PROCEDURE CODE, ORDER 2, RULE 2 aes: 624 


THUMB-IMPRESSION OF AN ACCUSED—Powicrs of the Court to dircct it to 
be taken—Criminal Procedure Code (V of 1898), Section 342— 
Evtdence Act (I of 1872), Sections 2and73. Held, that a Court 
has power under section 73, Indian Evidence Act, to direct an 
‘accused person, present in Court, to make his finger impression for 
the purpose described in that section, and that section 342, Criminal 
Procedure Code, relates only to the O-al questioning of the accused, 
Per Young, Offg. C J.— Section 342, Criminal Procedure Code, 
does. not prohibit a direction to the accused to make a finger im-, 
pression any more than it prohibits a direction to him to face a 
witness in order that he may be identified. Such a direction is 
Specifically allowed by the Indian Evidence Act and, in my 
‘opinion, section 342, Criminal Procedure Code, does not operate to 
prevent it.’ Per Heald, J.—‘' Section 73 of the Evidence Act 
refers’ to any person presentin Court and makes no exception in 
favour of accused persons, ‘There is no possible connection 
between the provisions.of that section and those of section 342 of 
the ‘Code of Criminal Procedure, since the taking of finger 
impressions is an entirely different matter from putting such 
questions to the accused person as the Court considers necessary, 
and questioning him generally on the case, for the purpose of 
enabling him to ‘explain any circumstances appearing in the 
evidence against him, Section 2 of the vidence Act therefore 
has no application tothe matter.” Per May Oung, J.—‘‘ There 
does not appear to me to be anything in common between this 
power to examine the accused and the power to take his finger 
impression under the Evidence Act unless, indeed, it can be 
held that by directing the accused to make his finger impression, 
the Court is, in effect, compelling him to provide evidence against 
himself. Such a contention is, however, in my view. inadmis- 
sible, since what really constitute the evidence, viz, the ridges on 
his thumb are not provided by him any more than the features of 
his countenance are provided by him.” Maung Po Nyun v. 
Mutu Kurpan Chetty, (1917) 10 B.L.T. 32— overruled. 


KING-EMPEROR v, TUN LILAING =~ ate es 759. 
WITHDRAWAL OF A CHARGE, THE RESPECTIVE DUTIES OF THE 


PuBLIC PROSECUTOR AND THE CouRT ON A ; See CRIMINAL - 
PROCEDURE CODE, SECTION 494 oe wa eee 756 
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thereby to insult or annoy the said moulvi and con- 
gregation. As a. matter of fact, no unpleasantness 


have occurred if certain members of the congregation — 


had not taken the initiative. They began by rousing 
him and, being under the influence of liquor, he 
retaliated with abuse. In these circumstances I am 
unable to hold that section 297 was intended to apply 
to such a case, and am therefore of opinion that the 
conviction was wrong. 

It is amply clear, however, that the petitioner 
committed an offence punishable under section 504. 
So far as the prescribed punishment shows, this 
offence appears to be graver than one under section 
297, but unlike the latter, it is compoundable and 
the Police may not arrest without a warrant. In any 
case, it is, in the circumstances, a cognate offence 
and there is no bar to an alteration of the finding. 

As to the sentence, a fine of Rs. 100, was in my 
view, unnecessarily severe considering that it was not 
che petitioner who began the trouble. His accusers 
night very well have chosen another time and place 
or their enquiry instead of charging him corampopulo, 

In the result, I alter the conviction to one under 
section 504, Indian Penal Code, and reduce the fine to 
xs: 30 or in default one week’s rigorous imprisonment. 
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APPELLATE CIVIL. 


Before Mr. Justice Heald and Mr. Justice Lentaigne, 


-K.E.A. K. AHMED SAHIB & CO 
v. 
M.K. PAKIR MAHOMED ROWTHER.* 


Civil Procedure Code, Order 2, Rule 2—Whether and when a series of 
independent transactions can be regarded as consitituting a single cause of 
action—Scp ration in different suits of successive claims arising out of 
the same obligation. : 

Held that, for the purpose of Order 2, Rule 2, of the Civil Precedure Code, 

a series of transactions, such as those arising under independent orders for 

* eds, which are prima facie independent may constitute a single cause of - 

action, if there is a contract, or a course of dealing from which an implied 

contract may be inferred, to the effect that the entire se-ies, or the entire Serics 
for each month or other period, should be treated as a single cai se of action. 
Held, that whether there was such a contract or course of dealing was a 

question of fact and the onus:of proof lay on the party pleading Order 2 Rule 2 

of the Civil Procedure Code, in bar of the suit: - 

Obiter : In the case of a series of transactions which arise under a single 
Contract, itis open to the parties to make <n express stipulation that each 
transaction should be deemed to be a-separate contract and the plaintiff wilt in 


. that case be permitted to split the claims arising out of the single contract. 


Volkart v. Sabiu Saheb, (1896) 19 Mad. 304; Mandal & Co. v. Fazul 
Ellahie, (1914) 41 Cal, 825 ; The Jupiter General Insurance Company v Aziz, 
(1923) 1 Ran. 226—referred to. 

Shanmugan Pillai v Syed Gulam Ghose, (1903) 27 Mad. 116; Chokalinga 
Pillai v. Kumara Viruthalam, (1869) 4 Mad. H.C.R. 334; Kedar Nath Mitter. 
v. Dhinsbandu Shaha, (1915) 34 1.C, 26—distinguished, ; 


Chari—for the Appellant. 

LENTAIGNE, J.—This is an appeal against the 
judgment of the Court of Small Causes, Rangoon, 
dismissing the plaintiff-appellant’s suit for Rs, 1,637-8- 0 
claimed as the price of goods supplied to. defend- 
ant-respondent under fourteen vouchers of which 
one bears the date of 24th March 1922 and the others 
bear various dates in April 1922, The suit was 
dismissed under Order 2, Rule 2, of the Civil Proce- 
dure Code, on the ground that plaintiff had previously 

* Special Civil First Appeal No. 9 of 1923. 
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instituted andj obtained a decree against defendant 
in another suit for goods. supplied under vouchers 
dated May 1922 and that he should have included 
this claim with that claim in a single suit based on 
the same cause of action. 

The defendant filed a written statement raising 
this. defence and alleging that the dealings between 
the defendant and the plaintiff were as between traders 
and were not intended to terminate with one dealing 
or contract, but to be continuous, as it was agreed 
between the parties that the plaintiffs were to supply 
goods from time to time at defendant’s request, and 
that the admitted twenty-two vouchers were given for 
goods supplied between 24th March and 31st May and 
that each item when not paid for became united with 
another and formed one continuous demand and the 
whole together formed one cause of action “admittedly 
by plaintiffs as alleged”” by them in paragraph 6 of 
the plaint in this suit. Paragraph 6 of the plaint so 
referred to was an obviously incorrect allegation that 
“‘the cause of action arose in Rangoon on 9th August 
1922 when the last demand was made by an Advocate’s 
notice,’ and such an allegation would not have saved 
the suit from the bar of limitation as regards particular 
orders for the goods if such orders had been more 
than three years old. 

- The plaintiff filed a reply denying the above 
allegations that he was to supply goods whenever 


defendant requested and as to the same constituting 


one continuous demand, and he asserted that each 
voucher represented a distinct transaction and as such 
gave rise to a distinct and different cause of action. In 
such reply the plaintiff also alleged that the. plaint in 
the said. previous suit so relied on by defendant 
together with the plaint in the suit now under appeal 
and five other plaints were presented to the Chief 
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Clerk of the Court of Small Cause, all together, on 
the 21st August 1922; and that after admitting two of 
such plaints, the Chief Clerk had discovered that 
certain vernacular vouchers had not been translated 
and had then returned to the plaintiff the plaint in the 
present suit and four other plaints with a request to 
have such vouchers translated before the plaints would 
be accepted. 

Fortunately for the plaintiff there is no evidence 
on the record which would justify a finding that the 
cause of action in the previous suit is the same as © 
the cause of action in the present suit. Primd facie 
each order and delivery of goods is a_ separate 
transaction and a separate cause of action, unless 
they are successive claims arising under the same 
obligation within the “ Explanation’’ at the end or Rule 
2 of Order 2. The question is really one depending 
on the contract between the parties. If all the goods. 
were delivered under @, single contract, it would be 
within the “Explanation,” unless there was an express. 
stipulation that each delivery or each month’s deliveries 
should be deemed to be a separate contract. Thatit - 
is open to.the parties. to make such exceptions is 


recognised by the Chamber of Commerce froms of 


contract, prevalent in Rangoon and in some of the 
Presidency Towns, in which it is expressly agreed 
that each delivery shall be deemed to be a separate 
contract. The validity of such a clause has been 
recognised in the decision of the Madras High Court 
in the case of Volkart v.Sabju Saheb (1) decided in 
1896 and again by the Calcutta High Court in the 
more recent decision of Mondal & Co. v. Fazul 
Ellahie (2) decided in 1914. In both of these 
cases a plaintiff was permitted to split up claims made 


(1) (1896) 19 Mad. 304, (2) (1914) 41 Cal. 825, 
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-under the same contract for the purpose of bringing 
them within the jurisdiction of the Small Cause 
Court. 
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The present case relates to the converse of the y x bax 


above: question, and the question raised is whether a 
series of transactions which purport to be independent . 
transactions must be treated as so mixed -up or 
connected that the Court should hold that they 
constitute a single cause of action for the purposes 
-of Order 2, Rule 2, of the Civil Procedure Code. 
In my opinion it is possible that in particular cases 
there may be either a contract, or a course of dealing, 
from which an implied contract might be inferred 
to the effect that the entire series in a particular 
month or for other specific period should be treated 


as a single cause of action. The Defendant evidently. 


realised that possibility when he pleaded a contract 
to such effect and the plaintiff evidently realised the 
danger that such a contract might be an answer to his 
suit, if admitted, so he expressly denied the existence 
of any such contract. The question whether there 
was such a contract would be one of fact, and the 
onus of proof would lie on the defendant to prove 
such a contract. No evidence has been tendered: by 
the defendant in surport of his contention, which 
was evidently not intended to be based on evidence, 
but on a request that the Court should assume the 
existence of such a contract from the lax drafting of 
the plaint and by reason of certain decisions cited 
before the Court. I shall show below that such 
decisions do not justify such contention. 

Before I do so, I may point out that this Court 
has recently discussed the meaning of the expression 
“cause of action” in section 20 of the Code of Civil 
Procedure when. applied to suits’ based on contract} 
{See The Jujiter General Insurance Company, Limited 


MAHOMED 
Row WTHER, 


‘inna, 
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1923 vy, Abdul Aziz (3)], and we have there pointed out. 
K. E. 4. K. that there are numerous definitions of the expression, 
diene Ub. and we have held that the meaning of the expression 
M.K Pauin @ used in that section must be gathered from the 
Maxome? previous legislation in India and not from defintions. 

ae of the expression adopted in certain English decisions. 
—— Iam likewise of the opinion that the meaning of the 

expression as used in Order 2, Rule 2, should be: 
gathered from that rule and authorities on that rule 
or.on the sections of the previous Codes replaced by" 
that rule, and that it should not be assumed that the 
expression: had the same meaning in that rule as it. 
has either in English decisions or in decisions on 
questions relating to the law of limitation, 

The lower Court has relied on the decision of 
Shanmugan Pillai v. Syed Gulam Ghose (4), but the 
facts of that case show that it was a case of a suit for rent 
in different years (which is obviously a case of a’succes- 
sive Claims arising under the same obligation within 
the terms of the explanation to Rule 2 of Order 2), 
and was also.within the ‘Explanation ” to Section 43 
of the Code of 1882. Itis in fact the actual illustra-. 
tion given below such “ Explanation.” The giving 
of separate muchlikas was not considered as altering 
that single cause of action. No doubt this decision 
contains a passage referring toa contention that the 
case was similar to an old case of Chockalinga Pillai 
v. Kumara. Viruthalam (5) and erroneously stating 
that it had been held in such case that, where several. 
articles are sold in succession by Ato B, the vendor 
must ‘sue for the price of all the goods sold up to 
the date of his suit and cannot sue separately first. 
for one and then for another. The remark in that 





(3) (1923) 1 Ran, 226. (4) (1903) 27 Mad. 116. . 
(5) (1869) 4 Mad. H.C.R: 334, 
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decision as to the effect of the previous decision 
was obiter and erroneous. 

On referring to this old case I] find that it was also 
a case of a claim for three years’ rent under a single 
agreement and again a case clearly arising under a 
single obligation, Curiously encugh there is a similar 
obiter dictum in that case referring to some previously 
unreported case of a claim for price of goods sold 
and delivered at different times where the intention 
was that they should form one entire demand, but 
even that obiter dictum did not justify the obiter 
dictum: in the later case quoted above. 

The case relied on-in the judgment under 
appeal is the case of Kedar Nath Mitter v. 
Dhinobandhu Shaha. (6). That was a decision on the 
law of limitatron and not on the question of the 
construction of Order 2, Rule 2, at all ; and as I have 
‘pointed out above, it is very questionable whether a 
decision on the construction of an expression for the 
purposes of the Indian Limitation Act, 1908, is 
applicable to the construction of the expression 
_“ cause of action” in Order 2, Rule 2. . ; 

Moreover, if the facts of that case are examined 
it will be found that there. had been a long standing 
account between the parties in which there.had been 
a settlement and in which various goods had been 
returned and various cheques had been paid to account 
at different times, and I do not dispute the conten- 
tion that there may be cases where from the course 


of dealing and previous settlements between the: 


parties there may be evidence of an implied contract 
that all goods supplied in a particular month or in 
a particular quarter or even in an entire account 
should be treated asa single cause of action, but in 


(6) (1915) 31 Indian Cases.26. 
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my opinion it would require clear evidence to justify 
a Court in dismissing a suit on such ground. 

In the present case there is no evidence at all 
of such contract and primd facie every order of goods 
should be treated as a separate contract. As the 
defendant has in other respects admitted the plaintiffs . 
claim, plaintiff is entitled tc a decree as prayed. 

For the above reasons, I would set aside the 
judgment and decree of the lower Court and direct 
that the plaintiff-appellant be granted a decree for 
Rs. 1,637-8-0 with costs in both Courts. 


HEALp, J.—I concur, 


APPELLATE CIVIL. 


Before Mr. Justice Pratt, 


MA HLA GYI 
v. 
MAUNG SEIK PO.* 


Practice—Second Appeal—Suit on an award of Arbitrators—Suii of the 
nature of one for specific performance of a contract 
Held, that a suit to enforce an award made by Arbitrators comes within 


the category of suits for specific performance of a contract and therefore is not 
o! a Smali Cause nature and a second appeal lies. 


Maung Po Tok v. Ma Swe Mi, 3 U.B.R. 109—dissented from. 
Kunta Beary Barahan v. Gosto Behar y Barahan, 22 C.W.N.66—followed. 


Dutt—for the Appellant, 
Sanyal—for the Respondent. 


Pratt, J.—This is an appeal arising from the 
decree in a suit for cOmpensation based upon an 
award of arbitrators made without reference by a 


* Civil Second Appeal No. 463 of 1923 against the decree of the District — 
Court, Meiktila, in Civil Appeal No. 40 of 1/22, 
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Court. A preliminary objection is raised by the 
advocate. for respondent that the suit is of a Small 
Cause nature and no second appeal lies. 

The learned Judicial Commissioner’s ruling in 
Maung Po Tok v. Ma Swe Mi (1) is undoubtedly an 
authority for holding that a suit for the specific per- 
formance of an award is not a suit for-the specific 
performance of a contract. A contrary view was 
taken by a Bench of the Calcutta High Court in 
Kunia Behary Barahan v. Gosto Behary Barahan (2) 
which held that a suit to enforce an award is in essence 
a suit for specific performance of a contract. I have 
no doubt that this is the more correct view. With 
all due respect to the learned Judicial Commissioner, 
I cannot agree that the claim for compensation is 
merged in the award so that the payment of money 
directed by the award isa simple claim for money 
of a kind cognizable by a Court of Small Causes. 
I hold that the suit must be considered to come 
within the category of suits for specific performance 
of a contract, and is not therefore of a Small Cause 
nature. 

A second appeal therefore lies. 


(1) (1918-20) 3 U.B.R. 109. (2) (1917) C.W.N. 66. 
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APPELLATE CIVIL, 
Before Mr, Justice Po Han. 


MAUNG SHWE KYA aND OTHERS— 
v. 
MAUNG PO THA.* 


Right to bury the dead—Mode of acquisition of the right over another’ Ss 
land—The nature of the right. 


Held, that the right to bury the dead in a village in the lands of a third party 
partakes of the nature of a customary right, which being confined toa definite 
class of persons and being iimited by certain fixed boundaries, could ne acquired 
by virtue oi a local custom, 

Mohun Lallv.Sheik Noor Ahmed and another,1 N.W.P. H.C.R. 202 * 
Mohidin and others v, Shivlingappa, (1899) 23 Kom. 667—followed. : 

Peacock, -The Law of Easementsin British India, Third Edition—referred t 9~ 


Po Han, J.—The appellants-plaintiff’s case is for the 
removal ofa fence put up-by the respondent-defendant 
on the ground that the said. fence obstructs and pre- 
vents them and. their fellow-villagers from burying 
their dead ona plot of land lying beyond and closed 
in by the said fence. The deferice is that the defendant: 
has put up the fence along the boundary of his own land 
and_ has every right to do-so. 

The only issue framed is whether the land defend- 
ant closed by wire fence is a permanant cemetery or part 
of the fatta land granted to the defendant's predecessor 
in title Maung Tun Myaing. ‘ 

The trial Court has found that the plot of land 
closed in was used by the public asa burial-ground, but 
it is not a proper burial-ground and that it falls within 
the limits of the defendant’s revenue-paying land. The 
suit has accordingly been dismissed. ~ 

The lower Appellate Court has found that some 
dead peopie were burried on the disputed plot of land, 





"* Civil Second Appeal No, 292 of 1922 against the decree of the District Court 
of Tharrawaddy in Civil Appeal No. 65 of 1922. 
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but that it falls within the land bought by the 
defendant. It has considered the question whether the 
plaintiffs have acquired the right of burying the dead on 
this land since they have been so using it for the last 
forty years. It has thought that the right ‘claimed is not 
an easement, as it is not continuous because burials take 
place as each-death occurs, that the plaintiffs have 
apparently been using the defendant’s land by mistake 
and that as soon as the mistake is detected, the plaintiffs 
should be disallowed to make any further use of the land 
as a burial-ground. 


The sole point for determination in this appeal is 
whether the plaintiffs have acquired any such right to 
bury the dead on this land as entitles them to have the 
fence put up by the defendant removed. So far as the 
facts go, it is quite clear that the plaintiffs and their 
co-villagéers have been using this land for burial purposes. 
for forty years or for a long number of years, and 
the defendant himself admits in his deposition that 
the villagers buried the dead in this land, and at present 
another field, No. 782, which is the proper burial-ground 
is not used as such. Itis also equally clear thatthe plot 
in dispute falls within the limits or boundaries of the 
land bought by the defendant in January 1918. -He has 
put up this fence only after the demarcation made in 
May 1921. One of his predecessors in title Ramnath 
({ p.w.) does not appear to have ever considered this plot 
as belonging him at all. He appears to have looked 
upon it as a burial-ground. The defendant has. not 
called his vendor, Lamba. Although the defendant 
and his predecessors in title may have been paying the 
land revenue for this plot, so far as the question of user 
goes the evidence is one-sided and proves beyond doubt. 
that it has all along been used asa burial-ground by the 
villagers. 
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The case of Mohun Lall vy. Sheik Noor Ahmed 
and another (1) although old serves as a guide in my 
opinion. It was held there that when a piece of 
land had been used from time immemorial by the 
inhabitants of a mohulla for the purpose of burying 
their dead, such use excluded: any claim to exclusive 
possession by the zemindar which interfered with 
that use. In Peacock on “The Law relating to 
Easements in British India ’’ (2), the learned author 
held the view that the right claimed by a certain 
section of the Mahomedans for burying their dead in 
a particular locality had been regarded by the Courts 
as a right partaking of the character of an easement 
and capable of acquisition by virtue of a custom. 

The case of Mohidin and others v. Shivlingappa (3) 


-appears to be in point and applicable to this case. 


It was held there that where a certain section of the 
Mahomedan community had been for many years in 
the habit of burying their dead near a darga in 
plaintif’s land, and the plaintiff sued for an injunction 
restraining them from exercising this right in future, 
the right of. burial claimed by the defendants was 
not an easement but a customary right, which, being 
confined to a limited class of persons and a limited 
area of land, was sufficiently certain and reasonable 
to be recognized as a valid local custom. In the 
present case the plaintiffs are the villagers of a certain 
village, the area is defined and the custom has been | 
proved. The defendant has no right to stop or pre- 
‘vent them from exercising that custom. The plaintiffs. 
are entitled to have the fence put up by the defendant 
removed. : 

The decrees of the lower Courts are set aside- 
‘There will be a decree in favour of the appellants- 





(1) (1869) 1 N.W.P, H.C.R. 202. (2) Third Edition (1922), Pp. 214, 
(3) (1899) 23 Bom. 667. 
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plaintiffs that the defendant do remove the barbed 
wire fence enclosing the disputed plot of land with 
costs throughout. 


FULL BENCH. 


Before Sir Sydney Robinson, Kt., Chief Justice, Mr. Justice May Oung and 
Mr. Justice Beasley. 


JONES 
v. 
JONES AnD FOUR OTHERS.* 


Matrimonial Jurisdiction—Domicile of choice—Necessity of strict proof. 


The petitioner, whose domicile of origin was English, came out to{Burinaas 
a soldier where, after his'discharge from the Army, heobtained employment and 
was married and subsequently his childrenalso were educated. When he filed 
his.present petition for divorce, he had been in Burma for about eleven yearg 
with a break of only one year during which he went back to England and 
from thence to Barbadoes where he obtained work but from where he came 
back to Burma as soon as his former employers offered him again a post 
in Burma. . 


Held, that the onus was strongly on the petitioner to prove a firm and fixed 
intention on his part of making Burma his home and that of the facts he hag 
failed to discharge such burden, 


PER Ropinson, C.J.—‘* When he (petitioner) left Burma in June 1919 with 
the object of obtaining other work, hedidan act which appears to me to show 
clearly that he either could not have had an intention of making Burma his 
home permanently or that, if he had had such an intention, he abandoned it, 
It takes far less to revive a domicile of origin than to acquire a domicile of 
choice, His return to Burma the following year was merely to take up employ- 
ment and does not show and is in itself no proof of animus manendi, His 
return was due_to the opportunity of empolyment. It did not arise from a 
firm and fixed intention of making Burma his home.” 
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ai Bell v. Kennedy, L.R. 1 Scotch App. 307 ; 
JONES 
Sones. Waddington v. Waddington, 36 T.L.R. 359 


—referred to. 


This was a reference which came up before a 
Full Bench, of the High Court for the confirmation of 
a decree nisi passed by the Divisional Judge of Magwe 
on the ground of the respondent’s adultery, when 
question was raised for the first time as to the 
jurisdiction of the Court below to dissolve the 
marriage. 


Keith, for the petitioner, pointed out ‘that as 
the parties were Europeans and as no evidence had 
been given as to domicile, it might be necessary 
to remand the case for such evidence, if their 
Lordships agreed with the view expressed in 
Keyes -v. Keyes (1921) T.L.R. 499, at . page 
204, to the effect that the Indian Courts had no 
authority to grant a divorce to parties whore 
residence in India was temporary only. He 
contended, however, ‘that although the ‘justice of | 
this decision seemed io be assumed in the Indian 
Divorce (Validity) Act, 1921 (11 and 12 Geo. 5, Ch. 1), 
the judgment in Keyes v. Keyes was in no way 
binding on this Court, and that their Lordships were 
free to decide whether they had or had not the 
necessary powers. Counsel quoted section 7 ofthe 
Indian Divorce Act (Act IV of 1869) and proceeded 
to state that the establishment of the principles of 
English Law was “subject to the provisions 
contained in this Act,” and that the Act clearly 
-made residence, and not domicile, the basis’ of juris- 
diction ; that this was one of its first provisions, 
The. Indian Courts ‘had, therefore, jurisdiction and. 
Keyes v. Keyes as a matter of fact went too far—see 
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Dicey’s Conflict of Laws, Third Edition, at page 846, 
especially the note at the foot of. that page. He 
admitted that it might well be the case, that the 
divorce legislation of the Indian Legislature had no 
extra-territorial validity, but the Indian Legislature 
- had clearly the power to confer authority to divorce 
residents in Indian territory. In conclusion he asked 
that, if, however, their Lordships were against him, 
the case should be remanded for evidence as to 
domicile. 


There was no appearance for the respondent 


before their Lordships and the learned Chief Justice 
thereupon made the following order of remand in 
which May Oung and Beasley, JJ., concurred :— 

“This is a reference for the confirmation of the 
decree isi passed by the Divisional Judge of Magwe 
on the ground of adultery. 

“The first question that arises is whether the 
Court has jurisdiction -to grant any decree for the 
dissolution of the marriage, but the matter was not 
raised in the Court below, and there is no affirmative 
evidence on the ‘record as to the domicile of the 
petitioner. I{ would, however, appear probable that 
he has an English domicte, 

“From the Certificate of Weicage that has been 
filed the petitioner was at the time of his marriage 
an office Sergeant of the Second Royal Welsh 
Fusiliers at Maymyo where the marriage took place. 
The petition states that after the marriage petitioner 
lived and cohabited with his wife at Maymyo and 
Singu, Upper. Burma, and then at Carnarvon in 
Wales and lastly at Yenangyaung, Upper Burma. He 
is an Assistant Storekeeper to Messrs. The Burma 
Oil Company, Limited, at Yenangyaung. 

‘We have heard Mr. Keith on the question of 
jurisdiction and while it is admitted that the decision 
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in Keyes v. Keyes and Grey (t) lays down that 
the Courts in India are not empowered to decree dis- 
solution of the marriage between persons not domiciled | 
within their jurisdiction, it is urged that the Court 
has power to grant a decree for dissolution which 
has full force and effect within British India. It is 
no doubt true that section 2 lays down that relief 
may be granted where the petitioner professes the 
Christian religion and resides iniIndia at the time of 
presenting the petition and that in addition in the 
case of dissolution of marriage it may grant decrees. 
where the marriage has been solemnised in India or- 
where the adultery complained of has been com- 
mitted in India, and that in spite of the decision of 
their Lordships of the Privy Council in Le Mesurier v. 
Le Mesurier (1895, A.C, 517), the Courts in India have 
considered that they have jurisdiction to grant decrees. 
of dissolution of marriage. It is clear that the recent 
decision in Keyes v. Keyes shows that jurisdiction 
should not have been so assumed. It has been sug- 
gested that this decision does not give sufficient weight 
to the opening words of section 7, Indian Divorce 
Act, and, while it is true that the Courts in India 
are directed to‘act and give relief on principles. 
and rules which, in the opinion of the said Courts 
are as nearly as may be conformable to the principles 
and rules on which the Court for Divorce and 
Matrimonial Causes in England for the time being 
acts and gives relief,’ this is only to be the rule 
subject to the provisions contained in the Indian 
Divorce Act. We are unable to see any force in 
ais argument. The provisions of section 2 as to 
-esidence, no doubt, apply to cases where the parties 
ire domiciled.in in India, but where the parties are 


(1) Law Reports, Probate Division, 1921, p, 204. 
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domiciled in England, they cannot override the 
express provision in section 7 of the Act. 

“In Keyes v. Keyes it was definitely held that 
the Indian Councils Act, 1861, did not warrant the 
making of a law to empower Courts in India to 
decree dissolution of marriage between persons not 
domiciled within their. jurisdiction, and Courts in 
India are bound by the provisions of section 7 of 
the Act to act and give relief'on the same principle, 
namely, that jurisdiction depends on domicile. 

“The proviso added to section 7 was referred to. 
It is no doubt worded in very general terms, but it 
cannot be taken as overriding the section itself. 
This proviso was enacted in 1912 to lay at a rest 
conflict between.the Calcutta and Madras High 
Courts (I.L.R. 17 Madras 235, and LL.R. 18 
Calcutta 252) on an entirely different point and it in 
“no way affects the question before us. 

“We have been referred to Note 17 in the Third 
Edition of Mr.-Dicey’s Conflict of Laws at page 845, 
and it there appears to be suggested that Courts in India 
could still grant decrees of dissolution to have effect 
throughout British India only. It is not possible in 
our opinion to hold this view having regard to the 
fact that it has been held that the Act which 
authorised legislation by the Government did not 
authorise legislation to grant matrimonial jurisdiction 
that was not based on domicile. The decision in 
Keyes v. Keyes was not taken further, but was 
clearly accepted as a correct exposition of the law 
and a validating Act was passed. That act has no 
application to future divorces and it is therefore 
necessary that the Court, on entertaining a petition 
for dissolution, should be satisfied that it has juris- 
diction by reason of the domicile of the petitioner. 
If, therefore, the petitioner in the present case has an 


ol 


709 


1923 
JONES 


v. 
JONES, 


710 


1923 
Jones 


Uv. 
JONEs, 


INDIAN LAW REPORTS. — [Vot. I 


English domicile and was not domiciled in India, 
the Court had no jurisdiction to grant him a decree 
for’dissolution of marriage. 

“As has been pointed out there was no issue 
drawn on this and no evidence has been given on 
the point, and we must, therefore, remiand the case 
for an enquiry into this matter and the Court, after 
issuing notice and hearing such evidence as may be 
led before it, wall return the evidence to this Court 
with its opinion,” s 

The Divisional Sout having re-submitted the 


‘record to the High Court after hearing further 


evidence and coming to a finding that the petitioner 
had ‘ formed a fixed and settled purpose in his mind 
of making his principal or sole permanent home in 
India” and was therefore domiciled in India, the 
matter came up once more before the same Full Bench. 

Keith, for the petitioner, quoted Dicey’s Conflict 
of Laws (Ch. II on Domicile) and submitted that 
petitioner had the animus manendi which was 
mecessary to convert his residence in Burma into 
‘domicile, that his sworn statement was uncontra- 
dicted, and that as the wife although ‘served had not 
appeared, the statement ought to be accepted. He, 
further, submitted that if under section 11 of the 
Succession Act any person could acquire.a domicile 
in British India by merely making a declaration in 
writing (not on oath) and depositing the same with 
an officer authorised to receive the same, it was 
not unreasonable to ask the Court ‘to accept a state- 
ment on oath, especially as all the surrounding . 
circumstances supported the truth of that statement. 


Ropinson, C.J.—-The petitioner came to India 


in 1907 as a soldier and his Regiment was trans- 


ferred to Burma. Shortly before his discharge from 
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the Army he obtained a post in the Burma Oil 
Company, in the service of which company he has 
continued with the exception of an interval of one 
year. Itis not in dispute that his domicile of origin 
is British, but it is urged that he has deliberately 
abandoned ‘that domicile ‘and has acquired a domicile 
of choice in this country. What he says himself in 
_ his evidence is that ‘after getting married I have 
-intended to stay always in Burma as the climate 
suits my health very well.” And again, “I have 
_ been in the oil business for the last twelve years on 
a local. contract. I therefore cannot change my 
profession at this age. If I go back to England 
I cannot make use of my experience in the oil 
line. I have no property in England. All my 
interests are centered in British India. I am heavily 
in debt here and I have no savings to fal! back 
upon; hence I did not think of gceing back to 
England at all.” And the statement ends, “I have 
not the slightest intention at all to go back. to 
England and there is nothing to attract me there.” 

It is urged that this evidence, coupled with 
certain other circumstances, is sufficient to establish 
the proposition. that he has a domicile of choice in 
Burma. His domicile of origin being English, it 
cannot be lightly shed and the onus lies distinctly on 
petitioner to prove—that he has, in its place 
acquired a domicile of choice, Bell v. Kennedy (1). 
A domicile of choice can only he acquired by: 
residence coupled with an intenlion of permancnt or 
indefinite residence. Mere residence by itself will 
not be sufficient. There is no doubt that for the 
last twelve years the petitioner has with only one 
break resided in Burma, but that break in itself 











(1) Law Reports (1868), Vol. I, Scotch App, 307. 
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appears to me to raise the strongest doubt as to his 
intention to make a permanent home in this country. 
On his discharge from the Army he no doubt sought 
employment as do many other soldiers. He obtained 
it and resided in Burma in consequence. But he 
lost or gave up that employment, and in June 1919 
he went home to England. -He went to seek other 
employment and he obtained it in Barbadoes. After 
he had: been there for nearly a year, it appears 
that he received a communication from his old 
employers, the Burma Oil Company, Limited offering 
him again a post in Burma. This he accepted and. 
returned to Burma. But, when he left Burma in 
June 1919 with the object of obtaining other work, 
he did an act which appears to me to show clearly 
that he either could not have had an intention of 
making Burma his home permanently or that, if he 
had had such an intention, he abandoned it. It 
takes far less to revive a domicile of origin than to 
acquire a domciile of choice. His return to Burma 
the following year was merely to take up his 
employment and does not show and is in itself no 
proof of animus manendi. His return was due to 
the opportunity of employment. It did not arise 
from a firm and fixed intention of making Burma 
his home. This visit appears to me to wipe out the 
effect that the previous long residence in Burma 
might have had on the decision of this question. So far 
as his own evidence is concerned, I need only 
quote the words of Horridge, J., in Waddington v. 
Waddington (2): ‘I always look with suspicion on 
an act on petition made subsequently to proceedings 
in a suit in order to escape from the jurisdiction of 
this Court. The evidence of the wife is also subject 


(2) (1920) 36 T.L.R. 359. 
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to a similar comment.” In that case the wife was 
the petitioner. The reasons given in his evidence 
afford little or no proof of the animus manendi that 
the climate suited his health ; that his. employ- 
ment for the time being lay in Burma; that he was 
heavily indebted and had no money and possibly 
would not be ‘allowed to leave the country are no 
grounds in support of the allegation of an intention 
to remain. The facts that he married in Burma and 
that his children are being educated in ~Burma 
carry it no further. He could not afford to have his 
children educated anywhere else. Petitioner’s circum- 
stances are exactly similar to a great many other 
cases to be met with here, and, in my opinion, he 
has failed to discharge the onus that lay on him. 
There is no evidence of any act done by him or of 
‘any statements made by him which lends support to 
his allegation. In my opinion it should be held 
that his domicile is English and that this Court has 
no jurisdiction to grant the divorce sought. I 
would, therefore, dismiss the petition and hold that 
petitioner must pay respondent’s costs, if any. 


May Ovunc, J.—I concur, 
BEASLEY, J.—I concur. 
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APPELLATE CIVIL 
Before Mr, Justice Pratt and Mr. Justice Maegregor. 


MA LON AND ONE 
v. 
MA NYO anp THREE.* 


Charge on immoveable propert y—Paynients made, to savethe property, by a@ 
person having a limited interest in the property—Limit ation Act: 
(1X of. 1908), First Schedule, Article 132, 4 
Where L, who bought an oil-wéll, subject to a mortgage in favour. of 

B and a right of pre-emption in favour cf N, made payments to the 

mortgagee B in part salisfaction of the’ mor(gage-decree on the oi!-well, such. 

payments being necessary to save the vil-well, held that L had a charge 
for the amounts paid, as against N who exercised his right of Loic aa 

as well as against persons claiming through N, 

Held, further that the Article of the Limitation Act, anpituabie toa suit: 
for the payment of the amounts constituling a cliarge on the oil-well, was 
Article 132 of the First Schedule of the Act. 
ai Gurdeo Singh vy. Chandrikah Singh, (1909) 36 Cal. 193 ; Chama Swam 

Padala Anandu, (1908) 31 Mad. Bia Sr ea to. ; 


This was an appeal heard by a Divisional Bench of 
the High Court (Pratt and Macgregor, JJ). A suit 


“was instituted in the District Court of Magwe by the 


plaintiffs-appellants for Rs. 3,099-12-0 which they 
sought to recover from the respondents. under circum- 
stances which are fully narrated in the judgments 
of Pratt,J. The District Court dismissed the suit 
upon, the ground that under Article 61 of the . 
Limitation Act, it was out of time and against this 
decision the plaintiffs-appellants came up on appeal 
to the High Court with the result reported below. 


Ganguli—for the Appellants. 
Mukerjee—for the Respondents. 


PraT?, J|—The salient facts in this appeal are that 
the first plaintiff Ma Lon purchased oil-well site No. 170. 


* Civil First Appeal No.'515 of 1922 against the judgirent and decree 
of the District Court, Magwe, in Civil Regular-No. 4 of 1922. 
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at Yenangyaung from Maung Nyo Sein. and Maung 
Tun by registered deed on the 30th August i907, 
At the time of the purchase the well-site was subject 
toa mortgage for Rs. 2,500 executed by Ma Lon’s 
vendors in favour of the Burma Oil Company on. the 
19th June 1907.. In Suit No. 4 of 1910 in the District 


Court of .Magwe, first defendant Ma Nyo obtained . 


-adecree for pre-emption of the well in question for 
Rs. 6,666-10-0 against Ma Lon and her vendors, Maung 
Nyo Sein and Maung Tun, on the 8th August 1910. 
On appeal the Judicial Commissioner confirmed the 
decree, but directed payment of the money to Ma 
Lon. No time was fixed for payment of the purchase- 
money by Ma Nyo, and as she failed to make pay- 
ment, Ma Lon in execution proceedings No. 7 of 
1915 of the District Court obtained an order for restora-~ 
tion of possession against Ma Nyo, and for removal’ 
of attachment on the 4th January 1916, According 
to the* plaint, possession was restored to Ma Lon. 
ft should be observed that the decree in Civil Suit 
No. 4 of 1910 assumes that Ma Lon was in possession. 
‘Having obtained possession by the Court’s order of 
the 4th January 1916 Ma Lon sold the well by registered 
deed on the’17th January following to Maung Ye 
second plaintiff for Rs. 10,000. In the meantime in 
Civil Regular Suit No. 48 of 1915 the Burma Oil 
Company had obtained a decree on their mortgage 
against Maung Nyo Sein, Maurg Tun, Ma Su, Ma 
Nyo and Maung Yan Shin on the 2nd September 
1915 for Rs. 4,674-12-0 and further interest accruing, 
In-her deed of sale in favour of Maung Ye, Ma Lon 
directed her vendor to withhold Rs. 4,670 from the 
sale price and pay it in discharge of the Burma Oil 
Company’s decree. _ 

Maung Ye made an arrangement with the~ Oil 
Company to pay. their decree, and to prevent the 
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property being sold. Rs. 3,099-12-0 was paid in the 
names of Maung Ye and Ma Lon to the Oil Company 
towards satisfaction of the mortgage-decree by various 
instalments. Meanwhile the Judicial Commissioner in 
Civil First Appeal No. 111 of 1916 on the 15th Septem- 
ber 1916 set aside the order of the District Court 
restoring possession of the well to Ma Lon. As Ma 
Nyo still abstained from paying the pre-emption money 
jnto Court, further contests took place in the District 
Court, and on appeal, till finally in consequence of 
the order of the Judicial Commissioner, dated 28th 
November 1919, Ma Nyo paid into the District.Court 


Rs. 6,666-13-4 anda warrant for delivery of posses- 


sion issued on the 9th January 1920. Having finally 
lost possession and failed to recover the Rs. 3,099-12-0 | 
from the Burma Oil Company, Ma Lon and Maung Ye 
jnstituted the suit now under appeal, No. 4 of 1922 of 
the District Court, Magwe, to recover the sums paid by 
them towards discharge of the Burma Oil Company’ s 
mortgage. 

On the preliminary issue as to limitation the Judge 
found that Article 61 of the First Schedule to the Limita- 
tion Act applied and dismissed the suit as time-barred, 

The Judge was of opinion that the doctrine of sub. 
rogation did not apply to the facts of the suit and 
could not be invoked by plaintiffs. 

In thishe appears to have been Seas z correct. 
The doctrine of subrogation was examined and ex- 
plained at length in the judgment of a bench of 
the Calcutta High Court in Gurdeo Singh v. 
Chandrikah Singh (1). 

It was there pointed out that solrowation is by 
redemption and that there can be no subrogation, 
where there has been no redemption. 





(1) (1909) 36 Cal. 193. 
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A partial payment of the debt on an_ earlier 
mortgage by a subsequent mortgagee does not give 
a Claim for subrogation. 

Similarly in the Madras ruling, now nahiea upon 
by appellants, of Chama Swami v. Padala Anandu (2), 
the doctrine of subrogation was extended to a purchaser 


who had wholly discharged an incumbrance, and is’ 


not therefore an authority for an extension of the 
doctrine of subrogation to the facts of the present 
suit, where the purchaser has only paid off a portion 
of the mortgage debt. 

We do not, however, agree with the view of the 
District Court that Article 61 applies. 

Plaintiffs did not pay the money on defendants’ 
behalf, but to save the land of which they were then 
in lawful possession from being sold under a mort- 
gage-decree. The well did not at the time belong to 
Ma Nyo although she had obtained a decree for 
pre-emption. She had only a right of purchase. 

It is contended on behalf of plaintiffs that- the 
correct article to apply is 132 for enforcement of 
money charged upon immoveable property. 

The question therefore is whether plaintiffs have 
obtained a charge upon the property by. their pay- 
ments towards satisfaction of the mortgage-decree, 
if the facts of the present case are to be brought 
within the scope of Article 132, This aspect of the 
case does not appear to have been considered by 
the learned District Judge. 

He was apparently satisfied with the conclusion 
that the doctrine of subrogation did not apply and 
was much impressed by the argument that plaintiffs 
were volunteers, possibly having in his mind the 
Calcutta ruling already referred to where it was laid 
down that the doctrine of subrogation did not extend 
to payments by a mere stranger or volunteer. 
ea (2) (1908) 31 Mad, 439. 
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On the facts, however, it cannot be held that at 
the time of payment plaintiffs were mere volunteers, 

The learned District Judge appears to bein error 
in saying that the Judicial Commissioner held on the 
17th March 1915 that plaintiff MaLon had no right 
or claim to the land in dispute. 

It is clear she purchased from Maung Nyo Sein 
and Maung Tun subject to their mortgage. 

At the time when plaintiffs paid off a portion of 
the mortgage debt, Ma Lon had been restored to 
possession by the District Court, having apparently 
been in some way displaced by Ma Nyo, who had 
no title whatever at the time, but merely a ae 
of pre-emption. 

Ma Lon was therefore the owner subject to the 
mortgage in favour of the Oil Company and to Ma 
Nyo’s right of pre-emption: 

Had Ma Nyo not exercised her right of pre- e-emp- 
tion, Ma Lon’s, and consequently her vendee Maung 
Ye’s, title would have remained good. Plaintiffs . 
made the payment to the mortgagees to prevent the 
well being sold in execution of the morigage-decree. 

Had the payments not been made and the well 
sold under the decree, the well would have been lost. 
and Ma Nyo’s decree for phe -emption would have 
been valueless. 

The payments were necessary to save the well 
and defendant Ma Nyo has reaped the benefit of, 
them. The amount due by her under the mortgage 
has been reduced by the amounts paid by plaintiffs. 
The principle of sections 69 and. 70 of the Contract 
Act apply and plaintiffs are entitled to be reimbursed. 
by Ma Nyo. 

The payments having been made to save the well, 
I have no hesitation in holding that they constitute a 
charge if not within the meaning of section 100 of 
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the Transfer of Property Act, certainly within the 
meaning of Article 132 of the First Schedule to the 
Limitation Act. | 

Although the doctrine of subrogation does not 
strictly apply, the position is analogous and plaintiffs 
are entitled to retain a charge on the property for 
the monies paid to preserve it from sale under the 
mortgage-decree, despite the fact that not having cis- 
charged the mortgage inits entirety they have not 
stepped into the shoes of the mortgagees. 

To take any other view would be wholly inequitable 
under the peculiar circumstances of the case. 


On this view Article 132 applies and the suit was 


not barred by limitation. 

The result of this finding is to decide the suit on 
its merits, as well as on the question of limitation, 
so far as the first two defendants are concerned, and 
it is not necessary to remand the case for trial on its 
merits as between plaintiffs and these defendants. 

The pleader for plaintiffs says he is content to 
take a decree against the first two defendants only. 

On the various judgments, orders and other docu- 
mentary evidence before us plaintiff's right to the sum 
claimed as against Ma Nyo cannot be disputed and in 
order to decide the question of limitation, it has 
been necessary to come to a finding that the plaintiffs 
have a charge on the well. 

In view of the enormous delays which have occurred 
in the final disposal of the claims to the well and 
the vicissitudes through which the claims have passed 
in various stages and phases of litigation, it is in the 
highest degree undesirable that further delay should 
be incurred by a remand to the trial Court for 
disposal of the suit on its merits, when there is already 
on the record sufficient material for a final adjudication 
on plaintiff’s claim. 
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Plaintiffs will be granted a decree for the amount 
claimed as against defendants, Ma Nyo and Maung Yan 
Shin personally, and there will be a declaration that the 
amount constitutes a charge on the well, which plaintiffs 
are at liberty to enforce by sale of the well, if the 
decree is not satisfied within the period fixed. Six 
months will be allowed before the sale order issues. 


Plaintiffs will be granted costs in both Courts, 


MACGREGOR, J.—The facts of this case are peculiar. 
The following are the circumstances in which Ma Lon 
and Maung Ye paid off part of the money due under 


. the Burma Oil Company’s mortgage. Ma Nyo obtained 


her decree for pre-emption on 8th August 1910 on 
payment of Rs. 6,666-10-0 and it was upheld on 25th 
October 1911 on appeal to the Judicial Commissioner. — 
In Civil Execution No. 7 of 1915 the District Judge 
on 4th June 1915, allowed her till 30th July 1915 
to pay the money to Ma Lon the applicant in that 
case, failing which the well would be attached and 
sold. The money was not paid, and Ma Lon then 
applied for removal of the attachment, which in _ 
the meantime had been. made, and for.a declaration 
that Ma Nyo’s right of pre-emption had lapsed and 
that Ma Lon was the owner... The District Judge 
ordered the attachment to be removed and the. 
possession to be restored io Ma Lon. That was on 
Sth January 1916. Laterin the same month Ma Lon _ 
sold: the well to Maung Ye, and Ma. Nyo did not 
obtain possession till she paid the money in January 
1920 although the Judicial Commissioner by his order 
dated 15th Septembcr 1916 in Civil First Appeal 
No. 111 of 1916 set aside the District Judge’s order 
‘Maung Ye was not a party to that appeal. 


So: that when Maung Ye made the payments to 
the Burma Oil Company, between May 1916 and 
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May 1917 inclusive, on the one hand Civil First Appeal = 193 
No. 1il of 1916 was pending and was decided against Ma Lon 
Ma Lon, but on the other hand Ma Nyo was aware ia ee, ; 
of the morigage-decree and took no steps to exercise eer tJ 
her right of pre-emption or to save the well from being J. 
sold under the decree. She paid off the balance of the 
mortgage-money after she had obtained possession in 
1920. 

It was not till 28th November 1919, by‘an order 
of the Judicial Commissioner in Civil Appeal 
No. 139 of 1918, that under Order XX, Rule 14, a 
time was finally fixed within which Ma Nyo must pay 
Rs, 6,666-10-0, six weeks being allowed. ° 

It is clear therefore that if Ma Nyo had paid the 
pre-emption money within a reasonable time, she 
would have been bound to pay off the whole amount 
of the Burma Oil Company’s mortgage-decree against 
the well, and that as the result of the payments 
made by Maung Ye to the Company in 1916 and 
1917 the well was preserved for Ma Nyo. In these 
circumstances although I agree with my learned 
colleague that the equitable doctrine of subrogation 
does not apply, yet Ma Lon and her vendee Maung 
Ye were interested in making the payments as 
owners at that time of the well and it would be 
inequitable to hold that the payments are not now 
chargeable upon it. The charge is not, in my opinion, 
one of the kind contemplated in section 100 of the 
Transfer of Property Act, but Article 132 of the 
Second Schedule to the Limitation Act, 1908, is very 
wide in its terms and may embrace any kind of 
charge. There are conflicting. decisions of the 
High Courts on the question whether a co-owner of an 
estate who pays the revenue to save the estate from 
being sold can charge.such payment upon. the shares 
of his co-owners, butt here is at least weighty authority 
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for the view that he can, and that Article 132 would 
apply in such a case. In the present case the 
payments were made by .the owner, into whose — 
shoes Ma Nyo who was one of the mortgagors was. 
subsequently enabled to step by reason of those pay- 
ments, having in spite of her interest as pre-emptor 
taken no steps to save the well in the meantime, 
and equity demands that those whom she has dis- 
placed should have a charge on the property for the 
amount which they paid to save it. I agree with my 
learned colleague that Article 132 applies and that 
the suit is not barred by limitation. I also. agree 
that it is open to us, as it is highly desirable, to 
decide the suit now as against first and second 
defendants, and I concur in the proposed order. » 


APPELLATE CIVIL. 
Before Mr. Justice Heald and Mr. justice Lentaigne. 


MA HMON 
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Buddhist Law— Divorce at the will of one party—No default or misconduct 
; _on the part of the other party. 

Held, that under Burn:ese Buddhist Law, where both husband and wife -had 
been married before, neither party had the right to insist on a divorce against 
the will of the other party and without proof of misconduct or default of the 
other party. 

Semble: the law is the same in case of couples who hrye not been 
previously married, 


Per Heald, J.—“in-my opinion, the right to divorce without fault, like a large 
number of other rights mentioned in the Diammathats, has long been obsolete. 
It is not supported by custom ; its resurrection in the British Courts for a few 





* Special Civil Second Appeal No. 155 of 1922 against the decree of the 
District Court of Toungoo in Civil Appeal No. 20 of 1922, 
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years, fifty or sixty years ago, was the result of a mere accident ; if allowed 
it would defeat the provisions of the law as to the maintenance of wives and 
would practically destroy marriage asa permanent institution. Itis a mere 
relic of the ages of barbarism. For the past forty years it has been rejected in 
Lower Burma without objzction on the part of the people,-and the fact that its 
wecognition in Upper Burma near!y twenty years 2go has not been followed by 
a demand for such divorce shows that it is contrary to the present ideas of the 
people.” : 

Per Lentaigne, J—‘If divorce at mere capriceis to be a'lowed inaccor-. 
. dance with the Uppir Burma decision, either party in a fit of pique, and 
“€specially in a case where there is no joint property, could involve the other 
in the expenses of fruitless litigation without having a desire for a divorce, and 
in many vases divorces would be granted which would never have been granted 
atthe time when the Dhammatliats were written. Likewise it would be 
‘open to a husband who had no, joint property. but merely his monthly earnings 
to avoid complying with maintenance orders by merely claiming a kanmasa;- 

ivorce and abandonirg the non-existent or trifling joint property of his 
marriage. These considerations are geod grounds for adopting a strict 
construction of such restrictions as that before us and they are stronger grounds 
for not removing the restriction altogether, as has been done in Upyer Burma. 

Ma Hnin Bwin v. U Shwe Gon, 8 L.B.R.1; Maung Nyo v.M a Pyu, 3 
U.B.R. 251 ; Maung Pe v. Lon Ma Gaie, 6 I..B-R.18 ; Maung Shwe Lon v. Ma 
Ngwe U, 2 Chan Toon L.C. 77 ; Mi Ah Pu Mav, Mi Hnin Zi 0,7 3.L.T, 83 : 
Po Han v. Ma Talok, 7 L.B.R. 79—referred to. 

Maung Kyaw Yao v.Ma Nyh U,{(1913) 7 BL.T.16; Maung SoMinv. Ma 
Ta, (1892) S ].L.B.610 ; Mi Pa Du v. Maung Shwe Bauk, (1891) S.J.L.B. 607 ; 
Nga Nwe v. Mi Su Ma (1896) S.1.L.B. 391—followed. 

Ma Thein Myav. Maung Tun Hla, (1922) 11 LB. R. 385 ; Mi Gyan v. Su 
Wa, (1897) 2 U.B.R, 28 ; Mi Kin Lat v. Nga Ba So, (1905) 2 U.RR. B.L. Div, 
3—dissented from. 

Attasankhepa ; Kinwun Mingy:'s Digest, Il, 255; Manukye, XIl, 3 ; 
Manuyin ; May Oung’s Leading Caseson Buddhist Law ; Mohavicchedani ; 
Starks Cede of Buddhist Law ; Vannana ; Wagaru -referred to. 


This was a Special Civil Second Appeal from 
the judgment of the District Court of Toungoo heard 
by a Divisional Bench of the High Court (Heald and 
Lentaigne, JJ.) after the same had been first submitted 
by Heald, J., to the Chief Justice under Rule 1 (c) of 
the Rules of the High Court framed under section 
108 (1) of the Government of India Act, 1925. The 
facts of the case are fully set out in the following 
preliminary order of Heald, J. :— 

‘€ Respondent sued for divorce from appellant on 
the grounds that she was grossly disobedient, that she 
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had joined the Young Women’s Buddhist Association 
without his consent, that she had attended a conference 
of that Assocation and made speeches, that she had 
taken part in politics in defiance of his wishes and in 
order to injure him as a Government servant, and that 


-She had falsely charged him with being a member of the 


Young Men’s Buddhist Association when he had 


actually resigned his membership of that Association. 


He said that he was willing to forego any claim to share 
in the joint property and that he undertook to pay the 
joint debts. _ 

~ “Both the parties had been married Belen, 

“The trial Court regarded respondent’s suit as a 
claim to divorce on the ground of misconduct on the 
part of the wife, with an alternative claim to divorce 
on the ground that a Burman Buddhist husband is 
entitled to divorce his wife at any time against her wiil 


_and without proving any fault on her part, if he sur- 


renders all the joint property and pays the joint debts. 
“ As for the first of these claims the learned Judge 


held that no misconduct sufficient under Burmese 


Buddhist. Law to justify the divorce of a wife was 
proved, and on the alternative claim he found that 
such a right is not recognised in Lower Burma. He 
accordingly dismissed respondent's suit. 

“* Respondent appealed and the learned Judge in 
the District Court came to the conclusion that appellant’s 
attendance at meetings against the wish of her husband 
and. her neglect of his comfort amounted to miscon- 
duct sufficient in Burmese Buddhist Law to justify 
divorce, anid accordingly gave respondent a decree for 
divorce on condition that he paid. the joint debts and 
the costs of the suit and gave ov the Om acquired 
property. 

~ “Appellant now comes to this Court in’ second 
appeal on the ground that respondent failed to establish 
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“It appears that in October 1921 appellant obtained maune Tin 


an order for maintenance against respondent who had 
left her, and very stortly afterwards respondent filed this 
suit for divorce. 

“The grounds which he set out in his plaint seem 


prima facie to be insufficient to justify divorce for. 


misconduct, and it seems clear:that respondent him- 
self regarded them. as inadequate for such a divorce 

~since he did not claim the penalty for a divorce for 
misconduct, and did not claim even a divorce ‘as by 
mutual consent,’ which a Burman Buddhist is held to 
be entitled to claim-on proof of less serious misconduct 
than that required for divorce for misconduct. 

“Tt appears however that the learned Judge who 
admitted the appeal in this Court desired to hear 
argument on the question whether or not in Burmese 
Buddhist Law either party to a marriage is entitled to 

' divorce the other without that other’s consent and 
without proving any fault, provided that the claimant 
relinquishes all rights in respect of jointly acquired 
property and it would seem that he was of opinion that 
the rulings which have been regarded as settling 
the law on this subject.in Lower Burma since 1886 
ought to be reconsidered in the light of the more recent 
rulings on the same subject in Upper Burma. 

“Tt is clearly desirable that what is recognised by 
the Courts as Burmese Buddhist Law should be the 
same in both parts of the Province, particularly where 
that law is based on precisely the same texts and 
where it concerns so important a matter as the 
dissolution of marriage, and as the High Court now 
represents both the Chief Court of Lower Burma and 
the Judiciai Commissioner of Upper. Burma, whose 
rulings have been in conflict, it is time that an 
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ica authoritative judicial decision binding in both Lower 
Ma Huon and Uppér Burma should be given. 4 
Maune Tw © The question of a Burman Buddhist’s right to 
ae divorce without - proof of misconduct was considered 
in Lower Burma in the case of Nga Nwe v. Mi Su 

Ma (1), and the Court found that there is no right of 
divorce “on: mere caprice in a Burman Buddhist 
husband ‘of: wife. That ruling was considered in.the 

case of Maung So Min v. Ma Ta (2) and the decision 

in it:was affirmed.in the case of Mi Pa Du v. Maung. 
Shwe Bauk (3) and until. recently’ was regérded as ~ 

settling the law on the subject in Lower Burma. 

“In Upper Burma some doubt was cast on the 

Lower Burma ruling in the case of Maung Shwe Lon 

v. Ma Ngiwe U (4) and in the case of Mi Kin Lat Ve 

Nga Ba So (5) the matter was considered at length 
and it was held that a Burman Buddhist husband or: 

wife. may sue and obtain a divorce on condition of 
surrendering. all the joint property and paying the 
joint debts and the costs of litigation, even when the 
other party is without fault and does not consent. 

“Recently in Lower Burma there has beena ten- 
dency to doubt the correctness of the ruling in Nga 

Nwe vy. Mi Su Ma, and toregard the Upper Burma 
decision as correct. The Upper Burma ruling was 
mentioned in Po Han v. Ma Talok (6) pariont dis- 
approval, and there isa passage in Mi Ah Pu Mav. 

_ Mi Hwin Zi U (7) which seems to recognise. a right 

to divorce withcut: fault and without the consent of 

the party to be divorced, while in Ma Thein Mya v: 
Maung Tun Hia (8) a single Judge of the Chief Court 
expressly accepted the Upper Burma ruling as good 





(1), (1886) Selected Judgments 391. © (2) (1891) Selected Judgments 610. 
(3) (1892) Selected Judgments 607. - (4) (1902) II Chan Toon, 172. ‘ 
(5) IL U.B.R. (1904-06) B.L., Divorce 3. (6) (1913-14) 7 L.B.R. 79, 

(7) (1914) 7 B.L.T. 83. (8) {1921-22} 11 L.B.R. 385. 


Vor. I ] RANGOON SERIES, 


law and refused to follow the Lower Burma case of 
Mi Pa Du v. Maung Shwe Bauk. 
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an authoritative decision on the subject should be 
given and under the provisions of Rule 1 {c) of the 
rules framed by this Court under section -108 (1) of 
the Government of India Act, 1915 (Notification No. 10 
General, dated the 18th December 1922), I hold that 
questions of an importance not represented by the 
value of the subject matter of the suit are involved in 
this appeal, and I submit the appeal to the Chief 
‘Justice to be heard and determined bya Bench ora 
Full Bench as the Chief Justice may determine: 

E. W. Lambert—for the Appellant. 

 §. S. Halker—for the Respondent. 

LENTAIGNE, J.—This is an appeal against the. judg- 

ment and decree of the District Court of Toungoo 


reversing the decree of the Township Court of Toungoo . 


and granting plaintiff-respondent a decree for divorce, 


~The parties are Burmese Buddhists ;. and the. 


plaintiff-respondent instituted his suit against the 
appellant, alleging that appellant was a grossly dis- 
obedient wife. that having no love for plaintiff she 
took part.in political movements out of vengeance and 
in a manner likely to be detrimental to plaintiff and 
in defiance of the express wishes of the plaintiff ; that 
she had failed to look after the comforts of the 
plaintiff and when his health was in a critical condition, 
she left him and went to” Rangoon ; and the plaintiff 
then expressed his willingness to forego his share of 
the joint property and to pay the joint debts, and 
prayed for a dissolution of his marriage with costs, 
The appellant filed a written statement, disputing many 
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of the averments of the plaint, and alleging that there 
is no joint property, that plaintiff had deserted her 

and had instituted the suit in order to avoid the 

payment of maintenance which he had been ordered 

to pay her ; and she stated that his plaint alleged no . 
grounds for a divorce according to Burmese Buddhist 

Law and disclosed nO cause of action, 

- The trial Court held, firstly,. that if there was no 
default on the defendant’s part, the plaintiff was not. 
entitled to ‘claim a divorce against the wishes of 
defendant by foregoing his share in the joint property 
and that the decision of Judicial Commissioner of Upper 
Burma discussed below, which recognised such right of 
divorce, was not binding, because the Lower Burma. 
Courts had decided. against such right of divorce ; 
and, secondly, on the questions of default justifying 
a divorce, the trial Court decided various issues 
in favour of the defendant and held that the single 


‘infraction of duty, by reason of defendant going to. 


Rangoon when her husband was ill, was not-sufficient 
ground for divorce, and dismissed the suit with costs. 

The learned Judge of the District Court reversed 
that decision ; and heid that the defendant had . neg- 


-lected her duty to the look after the comforts of her 


husband and had attended political meetings against 
the wishes of her husband, and that, though defendant | 
had not thought that her attendance at political 
meetings would be detrimental to her husband’s in- 
terests, her conduct was reprehensible ; and he reversed 
the decree of .the trial Court and granted plaintiff- 


- respondent a decree fora divorce on his paying the 


joint debts and foregoing the jointly acquired property 
and bearing the costs of suit. 

- The present appeal is against that decision, and I 
arn of opinion that the only question which really 
arises in the case is the, legal question whether one 
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party of a Burmese Buddhist marriage ‘has the right 
to insist on a divorce against the will of the: other 
party and without proof or the misconduct or default 
of the other party, under the penalty of paying the 
costs of the suit and all joint debts, and foregoing all 
claims to the joint property of the marriage. 

Prior to the year 1886 there were some decisions 
of the Court of the. Recorder of Rangoon, refusing to 
grant decrees for restitution of conjugal rights as 
between Buddhists on the assumption that either party 
had the right to divorce the other on mere caprice 
and that’ consequently a ‘decree for restitution of 
conjugal rights would be nugatory. In the year 1886 
the question, whether a suit for restitution of conjugal 
tights would lie as between Burmese Buddhists, was 
referred 1o the Special Court consisting of the Recorder 
of Rangoon and the Judicial Commissioner of Lower 
Burma in the case of Nga Nwe v. Mi Su Ma (1), and 
it was held that such a suit for restitution of conjugal 
tights would lie and that there is no right of divorce 
on the mere caprice of a Burmese Buddhist husband 
or wife. This decision was followed in 1891 by a 
decision of the Judicial Commissioner of Lower Burma 
who refused to grant such a divorce in the case of 
Mi Pa Du v. Maung Shwe Bauk (2), and again in 
1892 by the High Court at Calcutta in a. reference 
from the Recorder of Rangoon incase of Maung 
So Min v. Ma Ta (3), where the Court also.refused to 
grant sncha divorce. The decision of the question 
that there: is no right of divorce on the mere cap- 
rice of one party was no doubt obiter in the first 
case, but that criticism does not arise in respect of 
the two latter decisions. © 

In 1913, Parlett, J., as a single Judge of the 


Chief Court, Lower Burma, followed these decisions — 


(1) (1886) S.J.L.B. 394. (2) (1891) S.J.L.B, 607, 
(3) (1892) $,].L.B. 610, 
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"in the case of Maung Kyaw Yan v. Ma Nyo U. (4), 


and apparently the above decisions were not overruled 
in Lower Burma up to the beginning of the year 

1922, but in that year, a single Judge of the Chief 
Court sitting alone took a different view and allowed 
such a divorce in a case discussed below. 

- In Upper Burma in 1897 a doubt was thrown on 
the correctness of the Lower Burma decisions by a 
remark which was obiter in the decision of Mi Gyan 
v. Su Ma (5); but the decision in that case, that a ~ 
suit is not maintainable for a divorce only without. 
also seeking a partition of property, cannot now be 
treated as an accurate statement of the law, having 
regard to the decision of the Privy Council in the 
case of Maung Pe v. Lon Ma Gale (6). In 1902 a 
doubt was again expressed in the Upper Burma as an 
obiler in the decision in Maung Shwe Lon v. Ma 
Ngwe U (7), but that decision was apparently only 
following the above decision of 1897 on the question 
as to the supposed necessity for a prayer for partition of 
property as part ofthe prayer for a divorce. ‘In 1905, 
however, in the decision in Mi Kin Lat v. Nga Ba So. 
(8), Mr. Shaw, afterwards Sir George Shaw, entered into 
an elaborate discussion of the question and disagreeing 
with the Lower Burma decisions, expressly held that a 
Burmese Buddhist husband or wife may sue and obtain 
a divorce on condition of surrendering all the joint pro- 
perty and paying the joint debts and the costs of litiga- 
tion, when the other party is without fault and does not 
consent. This decision points out certain weak points 
in the Lower Burma decisions, and as Sir George 
Shaw had a far greater experience of the ‘conditions. 








(4) (1913) 7 B.L.T. 16. © (5) (1897) 2 U.B.R. 28, 
(6) (1911)6 L.B.R.18. =, (7) (1902) 2. Chan Toon L.C, 177. 
(8) (1905) 2 U;B R, (1906) B,L., Divorce 3, 
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in Burma and presumably a far better knowledge of the 
Burmese language than the judges who had previously 
decided the question in Lower Burma, ae Wicd 
be attached to his opinion. 

The decision of the Special Court: in 1886 ae 
based partly onadiscussion of the various passages 
in the Manukye, other than the disputed passage in 
Book 12, Chapter 3, and after such > discussion, 
- Mac Ewen J., on page 393’ sums up the result of his 
investigation as follows :—‘‘It seems to me all these 
passages indicate that a divorce cannot be had at 
the mere will of either party. In certain cases and 
under particular circumstances the parties must wait 
for the stipulated time, in each case, before he or 
she is free to marry spake and in other ‘cases there 
must be a nuptial offence or fault before the marriage 
tie can be broken.” Secondly, he discusses the 
disputed passage in Chapter 3 to Book 12 con- 
taining the word kanmasdt and gives the explanation 
of Dr. Forchchammer, the learned Professor of Pali, 
which has been reproduced in Mr. Jardine’s Notes, 
and apparently comes to the conclusion that the 
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provisions can only apply in’ cases where there is _ 


some serious misdeed, such as matricide, patricide, 
killing, stealing, shedding the blood of.a Buddha or a 
rahan, heresy or adultery. It appears to be generally 
recognised that Sir George Shaw was correct in 
pointing out that there would be. a fault in such 
cases, and that the provision in question, which ex- 
pressly refers toa case where there is no fault on 
the part of the spouse who does not want the divorce, 
cannot be explained in the manner approved by Dr: 
Forchchammer and by Mr. Jardine and accepted as 
one of the grounds for the Lower Burma decisions, 
Sir George Shaw also appears to be correct in his 
attack on Mr. Jardine’s denial. of the right to 
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‘“ex-parte’’ divorce, where he shows that there is 
clear by a right of divorce for misconduct against the 
will of such other party. This contention however: 
that there is nothing inconsistent between such 
divorce for misconduct and the “-ex-parte” right to 
divorce without proof of misconduct on payment of 
a penalty, may be a good reply to any contention 
based on an erroneous use of the most inaccurate 
term “ex-parte” divorce, but it does not appear to 
be a good answer to the first contention of Mackwen, 
J., based on his survey of the other passages 


‘of the Manukye. Vf Mr. Jardine had described. 


alleged right of divorce as kanmasat divorce, 
instead of describing it by the incorrect and 
obviously inaccurate term ‘‘ex-parte”’ divorce, this 
criticism would have had less force, though Sir George 
Shaw’s other remark that the word kanmasat 
does not occur in the other Dhammathats would 
require special consideration. But the pre-eminent. 
position now accorded to the Manukye as an authority 
should not be overlooked and is probably a sufficient 
answer to this last point [see Ma Hnin Bwin v. U 
Shwe Gon (9)}. 
Sir George Shaw’s criticism of certain points of 
the Lower Burma decisions, though.correct in certain 
respects, does not appear, therefore, to be a complete 
answerto the other points of the earlier decisions ; 
and for other reasons also, it does not convince me 
that Sir George Shaw is correct in his decision that — 
there is a right of divorce on mere caprice and. 
against the will of the other party. If the entire 
subject of the dispute is considered broadly, certain 
points appear to stand out which should tend to 
raise doubts as to the correctness of Sir George 


(9) (1914) 8 L.B.R. I (P.C.). 
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Shaw’s decision in this latter respect. It is notice- 
able that the question first appears to have arisen in 
Lower Burma, notin consequence of any claim for 
such a divorce but, as a point raised asa defence 
against a suit for restitution of conjugal rights. It is 
likewise - noticeable that in Upper Burma also the 
point was not raised in the first instance by any 
claim for such a divorce but was part of an argument 
ona question asto whether there could be a suit 
for divorce without joining a claim for partition. It 
is further noticeable that though claims for a divorce 
at the imere caprice of one party subsequently arose 
and possibly in consequence of the obiter remarks in 
the earlier cases, the number of such claims has 
‘been extremely few. Itis likewise noticeable that 
the first discussion of the question as an obiter in 
Upper Burma for the purpose of showing that there 
‘could not bea suit for divorce without joining the 
claim for partition resulted in the inconsequent 
decision that there could nevertheless be such a 
suit without joining such claim if the party claiming 
the divorce abandoned all claim to partition etc., as 
an exception from the supposed rule; and that the 
supposed rule has since also been found to be in- 
correct on other grounds under the rules applicable 
‘to procedure in the Courts. 
This inadequacy of the Upper Burma decision 
‘suggests another question whether another avenue 
for the avoidance of the exception to the supposed 
rule raised in Upper Burma was not also open ; and 
whether this other avenue has been fully discussed 
and explored. I notice that in Richardson’s transla- 
tion of the Manukye, he generally uses the 
English word “separation” instead of the word 
“divorce” in the vast majority of cases, whilst he 


, 


sometimes uses the word ‘‘divorce.” Assuming 
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that the same word was used throughout, it becomes 
obvious that the Burmese language is subject to the 
defect that it has not con et words to denote 
the exact difference between “separation” and 
“divorce” though the mere separation or absence 
of one party admittedly does not necessarily imply 
a divorce. This raises the question whether’ it 
is possible that the kanmasat passage. now in 
question was not intended to refer at all to a com- 
pleted divorce, but merely to a separation which 
might or might not result in a divorce after the 
requisite period had passed or other. additional 
aspect had intervened, so as to justify or effect a 
complete divorce. If such. a construction were 
possible, the penalty provision, whether regarded as: 
a relinquishment of the joint property, etc., orasa 
payment of kobo, might really be only.a provision in 
the shape of a provision for the maintenance of the 
other party during the intervening period until there 
should be either a reconciliation or a completed 
divorce. It seems tome that this is a question 
which should have been thoroughly considered in 
the discussion, but as I have no claims to be an 


‘expert in either Burmese or Palil must hesitate to 


form any definite opinion on the result of such an 
investigation. I may point out, however, that it is 
noticeable thatin Chapter 3 of Bock XXII of the Manu- 
kye the question of divorce by mutual consent is also 
provided for and the Thammathat expressly states. 
that in such acase of divorce by mutual consent 
the wife shall not have the powerto prevent the 
husband taking another wife, and that the husband. 
shall not have the power to prevent the wife taking 
another husband, while there is such provision in 
the case ofthe kanmasat passage, but as the same 
remark also applies to the cases subsequently discussed, 
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I doubt whether any significance can be attached 
to the omission. 
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Kauk. 


which the idea of destiny or anticipated ill luck or is a 


misfortune is recognised as a motive acting on the 
Burmese minds in connection with their marriage 
relations, because it is also an underlying idea in 
the jobye nanbye divorce, or rather so-clled divorce, 
where the temporary separation is effected by the 
consent of both the parties, and is not in fact a 
divorce in the legal meaning of the term. If the 
kanmasat divorce. or separation could be regarded 
as a similar separation or even as a so-called divorce, 
though at the will.of only one party, there would 
be more similarity between the two classes of cases, 
and it would not in fact amount: to a legal 
divorce. 

Assuming on the other hand that the kanmasat 
passage does coniemplate a completed divorce in the 
legal meaning of the term “divorce,”’ I would hold 
that the Courts are not justified in completely 
ignoring. the word kanmasat as having no opera- 
tion at all; and thisi gnoring of the term is in effect 
a necessary part of the construction adopted by Sir 
George Shaw. Of course it may be difficult to fix 
on the exact test for establishing in what cases 
the Courts would be justified in holding that the 
evidence would establish the necessary requisite 
that “the destinies of the the parties are not cast 
together,” but that difficutly does not justify the 
Court in refusing to give some forte to the term. 

In 1922 this decision of Sir George Shaw has 
been followed for the first time in Lower Burma’ by 
the decision of a single judge of the late Chief 
Court in the case of Ma Thein Mya v. Maung Tun 
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Hla (10) in which the learned Judge dissented from 
the previous Lower Burma decisions quoted above, 
but thére appears to be.a misapprehension in this 
decision as to the meaning of certain remarks of Sir 
Daniel Twomey in Mi Ah Pu Mav. Mi Hnin Zi (11), 
in so far as such remarks aré relied on. as a 
recognition of the right of a wife to insist on a 
divorce, where there has been no fault on her hus- 
band’s part, on resigning all claim to the join, 
property. This construction of that decision over. 


looks the force of the finding that “Mi Tun Kra 
‘Pu bought her husband’s consent to the divorce,’ 


Adi 
the second line of page 84 of the report of that 
case. Consequently, the divorce in that case was 
apparently regarded by Sir Daniel Twomey as «a 
divorce by mutual consent, though by agreement the 
ordinary rule as to equal division of property was 
abandoned ; and the subsequent remark of Sir 
Daniel Twomey was not an approval of the Upper 
Burma decisions, but’an argument that the wife’s 
only course was to obtain her husband’s consent 

in that way. ; | 
It is unnecessary to refer to the other decisions 
discussing the question whether a claim for a 
partition is a necessary part of a claim for a 
divorce, as the above remarks on the earlier 
decisions will equally apply to the later decisions - 
and the point now in: question did not receive 
detailed consideration in any of the later cases. 
The question then arises whether this decision of 
1922 and the dgcision of Sir George Shaw in Upper 
Burma of 1905 are sufficiefit grounds for reversing 
the previous line of-decisions in Lower Burma, or 
whether these two decisions should be dissented 
from in order that the law in Upper and ‘Lower 
(10) (1922) 11 L.B.R. 385. (11) (1914) 7 BLT. 83. 
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Burma should be brought into line, as both parts of 
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of the question is not limited to the few cases 


KAuK, 


specified above, because there are also - numerous LeNrAtene, 


cases in which maintenance orders are obtained 
against husbands and very cften in the case of 
marriages where there is probably little or no jointly 
acquired property, and in which the monthly earnings 
of the husband would be his sole means of livelihood. 

The points in question appear to cover a number 
of these cases also. In the case now under appeaj 
and in‘the case decided in 1922, there was an 
allegation that there was no joint property; whilst 
_ in the Case now under appeal it is also alleged that 
the object of the husband. is to escape from paying 
such maintenance already ordered by a Court. . 

The series of decisions in Lower Burma have now 
been the law over thirty years, and I am of opinion 
-that the Court would not be justified in reversing 
jhese decisions unless the decisions (as distinct from 
;he reasons in the decisions) could be clearly shown 
to be wrong ; and after carefully considering the ques- 
tion, I am unable to come to the conclusion that 
such decisions are wrong. As regards the decision 
of Sir George Shaw in 1005 in Upper Burma, it 
appears to have been the only reported decision in 
‘Upper Burma in which it has been held that there 
can be a divorce at the mere caprice of one party 
against the will of the other party in the absence of 
any proof. of misconduct or default on the part 
of the other party ;and as I have stated above, ‘it 
appears tome to be wrong inso faras it is based 
more’ on criticism of the arguments advanced in 
support of the 1886 decision rather than on a 
constructive analysis of the Dhammathats, and that 
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Sir George Shaw does not appear to have answered 
the argument of MacEwan, J., based on the com- 
parison of the provision in question withthe other 
provisions of the Manukye. : ' 
May Oung,; J., in his text-book discusses various 
arguments for and against the right of divorce at the 
captice of one party and against the will of the 
other without any fault being proved against the 
other; and he appears to take the view that the 
Lower Burma decisions were decided on wrong 
grounds so far as the question of kanmasal was 
concerned, etc., but he has not stated that he is in 


‘favour of the Upper’ Burma decision as being the 


correct law on the actual.question decided. | 

May Oung, J., at page 77 of his text-book points 
out his view of the origin of the class of divorce in 
question, and it is obvious that at the time of the 
Dhammathats divorce was always arranged either by 
elders or persons who would bring pressure to bear 
on the parties and prevent divorce at the mere cap- 
rice of one party; and it would only be after every. 
effort had been made that the divorce in question 
would. be allowad. The Manukye in a later and 


‘more authoritative compilation, and it is very prob- 


able that the word kanmasat was used — to 
emphasise one or other of the points either that it 


was not to be divorce at the mere caprice of one 


party, or that it was merely a separation analogous 
to the jobye nanbye divorce, and, as time went on 
and civilization developed, the necessity for some such 
restriction must have become the greater. 

‘What is the position now ? Divorces are granted 
by Courts which bring no pressure to bear on the 
parties to settle their differences. If divorce at mere 
Caprice is to be allowed in accordance with the 
Upper Burma decision, either party in a fit of pique 
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and especially ina case where there is no joint property, 
could involve the other in the expenses of fruitless 
litigationt withou having a genuine desire for a 
divorce, and in many cases divorces would be granted 
which would never have been granted at the time 
when the ‘Dhammathats were written. Likewise, it 
wouid be open to a husband who had no joint pro- 
perty but merely his monthly earnings to avoid com- 
plying with maintenance orders by merely claiming a 
kanmasat divorce and abandoning the non-existent 
or trifling joint property of his marriage. These 
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considerations are good grounds for adopting a strict - 


“construction of such restrictions as that before us 
and they are stronger ground for. not removing the 
restrictions altogether, as has been done in Upper 
Burma. ; 
For the above reasons I would dissent from the 
decisions in Mi Kin Lat v. Nga Ba So (9) and 
likewise from the decision in Ma Thein Mya v. 
Maung Tun Hla (10), and I would hold that there 
-is no right of divorce at the mere caprice of one 
party to a Burmese Buddhist marriage against the 
will of the other party and without proof of mis- 
conduct’ or default on the part of the other 
party. . . 
In the present case I am satisfied that the plain- 
tiff-respondent has failed to prove any misconduct 
‘or default of a kind which would justify a divorce 
and that likewise he has failed to prove any facts 
-which would bring his case within the kanmasat 
‘provision on any reasonable construction of that pro- 
vision which gives full force to the word kanmasat, 
For the above reasons I would set aside the judg- 
ment and decree of the lower Appellate Court and 
‘restore the decree of the Township Court with costs 
an all Courts. 
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HEALD, J.—I set out the facts of this case in my 
order of reference, and itis not necessary for me to. 


Mausetm set them out again. 


Kauk 


The question for decision is whether under 
Burmese Buddhist Law, where both husband and 
wife have been married before, the husband is 
entitled to divorce his wife without proving at least. 
such misconduct on_ her part as would entitle him to: 
a divorce as by mutual consent. 

It is, I think, beyond question that the ancient 
jaw did in certain cases allow divorce without proof 
of. misconduct, provided that the husband claiming 


_.such divorce relinquished all claim to the property pos- 


sessed by the pair asa married couple and left the house 
taking with him only certain specified separate property 
and one suit of clothes. If the couple possessed 
no property, the husband claiming divorce had to 
pay to the wife a fine called the “ body price.’’ 

The Wagaru Dhammathat, which is said to be 
the -oldest of the law books now extant, dealing with 
this subject, says :— 

“In accordance with the five duties between 
husband and wife, they should live together. As: 
regards the scparation of people who have practised 
the five duties, without there being any fault, the 
person wishing to separate must leave the house with. 
only one suit of clothes and all the debts which. 
have been acquired. The property which has been 


“acquired the person who does not wish to separate 


must have. If there be neither debts nor acquired 
property, the fine (body price) must be paid.” 

The Manukye, which may be regarded as a typical 
dhammathat of the middle period and which has been 
described as an authority of the highest rank, says :— | 

‘Husband wishing to separate, wife does. 
not wish to separate; wife wishing to separate, 
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husband does not wish to separate; though it be — 1923 
true that between the two no fault is or appears, Ma Hmow 
their destinies not joining, as for. the partible maune Tw 
property with the wife or husband who wishes to  BAav& 
separate, let the person whos wishes to separate Hato, J- 
without fault, first setting aside what the king in his 
bounty has given, then let the clothes with the 
person who wishes to separate, be set aside, thereafter 
whatever remains, animate or inanimate, the person 
wishing to separate shall not have; let the person 

not wishing to separate have all. The law penalty 

also let .the person wishing to separate bear. If 

there be no property, animate or inanimate, if there 

has been increase of wearing apparel by reason ot 
official gifts of valuables or apparel, as for the person 
wishing to -separate, let him have just enough to wear. 
‘Whatever remains let the person not wishing to 
separate have. If there be debts, whether old 

or new, let the person wishing to separate pay them. 
Wearing apparel, apart from official gifts, whatever is 

worn, one garment, men’s clothes, paso, jacket, head- 

dress, sword, lethimtake. As for the woman, women’s 
clothes, tamein, shawl, jacket, girdle, these are women’s 
clothes, With these the roller, lathe, pulleys shuttle, | 
-reeds, healds (of the loom) let the woman take. If 

they have no good debts and there be property 
officially given, having let them take each their own, 

let the person wishing to separate pay the “ body 
price” according to class. In separation where 

there is no fault between the two, this is the law 

for decision.” ‘: ae 

I have translated this passage, so far as possible, 

‘ verbatim, because there is a literary translation of it 

in Richardson’s Manukye, besides two in Jardine’s 
‘Notes II and IV, and the official translation in the 
Kinwun Mingyi’s Digest and because, if Dr. Richardson 
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translated from the text which is published with his 
translation, his rendering of the part about official 
gifts of valuables or apparel is mistaken, since he 
translated the word “(§§” (“by reason of”) as if. 
it were ‘‘@&” (“ outside of ”’ ). 

The Kinwun Mingyi’s Attusankhepa, which is the 
most recent compilation in the form ofa Dhammathal, . 


says :— ; 


‘Husband of the official class, wife of the official - 
class, between persons neither previously married, if 
either wishes to separate, as for the persons wishing 
to separate let him take only the clothes which 
belong to him and the separate property officially 


_ given-to him, and let him also bear the law. As for 


the person rot wishing to separate let him have 
whatever is left, excepting the aforesaid property, the 
good inheritance all of it. There being no debts and 
no other property, but only separate property officially 
given, let the person: wishing to separate pay 
damages according to class based on the class of the 
person not wishing to separate. As for the separate 
property let the owner of official gift have it.” 

I have given these three extracts as showing that 
this provision of the ancient law has been reproduced | 
at all stages in the history of the Dhammathats as. 
they now exist and the extracts collected in section : 
255 of the Kinwun Mingyi’s Digest show that it was 
a common-place of most of them. But the reference 
to ““caste’’ seems to show that it is archaic. In the 
Manukye the passage occurs in a section the rules of 
which are restricted to the case where the husband 
is of the caste of prince and the wife is a princéss, 
and the same reference to ‘‘class’’ or caste occurs in 
its reproduction in Attasankhepa. This to my mind 
shows that itis taken from some pre-Buddhistic law 
book and that it. belongs toa primitive civilisation when 
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the marriage tie was much weaker than it was at the 
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time when most of the Dhammathats were compiled Ma Huon 
and enormously weaker than it is in the present state yauxe Tw 


of Burmese civilisation. There are in my opinion 
other indications of this also. In each of the Dhamma- 


thats 1 have quoted there are passages which are © 


obviously inconsistent with this right of divorce 
without fault. . 

In the Wagaru for instance there is this passage 
“A woman who possesses the five kinds of longing, 
or the six kinds of evil practices, or the four kinds 
of pride should not be put away or ill-treated with 
the elbow or the foot ; she should be gently chastised 
with the palm of the hand only.” 

Similarly in section 42 of the XIIth Book of 
Manukye various kinds of misconduct on the part of 
a wife are described and the appropriate punishment 
for example chastisement with a bullock driver’s stick 
on the loins, buttocks or feet, are laid down, but it 
is definitely said that wives who have been guilty of 
such misconduct are not to be put away but must 
se corrected at least three times before they can be 
jivorced. Similarly in section 43 of the same Book 
a list of wives who may be put away is given, but it 
is expressly stated that “put away” does not mean 
divorce but means that a second wife may be taken. 
Similarly in section 11 of Book V a list of wives 
who ought not to be put away is given. 

In Attasankhepa again the following passage occurs. 
“Though the husband ill-treat the wifeonce, a decree 
for divorce should not be given. Let the husband 
give a definite written undertaking not to do it again 
and let them live together as before. If the woman 
refuse to live with him on his giving such an 
undertaking, let there be a divorce as by mutual 
consent. If after giving such a written undertaking 
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they live together and the wife is dissatisfied and 
again wishes for divorce, let there be a'divorce as by 
mutual consent. If the husband objects to giving the . 
undertaking and wishes fora divorce, let.there bea 
divorce as for the husband’s fault. If after the 
husband has given an undertaking they live together 
and the husband does not fulfil his undertaking but 
offends again, let there be a divorce as for the 
husband’ s fault. 

It is clear that all such rile 2 as there are incon- 
sistent with a right. to divorce without fault, and 


‘belong to a later stage of civilisation when marriage 


had come to be regarded as more. permanent. 

A great controversy has centred round the words. 
kanmasat (“destiny not joining”) which occur in 
the passage cited from Manukye and in no other 
Dhammathat. 

Jardine’s notes are full of it and so are some of 
the leading cases on this subject. 

My own contribution has been a tentative conjec- - 
ture that the word “kan” may possibly be a 
corruption due to some scribe’s’ having written 
kamma (mg) “destiny” for “kama” (coe) 
which would mean “sexual desire” or “sexual 
intercourse.” I am however not satisfied that that 
conjecture is correct or that if it were correct, it 


‘ would help the discussion materiaily. 


It must be admitted that the words as they stand 
do make sense in Burmese and that an actual 
divorce because the destinies of the couple do not 
agree might be no less in accordance with Burmese 
ideas than a pretended divorce because the stars are 
adverse. 

A Burman reading the words would not; I imagine, 
read into them more than “incompatibility of destiny ” 
which after all is not a very different idea from that 
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of “incompatibility of temper” in its old sense of 
“temperament,” but whether they mean “incom- 
patibility of temper” or “incompatibility of sexual 
desires,” it seems to me probable that the words 
which as I have said appear in no other Dhammathat 
were added by the writer of Manukye because, \at 
the time when that Dhamimathat was compiled, 


divorce without reason was repugnant to the ideas. 


and customs of the. people, and he therefore felt 
constrained to give some kind of reason forit. The 
explanation of the omission of the words in 
Attasankhepa is clear, since there the Kinwun 
Mingyi was merely rendering into prose a metrical 
text in which no similar words occurred. 

There is further point which seems to to me to 
‘support my view that the passage allowing divorce 
without fault belongs to an archaic law, ramely that 
itis omitted in several of the Dhammathats which 
deal directly with the subject of divorce. It does 
not appcar in Manuyin, which is said to be based 
on Wegaru and is slightly earlier in date than 


Manukye, and the rules given in Manuyin as to the: 


wives who should not be divorced are, like those in 
Manukye, inconsistent with aright to divorce without 
fault ; it does: not appear in Vannana which is 
supposed to be a litle later in date than Manukye 
and which contains rules similar to those in Manukye 
as to wives who may or may not be divorced ; and 
although the Mohavicchedani, which is said to be the 
- latest of the Dhammathats strictly so called, gives 
the old law, saying “ifa man wishes to be divorced 
let him leave behind all animate and inanimate 
property ; if the woman wishes to be divorced let 
her head be shaved and let the husband have the right 
to sell her as a slave ;” it goes on, like Manukye and 
- other Dhammathats which mention the old law, to 
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give lists of faults for which a wife is to be 
admonished but not divorced. 

[t seems clear therefore that although a right to 
divorce was recognised in the ancient law which was 


adopted into the Buddhist law books, nevertheless 


that right was modified by commandments in those 


.very’law books forbidding divorce except for sezlous. 


fault. 

It is true: that the right was recognised in certain 
decisions of the Recorder of Rangoon prior to 1882, 
when Jardine’s Notes were published, but the 


‘publication of Richardson’s translation of Manukye 


in 1847 and of Major Sparks’ Code, which was based 
on that translation, in 1859 would explain those 
decisions, just as they explain the mistaken introduc- 
tion of the doctrine of pre-emption into Burmese 
Buddhist Law (1), and it dees not appear that in a 
single one of the cases in which thcse decisions were 
given the right which” was recognised was actually 
claimed (2). ; 

The history of the case-law since the publication 
of Jardine’s notes has been fully set out by my - 
learned brother Lentaigne, and it is saa for 


‘me to recapitulate it. 


The result is that from 1882 to 1922, that is, for 
a period of forty years, it was regarded as settled law 
in Lower Burma tha‘ no right to divorce without 
fault was recognised in modern Burmese Biiddhist law. 

In Upper Burma doubts as to the correctness of 
that interpretation of the law had been expressed in 
two cases and in 1905 the Judicial Commissioner of 
Upper Burma expressly dissented from it. 

In 1913 a single Judge of the Chief Court of 
Lower Burma mentioned the Upper Burina decision 
and said that it did not yet appear to have been 


(1)-(1918) 3 U.B.R. 154. (2) Jardine’s: Note II, pages 9—13. 
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adopted fully in Lower Burma, but he added that for 
the purposes of the particular case with which he was 
dealing it was not necessary to consider whether the 
wife would have been entitled to a divorce if her 
husband had been without fault since it had been 
her case throughout that he was guilty of cruelty 
towards her. 

{n 1914 again in a judgment which was not pub- 
lished offcially—and which dealt with a case—where- 
as the learned Judge said, it seemed probable that 
the wife bought her hushand’s consent to the divorce 
by abandoning her share of the joint property and it 
did not appear that she had any marital fault to 
allege against her husband, the samc learned Judge 
sitting as a single Judge of the Chief Court said, ‘‘In 
such a case if she desired a divorce she would have 
to resign all claim to the joint property.” This pas- 
sage has been relied on as a recognition by the 
Chief Court of Lower Burma of the right to divorce 
without fault. > 

In 192? again a single Judge of the Chief Court of 
Lower Burma in dealing with a casé in which divorce 
was claimed for misconduct, found that the misconduct 
which was actually proved was not sufficient to warrant 
a divorce for misconduct, but accepting the Upper 
Burma decision as good law. gave the wife a decree 
for divorce on payment of the costs of the suit and 
forfeiture of the joint property which it may be noted 

“appeared in that particular case to be a negligible 
quantity. The learned Judge said that the Upper 
Burma decision was cited with approval in the earlier of 
the two Lower Burma cases which I have mentioned 
and was approved by Mr. May Oung, now a Judge 
of this Court, in his “ Leading Cases on Buddhist 
Law.” In this connection reference may be made to 
the following passagé in the book mentioned : “In 
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Jardine’s day there was a difference of opinion and 
many Burmans, maintained the view now held in 
Upper Burma, but there is no evidence of the existence 
of a custom of divorcing fauitless persons against 
their will, He took great pains to collect all the 
available data and was inevitably led to the firm 
conclusion that the doctrine of ex-parte divorce 
was unsustainable from any pointof view. Experience 
gained since then points to the same result ; there 
is no such custom among Burman. Buddhists either 
in Lower or Upper Burma, and where the parties 
cannot agree to a divorce, the general view is that it 
cannot be effected unless some ‘ fault’ is shown to 
exist ” (at page 77). 

With this statement I entirelyagree. My experience 


for what it is worth, points to the same state of facts. 


I have been dealing as Judge with cases of divorce 
under Burmese Buddhist Law for nearly 25 years ; 
I have spen't-several years in the Court of the Judi- 
cial Commissioner of Upper Burma and several years 
in this Court first as the Chief. Court of Lower 
Burma and now as the High Court for the whole of 
Burma, and I have never till now dealt with a case 


in which a claim to divorce without fault was made. 


In my judgment in the case of Maung Ngav. Ma 
Pyu (3) where I set out the various kinds of 
divorce recognised in Burmese Buddhist Law the only 
example of divorce without fauit which I could give 
was the Upper Burma case of 1905. The question 
whether or not the decision in that case was good 
law did not then arise, but I have always doubted it. 

Itis now settled law in both Upper and Lower 
Burma that a‘suit for divorce can be instituted . 
without any claim in respect of the property of the 
marriage. : 


-(2) (1919-20) 3 USB.R. 251. 
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The provisions of the Burmese Buddhist Law as 
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to the payment of a fine or “ body price” on Ma Hwon 
divorce have long been obsolete, and if either party yaune rm 


can claim divorce without alleging misconduct ‘on 
the part of the other, the result would seem to be 
that in every case where divorce is claimed a decree 


must be given, that is, that the application to the 


Court is a mere formality, that if there is property 
‘of the marriage the husband can get a decree for 
divorce against the wife and leave her to sue for the 
property, that if there is no property either party can 


‘divorce the other at any time without penalty and- 


‘that a-husband can thus render nugatory an order 
for the maintenance of his wife which in fact was 
the intention and result of the Upper Burma case of 
1905, and is obviously the object of the peresent 


claim, and that either party can, in the same way,: 


‘defeat an order for restitution of conjugal rights. 
Such a result seems to me to be entirely incom- 
patible with any idea of the permanence of the 
marriage tie, or with anything which cah be called 
marriage in the sense in which that word is used 
among civilized peoples. Burma is now, and has 
‘been for many years, a civilized country and its 
ideas of marriage are, in my opinion, at least a 
thousand years, in advance of that state of society 
from which the archaic ‘rule for divorce without 
fault has survived. The Dikammathats are full of 
‘such pre-historic remains, see, for example, the 


provision mentioned above, that a wife who wishes 


.to divorce her husband for no fault must have 
‘cher head’ shaved and may be sold as a slave. No 
one nowadays thinks of applying such fossil laws to 
‘the conditions of modern Burma, and in my opinion, 
the right to divorce without fault, like a large number 
of other rights mentioned in the Dhammathats, has 
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long been obsolete. Itis not supported by custom ; 
its resurrection in the British Courts for a few years;. 
50 or 60 years ago, was the result of a mere accident ; 
if allowed it would defeat the provisions of the law 
as the maintenance of wives and would practically 


destroy marriage as a permanent institution. It is a 


mere relic of the ages of barbarism. For the past 40: 
years it has been rejected in Lower Burma without. 
objection on the part of the people, and the fact that its. 
recognition in Upper Burma nearly 20 years ago has 
not been followed by a demand for such divorce. 
shows tnatitis contrary fo the present ideas of the 
people. It is clearly desirable that the Burmese 
Buddhist Law, which is administered by this Court 
for the whole of Burma, should be the same for both 
parts of the Province, and, if we had to choose between 
recognition and non-recognition of a right which fT 
believe to be repugnant to the present civilisation 
of the country, I should have no hesitation in deciding 
that we ought to follow what for so many years been 


‘recognized as the law in Lower Burma and reject 


the Upper Burma decision. in the case of Kin Lat v. 
Ba So and also the recent lower Burma case of 
Ma Thein Mya v. Maung Tun Hla- 

But so far as the present case is concerned, the 
claim to divorce without fault cannot. be supported 
from either Manukye or Attasankhepa, since both of 
them would confine the right to couples who have 
not been previously married and the parties in this. 
case have both been previously married. 

No fault which would entitle respondent to divorce 
even as by mutual consent, has in my opinion, been 
established, and such a divorce is not claimed. 

I. would, therefore, allow the appeal, set aside the 
judgment and decree of the lower Appellate Court 
and restore the decree of the trial Court, dismissing 
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respondent’s claim. I would also order.respondent 1923 


to pay appellant’s costs in the Lower Appellate Court Ma . Huson 
and in this Court, advocate’s fee in this Court to be maune Ti 


Kaux. 
five gold mohurs. : aa 
HEALD, J.. 
APPELLATE CRIMINAL, 
Before Mr. Justice Young, Offg. Chief Justice, and Mr. Justice May Oung. 
1923 
MA SHWE YI 
v Nov, 45%, 


KING-EM PEROR.* 


Murder—Sentence—Discretion of the Sessions Court—Benefit of reasonable 
doubt—Criminal Procedure Code, section 367 (5). 

Held that the discretion. vested in the Court of Session to pass the lighter 
sentence on a conviction under section 302 of the Indian Penal Code, must 
be exercised only when the Judge can salisfy himself that his reasons for 
doing so are adequate and covered by authority, 

Held also, that an accused person is entitled to the benefit of reasonable 
doubt in the matter of sentence as in the matter of conviction. 

Feld further, that the fact that the accused is a woman is nota conclusive 
reason for refraining {rom passing sentence of death. 

Crown v. Nga Tha Sin, 1.L.B.R. 216; Hamid v. King-Emperor, 2 L.B.R, 
63 ; Shwe Cho v. King-Emperor, 3 L.B.R. UWi—referred to. 


Kyaw. Myint—for the Appellant. 


Youn, Offg. C.J., and May Oune, J.—The facts 
established in this case were that the deceased, a boy 
of 18 anda stranger, played cards for money with. 
four women, including the appellant aged 37, while some 
men lsateed on ; ihat at the end of the play the 
deceased had not only lost all his money but was 
also in debt to the extent of one rupee to.the appel- 
lant ; that the appellant pressed for immediate payment 
and declined to acquiesce in the deceased’s offer to go 


down to his boat and bring the money ; that the 
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deceased thereupon refused to pay and asked the 
appellant what she would do ; that the appellant, saying 
that she would stab him, sreduced a clasp knife, opened 
it, jamped towards the deceased and stabbed him in 
the heart ; that the deceased called out, “Ma Shwe Yi 
has stabbed me,” and the appellant replying, “I 
stabbed, what matter ?’ ” Jeft the house, taking her knife 
with her, The boy died soon after, 

The appellant admitted the gambling and the-debt 
but stated that, as the deceased stood up, some money 
fell from his person ; that the lights went out and there 
was a scramble and that the deceased was stabbed 
by some one in the dark.’ 

This, in the circumstances, was a most faapiobable 
story, and was not spoken to by any witness. 

The assessors found that the appellant was guilty 
of murder, and the learned Sessions Judge, agreeing 
with them, recorded a conviction under section 302,. 


_ Indian Penal Code. 


In passing sentence, the Judge said :—*“ A woman 
is weak and has. less control. No doubt she did the 
act in the heat of passion and without premeditation. 
She gave one stab and no more. Taking these into 
consideration and also the fact of her béing a woman, 
I feel that I can justifiably refrain from giving her © 
the extreme penalty.” He therefore sentenced the 
appellant to transportation for life. 

On her appealing, she was calied upon to show 
cause why sentence of death should not be passed 
and learned Counsel, retained for her at public ex- 
pense, has been heard. 

So fat as the conviction is concerned, there is no 
doubt whatsoever that it was right. The evidence 
was overwhelming. 

Section 367 (5), Code of Criminal ‘Procedure, 
es that if an accused is convicted of an pffence 
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punishable with death and the Court sentences him 
to any punishment other than death, the Court shall 
in its judgment state the reason why sentence of death 
was not passed. This provision of law has been the 
subject‘ of a number of decisions, but it. is clear that 
sufficient reasons must be stated. an 

In Crown v. Nga Tha Sin (1}, it was pointed out 
that in this Province, where it is within the knowledge 
of all concerned in the Criminal Administration that 


knives are freely used on the lightest occasion, it~ 


would be unsafe to lay down as a general rule that 
mere absence of premeditation or deliberate intent 
to killis a good ground for abstaining from passing a 
capital sentence in a case where a knife is used. 

The Full Bench proceeded to lay down. that 
section 357, sub-section (5), of the Code of Criminal 


Procedure contemplated the passing of the extreme. 
sentence as the ordinary rule in cases punishable: 


with death, and the passing of a sentence of trans- 
portation for life as the exception, and that so far 
as any rule on the matter could be laid down, a 
sentence of death should ordinarily be passed unless. 
there are extenuating cwcumstances ; further, that. 
-before passing the mitigated sentence, a Judge should 
find that there are really extenuating circumstances, 
not merely an absence of aggravating circumstances 
and that it isnot fora Judge to ask himself whether 
there are reasons for imposing the penalty death, 
but whether there are reasons for abstaining from 
doing so. 

Irwin, J., was of opinion that when a Sessions. 
Judge has any doubt whether a sentence of death 
should be passed or not, he should pass sentence of 
death. He said that it was often a matter of diffi- 


culty to decide whether the extenuating circumstances 


(4) (1902) 1 L.B.R. 216 (F.B.). 
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were sufficient to justify the omission to inflict the 
extreme penalty ; and where there was a doubt on 
the point, he thought it ought to be decided by the 
High Court and not by the Court of Sessions, In 
Hamid vy. King-Emperor (2) it was explained that 
there was no intention of fettering the free exercise 
of the Sessions Judge's discretion within judicial limits. 
In Shwe Cho v. king-Emperor (3), Mr. Justice Irwin’s 
dictum was dissented from by a Bench and it was 
pointed out that the idea that a Sessions Judge may 
devolve ona higher tribunal his responsibility in respect 
of sentence in a capital case was erroneous. 

A Court of Sessions undoubtedly possesses a dis- 
cretion in the matter of passing sentence under sec- 
tion 302, Indian Penal Code, but this discretion must, 


‘itis hardly necessary to say, be exercised judicially. 
-An accused person is entitled to the benefit of any 


reasonable doub: in the matter of sentence asin the 
matter of conviction. But before passing the lighter 
sentence a udge Jmust satisfy himself that his reasons 


_ for doing so are adequate and covered by authority. 


He will find, in the reported decisions, various propo- 
sitions, laid down from time to time, which have 
been adopted by the High Court and which should 
guide him in his decisions. And, while bearing in 
mind that the primiary responsibility for the sentence 
is his, he should not lose sight of the fact that, should 
‘he pass sentence of death, the matter will further be 
-considered by the High Court before the sentence is 
confirmed. No hard and fast rule can be laid down, 
‘but it should be remembered, as stated by Irwin, J., 
in Nga Tha Sin’s case, that, where a sentence of 
transportation for life has been passed, there are 
manifest objections to enhancing it even when, as ir 
that case, a sentence of death ought to have. been 
42) (1903) 2 L.BR. 63,00 + (3) (1905) 3 L.B.R. 111, 
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passed ; there is no such objection to commuting a 
sentence of death to one of transportation for life, and 
such commutation should not be considered as any 
reflection on the way in which the Sessions Judge has 
exercised the discretion given him by law. 

In the present case, had the accused been a man 
there is no doubt that the learned Sessions Judge 
would have hesitated to inflict the lesser penalty. As 
indicated above, mere absence of premeditation or 
deliberate intent to kill, has been held in this Province 
to be an inadequate reason for not passing sentence 
of death. That a single blow was delivered is not 
an extenuating circumstance, in view of the medical 
evidence that the wound was three inches deep and 
appeared to have been the result of considerable force. 
Nor did the appellant’s sex afford ground for leniency 
in view of the facts that she was armed with a 
dangerous weapon, that she did not hesitate to use it 
for a very slight cause, and that she was truculent 
and defiant after committing the crime. . 

That.the accused is a woman is not a conclusive 
reason for not passing a sentence of death, and the 
circumstances of the present case are such that the 
other matters put forward in the lower Court's judg: 
ment did not, in our view, afford sufficient grounds 
for imposing the lesser punishment. 

If the Sessions judge had passed the extreme 
sentence in the first instance, we should have con- 
firmed it and left it to the Crown to have exercised 
the prerogative of mercy on account of the appellant’s 
sex, if so advised, but, as things stand, having regard 
to the sex of ‘the appellant, the fact that she has only 
-been sentenced to the lesser penalty, and the time 
that has elapsed since the trial, we do not think it 
necessary, acting in revision, to enhance the sentence. 

The appeal is dismissed. 
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APPELLATE CRIMINAL. 
Before Mr. Justice May Oung. 


ABDUL GANI 
v. 
ABDUL KADIR.* 


Criminal Procedure Codec, Section 491—Withdrawal by the public prosecutor 
of a charge against an accused—Neccssit y to record reasons for allowing. 
or refusing withdrawal—An acquitial by the lower Court, how questioned 
in the High Court. 

Held, that prosecutors, with the exception of the Advocate-General, may 
not withdraw from a prosecution without giving reasons and without the 
consent of the Court ; and that in witholding or according consent, the 
Cout is acting in a Judicial ‘and not a ministerial) capacity and that it 
ought to give and record its reasons. : 

Held, further, that as against an icquittal, the proper method of invoking 
the aid of the High Court is bv way of an.appeal through the Locai Govern- 
ment and not by zn anplicafion for revision. 

In re Sadayan, 5 Mad. L.T. 26—referred to. 

Umesh Chander Roy v. Satish Chander Roy, 22 C.W.N, 69—followed. 


Dandra—tfor the Petitioner. 

A. C. Dhar—for ihe Respondent. a 

May OUNG, J.—The respondent, Abdu! Kadir, was 
commitied to stand his trial before the Thatén Sessions 


‘ona charge of murder. The trial was fixed for the 


icth May 1923. On that date, the following diary 
order was recorded by the learned Sessions Judge: 

“Accused in custody. Prosecution witnesses 
and assessors absent, having been warned. The 





‘Government Prosecutor asks permission to withdraw 


the charge. I allow withdrawal. Under section 494, 
Criminal Procedure Code, accused Abdul Kadir is 
acquitted. Destroy Exhibits Nos. 1 to 12.” 

Abdul Gani, a cousin of the man alleged to have. 
been murdered, now applies in revision and the 


* Criminal Revision No. 362b of 1923 from the crder of the Sessions 
Judge of Thatén in Sessions Trial No.3 of 1923. 
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-records have been called for and examined under 
the High Court’s general powers of supervision over 
Subordinate Courts. 


No reasons were given by the Court for consent- 
ing to a withdrawal of the charge. In In re Sadayan 
(1); a Bench of the Madras High Court expressed 
the view that neither the Public Prosecutor nor the 
Judge is called on to give any reasons for his action, 
and that the High Court had no means of ascertain- 
ing what the reasons were. This decision was con- 
sidered by a Bench of the Calcutta High Court in 
Umesh Chunder Roy v. Satish Chunder Roy (2), 
wherein Teunon and Shamsul Huda, JJ., said ‘“ With 
all deference to the opinion there expressed by those 
learned Judges, we are unable to assent to the view 
there taken, or to the view now urged upon us by 
‘the learned Counsel appearing in the present case, 
--The only prosecutor who may under the provisions 
- of the Code of Criminal Procedure withdraw from a 
‘prosecution without the consent of the Court and 
without giving reasons is the Advocate-General. No 
other Public Prosecutor is placed in that privileges 
position ; and if the consent of the Court is to be 
regarded as a ministerial act or merely an executive 
act we do not understand why it should have been 
necessary for the legislature to insert such a provision 
in the section of the Code with which we are now 
dealing. It is clear to owr minds in either with- 
holding consent or in according consent the Court is 
acting in a judicial capacity, and for its order as for 
every order judicially made, it ought to give and 
record its reasons. We are fortified in this view by a 
consideration of the provisions of sections 435 and 
437 of the Code of Criminal Procedure. If the 


ss 
(1) (1908) 5 Mad, L.T. 216. * (2) (1917) 22 C.W.N. 69, 
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consent has been improperly accorded, it is clear that 
the consequential discharge must also be looked 
upon as improper. For these reasons we are of 
opinion that when a Court acting under section 494 
of the Code gives its consent to a withdrawal from 
the prosecution, it should record its reasons in order 
that this Court may be in a position to say whether the 
discretion vested in the Court has been properly 
exercised.” 

I have no doubt that this is a correct exposition 
of the law ; and if gocd and sufficient reasons are 
tequired in case of a discharge, they are all the more 
necessary in case of an acguitial, in which case 
a remedy by way of revision is not ordinarily 
available. 

In the present case, the Sessions Judge has submit- 
ted to this Court in his explanation the reasons which 


led him to make the order under consideration. It 


appears that the prosecution was withdrawn at the 
Judge’s own suggestion, after he had read the 
committal record, to the Public Prosecutor, who noted 
onihe case and intimated to the Superintendent of Police 
his agreement with the view taken by the Judge. The 
approval of the District Magistrate was then sought 
and the latter, after receiving the Sessions Judge’s 
assurance that he would allow withdrawal, took the 
necessary steps to cancel processes and notices issued 
to the witnesses and assessors respectively. The 
Public Prosecutor was then instructed to withdraw 
the charge and he did so. 

This charge had however, been initiated on a 
complaint by Abdul Gani, after the Police had struck 
it off as undetected, and it was but natural that the 
complainant should feel aggrieved at the sudden and, 
to bim, inexplicable termination of the case after it 
had been duly committed. 
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If the acquittal was justified, the action of the 
Sessions Judge has undoubtedly saved expense to the 
State and unnecessary trouble to the witnesses and 
assessors. But in omitting to record his reasons for 
consenting to the withdrawal, he afforded this Court no 
scope for consideration whether or not the discretion 
vested in him had been properly exercised. 

Had the order been one of discharge, I should ‘have 
referred the matter to a Bench, in view of the fact that 
it concerned a capital charge, for consideration of the 
reasons now stated by the Sessions Judge. But I 
must hold that the proper metliod of invoking the aid 

- of this court in such a case is by way of an appeal 
through the Local Government, and hence no action 
can now be taken. 

The application is accordingly dismissed. 


FULL BENCH. 


Before Mr. Justice Yeung, Offg. Chief Justice, Mr. Justice, Heald, and 
Mr. Justice May Oung. 


KING-EMPEROR 
v. 
TUN HLAING.* 


Thaumo-impression of an accused— Powers of the Court todircct it to be iaken— 
Criminal Procedure Code (V of 1898), Section 342—-Ewvidence Act (I of 
1872), Sections 2 and 73. 

Held, that a Court has power under section 73, Indian Evidence Act, to 
disect an accused person, present in Court, to make his finger-impression 
for the purr Ose described in that section, and that section 342, Crimina 
Procedure Code, relates Only to the oral questioning of the accused, 

Per Young, Offg. C.J.—‘‘ Section 34°, Criminal Procedure Colle, does 
not prohibit a-dircction to the accused to make a finger-impzession, any more 
than it prohibits a direction to him to face a witness in ocder that he may be 


* Criminal Reference No. 73 of 1923 arising out of Criminal Revision 
No, 556B of 1923 of this Court, 
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identified. Sucha direction is specifically allowed by the Indian Evidence 
Act and in my opinion, section 342, Criminal Procedure Code, does not 
Operate to preventit.” 

Fer Heald, J.—‘ Section 73 of the Evidence Act refers to any person 
presentin Court and makes no exception in favour of accused persons. 
There is no possible connection between the provisions of that section and 
those section 342 of the Code of Criminal Procedure, since the taking of 
finger-impression is an entirely different matter from putting such questions 
to the accused person as the Court considers necessary, and questioning 
him generaily on the case, for the purpose of enabling him to explain any 
circumstances appearing in the evidence against him. Section 2 of the 
Evidence Act therefore hzs no application to the matter.’ 


Per May Oung, J.—‘‘ There does not appear to me to be anything in 
common between this power to examine the accused and the power to take his 
fingers-impression under the Evidence Act, unless, indeed, it can be held 
that by directing the accused to make his finger-impression, the Court is in 
€ffect, compeling him to provide evidence against himself, Such -a 
contention is, however, in my view, inadmissible, since what really constitute 
the evidence, viz. the ridges on his thumb, are not provided by him any 
more than the features of his countenance are provided by him.” 

Maung PoNyun v, Mutu Kur pan Chetty, (1917) 10 B.L,T. 32—overruled, 


This was a reference dealt with by a Full Bench 
of the High Court. The matter first came before 
May Oung, J., in Criminal Revision No. 556B of 1923, 
it having been submitted to the High Court by the 
Sessions Judge of Toungoo (J. M. Baguley, Esq., 
I.C.S.), for a consideration of the ruling in Maung Po 
Nyunv. Muthu Kurpan Chetty (10 i3.L.T. 32) which 
laid down that an accused person when being examined 
under section 342 of the Criminal Procedure Code 
may not have-his finger-prints taken under section 73 
of the Evidence Act. The facts of the case appear 
from the submission order of the learned Sessions 
Judge reported below :— 

‘ { forward this file to the High Court in revision for such 


remarks as the Hon'ble Judges may think fit, 

“It is quite a simple point, in my opinion, that is in question, 
but one which I have never before.seen raised. 

The facts are simple. One Ma Ni bought a fishery and as 
usual was called upon to furnish security. She came to Court 
with four sureties who produced certain tax-tickets as evidence 
of their financial standing. After inquiry they were accepted 


VoL. I | RANGOON SERIES. 


as sureties and they executed the bond required on these 
occasions by putting their thumb-marks upon it. Later on 
Ma Ni failed to pay the instalments due in accordance with the 
terms of the bond, so recovery proceedings were opened against 
the sureties. It was then discovered that two of the men who 
had posed as Lun Maung and Maung Taw, the owners of certain 
lands, were not Lun Maung or Maung Taw. After further 
investigation the two accused in the present case were sent up 
for trial as being the men who falsely personated the owners of 
the lands. 

“Tdentificalion was ina way simple. The persons who put 
themselves forward as sureties had put their thumb-marks on 
the security bond. A finger print expert was cited as a witness 
and he took the thumb-impressions of the two accused in Court 
and after examination gave it as his opinion that the accused 
Tun Hlaing had and the accused Po Kaing had not put his 
thumb-impression on the security bond. There was also some 
outside evidence, but this seems to have been the governing 
factor and Po Kaing was discharged and Po Hlaing was 
convicted and sentenced. So far all appears to be quite clear 
sailing. 

“ When writing the judgment, however, the magistrate of his 
own motion, I am told, referred to the case of Maung Po Nyun 
v. Mutu Kurpan Chetty (10 B.L.T. 32) in which it is laid down 
that an accused person when being examined under section 342, 
Criininal Procedure Code, may not have his finger prints taken 
under section 73 of the Evidence Act- The magistrate got out 
of the difficulty in the present case by saying that the impres- 
sions taken in Court were irrelevant and must be excluded from 
consideration, but as the Police had, in the course of ‘their 
investigation, taken the thumb-marks of the accused, these might 
be considered, and, as the expert said that the thumb-mark taken 
by the Police trom. Tun Hlaing was the same as one of the 
thumb-marks on the bond, the charge therefore against him wa 
proved. 

“Strictly speaking I consider that the magistrate had skirts 
round the ruling quoted ina very skilful way, but it seems to 
me that it leaves the matter in a very unsatisfactory position. 
With all due respect I wculd submit that the ruling cited 
goes a good deal further than it should or else it does not go 
nearly far enough. I would ask, if I may be alowed to do so, 
that it be reconsidered. I must admit that I was not aware of 
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the ruling before it was brought to my knowledge in the present 
case. It seems to me that to take a man’s thumb-marks is. 
nothing in the least degree resembling asking him a question. 
The ridges on the finger tips are merely an identifying mark for 
a person. One man can be identified by his height, or his build, 
another man may have some special peculiarity such as different 
coloured eyes, or’six toes on one foot, or perhaps a lock of white 
hair when all the rest of his hair is black. If an inquiry is being 
held under section 476, Criminal Procedure Code, would it bé 


-Tuled that a man put up for identification must have any 


distinguishing feature of this kind carefully hidden in order that 
the witnesses might not identify him by it? It would only be 
strictly logical if one carried the matter a point further and said 
that the accused person had got to wear a mask in vase a witness 
might recognise him. Were one man recognises another by the 
shape of his face, the squareness of his head or the set of his 
cheek-bones, the finger print expert recognises him by the ridges: 
on his finger tips and I see no provision in the law anywhere 
which prevents the expert from reducing those finger tip ridges 
to writing, as is done when the impressions are made on paper,, 
any more than there is a provision which forbids a witness to-look. 
at an accused person whom he wishes to identify. 


“The principie on which section 342 is founded does not 
apply at all. The accused person may not be examinedasa 
witriess or questioned in the slightest deg-ee so ‘as to incriminate 
himself, because the law is very tender as regards accused 
persons and is afraid that through ignorance, terror, stupidity or 


‘bullying they may make mistakes cr fail to put the explanations. 


which they may wish to cffer in the best possible light. 
Nothing of this sort applies to the taking of finger impression- 
These, we are told by experts, remain unchanged from birth to: 
death and even after death they remain until decomposition. 
setsin, No amount of fright or nervousness or stupidity car 
alter them the least jot or little so that the whole raison @’ etre 
of forbidding the cross-examination of an accused person falls 
to the ground when it is applied to the taking of his finger: 
impressions, : 


“Further though the magistrate has excluded the finger- 
prints taken in Court, he has allowed the expert to give his. 
views on the finger-prints taken by the Police, and I know of 
no provision of the law or ruling that prevents him from doing: 
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so. The result is that we have finger-prints taken in the 
presence of the Court ruled out as inadmissible, while firger 
prints taken by a police-officer (in this particular case one who 
has been turned out of the force) as perfectly admissible. 
Oral statements made by an accused person in Court when 
questioned are admissible even when they are confessions, while 
no statement made by an accused person to a police-officer is 
admissible except it comes under one of the very few 
exceptions. 

“Toast of all, if this ruling be strictly applied it must work 
a complete revolution in the trial of criminal cases, Often and 
often now in theft cases the stolen property is recovered frcm 
the pawnshop and the identity of the accused as the pawner is 
proved by his thumb-mark on the pawn ticket. When such a 
case is being tried it is the invariable rule that the exrert 
takes the thumb-impression of the accused ferson in the 
presence of the Court and then compares it with the thumb- 
mark on the pawn ticket, This is, in my opinion, necessary 
and desirable, for it obviates all possible chance of thumb-marks 
gelting mixed up in the pclice-station or in the finger-print 
bureau and it makes absolutely certain the finger-print 
expert is comparing the thumb-mark on the pawn ticket with 
the thomb-mark of the accused who is: being tried. If the 
rulirg cited is correct, this procedure, which .I take it is 
universal, will have to be altcred and what will take its place 
I fear I am not able to forecast,. 

“Y for ward the fileto the High Court with the request that 
his ruling of Maung Po Nyun v. Mutu Kurpan Chetty (10 B.L.T, 
32) may be considered and i may be informed whether it is 
approved of and if this be the case whether the meaning that 
has been read into it ky the learned Magistrate and myself is 
correct, for if it is, it seems to me that existing procedure 
with regard to the taking of finger-prints will have to be radically 
altered.” 

When first reviewing the matter, May Oung, f., 
formed the opinion that the ruling in Mfaung Po Nyuin 
v. Mutu Kurpan Chetty needed to be further 
considered and therefore submitted the case to the 
Chief Justice with the recommendation that it be 
dealt with by a Bench or Full Bench as he may 


determine. 
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YounGc, Offg. C.J.—The question in this refer- 
ence is whether the dictum of Parlett, J., who held in 
Maung Po Nyun v. Mutu Kurpan Cheity (1) that no 
accused can be compelled to make any thumb- 
impression is sound law. 

- Section 73 of the Evidence Act specifically directs 
that any person present in Court may be directed 
to make a finger-impression for the purpose set out 
im clause 2, i.e, for the purpose of comparing it 
with any finger-impression alleged to have been his. 
There is no exception made in favour of an accused 
person and prima facie the section would permit 
him to ‘be directed to make a finger-impression, 
but Parlett, J., considered that section 342, Criminal 
Procedure Code, prohibited the taking of the finger- 
impression from an. accused person and that by 
virtue of Evidence Act, .section 2, which provides 
that nothing therein contained shall. be deemed to 
affect any provision: of any Act in force and not 
thereby expressly repealed, the taking of the thumb- 
impression of an accused person was_ prohibited 
but section 342, Criminal Procedure Code, relates 
only to oral questioning of the accused and does 
not prohibit a direction to him to ‘make a finger- 
impression, any more that it prohibits a direction 
to him to face a witness in order that he may be 
identified. 

Such a direction is specifically allowed by the 
Indian Evidence Act and in my opinion section 342, 
Criminal Procedure Code, does not operate to prevent it. 

I would therefore hold that the decision in 
Maung Po Nyun v. Mutu Kurpan Chetty is wrong 
so far as this question is concerned, and that the 
accused can be directed under section 73, Evidence 
Act, to make a finger-impression. 

(1) (1917) 10 B.L.T. 32. 
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HEALD, J.—In Criminal Regular Trial No. 43 of 
1923 of the First Additional Magistrate of Toungoo 
one Tun Hlaing was convicted of forgery for the 
purpose of cheating and was sentenced to six month’s 
rigorous imprisonment. The case against him was 
that he had personated one Lun Paw at the execution 
of a fishery security bond and had forged Lun Baw’s 
signature as executant ofthebond. A finger-impression 
on the bond, which purported to have been made by Lun 
Baw, was alleged to be Tun Hlaing’s. The Magistrate 
who tried the case directed Tun Hlaing to make 
finger-impressions in Court and he did so apparently 
without objection. His finger-impressions had also 
already been taken by the Police in the course of 
their investigation. When Tun Hlaing was ques- 
tioned under the provisions of section 342 of the 
Code of Criminal Procedure, he admitted that he had 
signed Lun Baw’s name on the bond and had made 
the figer-impression which purported to be Lun 
Baw’s. No comparison of the finger-impressions was 
therefore necessary, but in his judgment the learned 
magistrate held that by reason of a judgment of 
a single Judge of the Chief Court, which it may be 
noted was not officially published, the finger-impres - 
sions taken in Court were inadmissible in evidence. 
He heid however that those taken by the Police 
were admissible. 

The learned Sessions Judge before whom that 
case went on revision pointed out the absurdity 
of result and submitted the record: to the 
Court for a reconsideration of the Chief Court’s 
ruling, 

The learned Judge of this Court before whom the 
case came on revision was of opinion that the 
ruling should be further considered and submitted the 
matter to the Chief Justice with a recommendation 
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that it be put before a Bench or Full Bench as he 
might determine. 

The ruling mentioned is the case of Mang Po Ny un 
v. Mutu Kurpan Chetty (Civil Revision No. 27 of 1916 
of the’ Chief Caurt of Lower Burma). In that 
casé a person against whom an enquiry under sec- 
tion 476 of the Code of Criminal Procedure was 
being made was directed by the magistrate to make 
finger-impressions. Hisadvocate objected to the taking 
of the impressions, but the magistrate overruled 
the objection and the impressions were taken. The 
learned Judge in the Chief Court said, ‘‘'The thumb- 
impressions purport to have been taken under sec~ 
tion 73 of the Evidence Act which empowers a 
Court to direct any person present in Court to 
make finger-impressions for the purpose of enabling 
the Court to compare them with others alleged to 
have been made by him. On this it is pointed 
out that by section 2 of the Evidence Act nothing 
in that Act shall be deemed to affect any provision - 
of any Act in force in any part of British India 
not expressly repealed, and that the law applicable 
to the present case is section 342 of the Code of 
Criminal Procedure. I accept the argument that in 
such proceedings the person against whom they are ° 
directed can only be examined in accordance with 
the provisions of section 342, Criminal Procedure ~ 
Code. He cannot properly be asked questions 
merely to elicit a statement as a foundation fcr order- 
ing his prosecution, nor can he be compelled to 
make any thumb-impression under section 73 of the 
Evidence Act. I hold therefore that the impressions 
so taken and the expert’s opinion regarding those 
impressions were illegally taken. 

It seems clear that that ruling had no application 
to the present case, since it refers only to finger- — 
impressions taken on compulsion. 
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It has however been misunderstood and it is therefore 
desirable that the law on the subject should be made clear 
Section 73 of the Evidence Act refers to “any 
person present in Court” and makes no exception 
in favour of accused persons. There is no possible 
connection between the provisions of that section and 
those of section 342 of the Code of Criminal Procedure, 
since the taking of finger-impressions is an entirely 
different matter from putting such question to an 
accused person as the Court considers necessary and 
questioning him generally on the case for the purpose of 
enabling him to explain any circumstances appearing 
in the evidence against him. Sectiou 2 of the Evi- 
dence Act, therefore, has no application in the matter. 
I would therefore answer the referenceas follows :-— 

_ “A Court or Magistrate has power under section 
37 of the Evidence Act to direct an accused person 


to make finger-impressions. and such impressions,” 
being relevant under section 45 of the said Act, are’ 


admissible in evidence, as is also the evidence of 
finger-print experts concerning them.” 


May OuNG, J.—The only question for consider- 
ation is whether or not the decision in Maung Po 
Nyun v. Mutu Kurpan Chetty (1) is good law. 

In that case, the finger-impression of a person, 
who had been cajled upon by a magistrate to show 
cause why an order under section 476, Code of 
Criminal Procedure, should not be passed against 
him, was taken by the Court without his consent. 
On revision, Parlett, J., held, applying section 342 
of the said Code, that, just as such a person cannot 


be asked questions merely to elicit a statement as a 


foundation for ordering his prosecution, similarly he 
cannot be compelled to make any finger-impressiom 


(1) (1917) B.L.T, 852, 32 
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under section 73, Indian Evidence Act; and that, 
therefore the impression taken and the expert’s 
opinion regarding it were illegally admitted. 

The second paragaph of section 73, Indian Evi- 
dence Act, may, for the purpose of this reference, be 
read as follows :— 

‘The Court may direct amy person present in Court 
to make his finger-impression for the purpose of 
enabling the Court to compare the finger-impression 
so made with any finger-impression alleged to have 
been made by such person.” . 

The point for decision is whether the words “ any 
person present in Court” include an accused person 
standing his trial. In a grammatical sense they 


_ certainly do, and it may fairly be contended that, had 


the Legislature intended to exempt accused persons 
from the operation of the section, it would have 
stated as much in unmistakeable terms. 

In Maung Po Nyun’s case, however, it was argued 
that, inasmuch as section 2 of the Evidence Act | 
lays down that nothing in that Act contained shall be 
deemed to affect any provision of any Statute, Act 
or Regulation in force in any part of British India 
and not thereby expressly. repealed, the power 
conterred by section 73 cannot be exercised, contrary 
to the provisions of section 342, Code of Criminal 
Procedure. 

‘I note that section 2 is the repealing section, 
whereby, generally, all existing rules of Evidence were 
annulled, except such as are saved by the last sentence 
(as quoted above). It would seem therefore that this 
saving clause was intended to apply only to such 
provisions as deal with rules of Evidence. 

Be that as it may, it is difficult to see how sec- 
tion 342 of the Code affects the matter under con- 
sideration. That section empowers the Court to put 
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questions to an accused person at any stage of an 
inquiry of trial, and directs that it shall question him 
generally on the case before he is called on for his 
defence. Such examination is for the purpose of 
enabling the accused to explain any circumstances 
appearing in the evidence against him, and the accused 
is not bound to answer such questions or to.ans\wer 
them truly. 

The main object of section 342 is to ensure that 
the Court, having heard one side, thatis, the prose- 
cution, shall proceed to hear the other side. For 
this purpose, the Court must interrogate the prisoner 
and call upon him to explain, if he can, the circum- 
stances appearing in evidence against him. The right 
of interrogation is restricted, and there must be 
nothing in the nature of cross-examination. The 
prisoner is thus protected against inquisitorial questions, 
and to make this protection absolute, it is laid down 
that he cannot be compelled to answer or to give true 
answers; should he refuse to answer or give false 
answers, he does not thereby render himself liable 
to punishment. 

Such being the the case, there does not appear to 
me to be anything in common between this power 
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to examine the accused and the power to take his | 


finger-impression under the Evidence Act, uniess 
indeed, it can be held that by directing the accused 
to make his finger-impression, the Court is, in effect, 
compelling him to provide evidence against himself. 
Such a contention is, however, in my view, inadmis- 
sible, since what really constitute the evidence, viz., 
the ridges on his thumb, are not provided by him 
any more than the features of his countenance are pro- 
vided by him. All that he asked to do is to display 
those ridges ; for better scrutiny the ridges are inked 
over and an impression is made on a piece of paper. 
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I would therefore hold that the decision under 
consideration is wrong, and that a Court has power 
under section 73, [Indian Evidence Act, to direct an 
accused person, present in Court, to make his finger- 
impression for the purpose described in that section. 


APPELLATE CIVIL, 
Before Mr, Justice Young, Offg. Chief Justice, and Mr, Justice May Oung. 
M.S. NAIKWARA 


v. 
MA AYE BYU aAnpD EIGuT.* 


Removalof Receivership—Powers of the Court in the same proccedings to 


order repayment of Recetcer’s commission and expenditure in connection 

therewith tothe aggrieved party —Inlerent powers of the Court—Civil 

Procedure Code (V of 1908), Section 151—Enxtent of Restitution that can 

be ordered. 

Where a Receiver was appointed of properties belonging to A and aiso of 
properties belonging to B, and B was subsequently held to have been wrongly 
joined and dismissed from the suit, eld. that the Court can act under its 
inherent powers to order in the same proceedings the repayme.t to B, of the 
Receiver’s commission and of the expenditure incur-ed in the executicn of 
the duties of the Receiver, by the person at whose instance the Receiver was 
ordered. 

Held, further, that the Receiver's possession being wrong{ulabinitio, the 
Co. rt would not in ordering restitution take into consideration the fact thatthe 
appointment of the Receivership had been to B’s advantage and that he would 
have had in any event, to incur the expenses, incurred by the Receiver. . 


Kyaw Din—for the Appellant. 

Cowasiee & Das—for the Respondents 1 and 2 and 
4 t0'9. 

Youna, Offg. C.J., and May Ounce, J.—In the case 
out of which this appeal arisés the plaintiff had ob- 
tained the appointment of Receiver over properties 
belonging to A and also properties belonging to B, 





* Civil First Appeal No. 301 of 1922, 
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B was subsequently held to have been wrongly 
joined and was dismissed from the suit and the 
Receiver returned to her properties and fhe nett 
rents collected. She applied to trial Judge that 
the plaintiff should also return to her the receiver’s 
commission and cerlain expenditure incurred for 
watching fees and hire of boats for collecting 
paddy, and the learned Judge allowed the application. 
Hence this appeal on the grounds’ that the Judge 
had no jurisdiction and should have referred the 
parties to a regular suit. 

If the removal of the Receiver had been a decree 
there can be no doubt that section 144 would 
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have applied, and that the Court of first instance. 


would have had power to order restitution on the 
application of the aggrieved party and such party 
would have been. bound to make such application 
and could not have brought a regular suit, 

But the order removing the Receiver was not a 
decree and it is therefore contended that the section 
does not apply and that B must be referred to a 
regular suit. 

The learned trial Judge made use of the inherent 
powers of the Court under section 151, treated the 
application as one analogous to an application made 
under section 144 and allowed it. 

In this we think he was justified so there can be 
no reason why such an order should not be treated 


in the same way as a decree. Restitution was as 


necessary under the order, as it would have been if 


such order had been a decree, and it would have’ 


been an abuse of the process of the Court to have 
referred the parties to a regular suit just because it 
was an order that was passed and not a decree. 

Next it was contended that the order was wrong on 


the merits, that the applicant had received advantages. 
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by having her property taken care of for her and 
that watching fees would have been necessary in any 
case and also ihe hire for boats to collect the paddy, 
but the law tal es no account of such considerations 
under section 144; the Receiver’s possession was 
wrongful ab initio and such restitution is ordered as 
will, so far as may be, place the parties in the same 
position that they would have cccuried if such decree 
had never been passed. But for the order the appli- 
cant would never have been called on to pay to the 
Receiver fees for taking care of the property and 
realising its profits, and she is entitled under the law 
to be put in the same position so far as may be as if 


the order had never been passed. The appeal is 


dismissed with costs. 





APPELLATE CIVIL. 


Before Mr. Justice Carr. 


MAUNG PE THIN 
v. 
S. BOON KYAN.* 


Rangoon Rent Act, 1920, Sections 2 (cl, 10 (1} and 10 (5)—Landlord for the 
pur poses of an ejectment suit. 

Held that the guardian of a minor owner of a house is not the ‘' Landlord” 
for the purposes of section 10 of the Rangoon Rent Act, and that the fact 
that he requires the premises for the occupation of his ward for whose 
benefit he holds them does not entitle him to the benefit of the proviso 
to section 10 (1) of the Rangoon Rent Act. 


Roberston—for the Appellant. 
Maung Maung—for the Respondent. 


Carr, J.—Thisisanunfortunatecase. The premises 
in dispute are the property of two minors, whose guardian 


* Civil Revision No. 89. of 1923 against the decree of the Small Cause 
Court of Rangoon in Civil Regular No. 8906 of 1922. 
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is the plaintiff petitioner. The defendant-respondent 
is the tenant. Plaintiff sued to eject defendant on the 
ground that he required the premises for the occu- 
pation of himself and the two minors. His suit has 
been dismissed on the ground that he is not the 
“Landlord” for the purposes of the Rangoon Rent 
Act, section 10. 

Plaintiff is clearly the “landlord ” within the terms 
of the general definition given in section 2 (c) of 
the Rent Act! 

Section 10 (1) of that Act Jays down that no 
decree for irecovery of possession of the premises 
shall be made so long as the tenant pays the rent 
allowable under the Act. But there i8 a proviso, the 
portions of which applicable to the circumstances of 
this case are—“ Provided that nothing in this section 
shall apply—where the premises are reasonably and 
bona fide required by the landlord for occupation by 
himself or by any member of his family- or for the 
occupation of any person for whose benefii the 
premises are held, or where the landlord can show 
any cause which may be deemed satisfactory by 
the Court.” 

So far it would seem that on adducing the 
necessary proof the plaintiff would be entitled to suc- 
ceed. But we come next to Clause 5 of Section 10 
which lays down that “For the purposes of this 
section, notwithstanding anything contained in clause 
(c) of section 2, the term ‘‘landlord”’ shall not include 
any person who has become landlord otherwise than 
by a bona fide trarisfer thereof for value or by the 
devolution of the premises upon him under a testa- 
mentary disposition or interestacy ora settlement made 
before the 1st day of April, 1918.” 

Under this it seems clear that the plaintiff is 
not the landlord for the purposes of section 10. The 
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1923 premises in question appear to have devolved by 


pine intestacy, but upon the minors and not upon the 
4. plaintiff. He is the landlord by virtue of his appoint- 
S-fooN ment by the Chief Court of Lower Burma as guardian 
of the minors and it would be straining the meaning 
of the terms to say that the premises had devolved on 
him by intestacy. 
It must be held’ therefore, that the plaintiff is. 
not the “landlord” for the purposes of section 10 
and it necessarily follows that the fact, that he requires. 
the premises for the occupation of the minors for 
whose benefit he holds them, does not entitle him to. 
the benefit of the proviso to section 10 (1). Hecan 
not therefore obtain a decree for ejectment on that 
ground, 
My conclusion therefore is that the decision of the 
learned Judge of the Small Catise Court is correct. 
It can hardly be’ supposed that the Legislature 
intended clause 5 of section 10 to exclude from the 
benefits of the proviso a landlord such as the plain- 
tiff. But the effect of the clause is clear and it 
must be applied. 
_ I therefore dismiss this application. In view of 
the circumstances I make no orders as to costs. _ 





Carr. 
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tional Judge .(on leave from 10th May 1923 to 
9th September 1923). 


2 


The Hon’ble Mr. Justice Epwarp Lycz DucKkwortTH, 
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CORRIGENDA ET ADDENDA. 


Page 1, Footnote, line 2.—For “ Hanthawaddy"’ read 
““ Tharrawaddy. ” 


Page 2, line 30.—For “‘,Tun Phoo ” read ‘Tun Phroo. ” . 
Line 31.—For “ Burjojee” read “ Burjorjee. ” 


Page 5, line 6.—For‘‘ twenty-fivey earsold ” read “twenty-five 
ryears old. ” 


Page 15, Headnotes, line 2.—For “ thre esittings ” read“ thrée 
:sittings. ”’ 


Page 19, Headnotes, line 1.—For“ greement” read “ agree- 
‘ment. ” : 


Page 22, Footnote, ltnes2 and 3,—For “ Divisiona ” read 
ee Cer eRe: . 
Divisional. ”’ 


Page 42, Headnotes, line 2.—For “‘a rup filial” read “‘a rupture 
-of filial.” 


Page 53, Headnote, lines 16,—For “ possessio ” read ‘‘ posses- 
:sion,”? 


Page 520, Headnoles, after line 6, add uew paragraph : 


“Held, further, where a magistrate at the end of the case for 
the prosecution and the.examination of the accused, asks the latter 
‘whether, he had been previously convicted and on the accused’s 
admitting the convictions frames a charge under section 75, 
Indian Penal Code, in addition to the main charge on which the 
-accused is being tried, he commits no illegality or irregularity. It 
is not necessary to wait till the end of the whole trial including 
tthe case for the defence to question theaccused regarding a 
previous conviction.” 
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ABATEMENT OF APPEAL—Suit agains! several defendants—Relief sought 
as against each defendant ascert ained—Death of some defendant s— 
Withdrawal of a prior suit for declaration, without leave to bring 
a fresh suit—Subsequent suit for consequential relief —Civil 
Procedure Code \V of 1908), Order 23, Rule 1 (3). Where in a 
suit for the recovery of a war bond or its value against several 
defendants, it being ascertained what was the sum received by 
each defendant out of.the proceeds of the bond, which had been 
distributed, eld, that the plaintiffs would still] have a cause of 
action for that sum against each of them and the necessity of 
obtaining a declaration of ihe plaintiffs’ title to the bond would be 
a ground for uniting all the surviving defendants in a single suit. 
Held, also, that on the death of some of the defendants, their legal 
Tepresentalives are not necessary paities to the suit, and that the 
suit does not abate as against the surviving defendants, though 
the representatives of the deceased defendants are not brought on 
the record. Where, in‘a prior suit the plaintiffs sued for a 
declaration of title to a war bond without any consequential relief, 
which suit was withdrawn without leave to bring a new suit, held, 
that Order 23, Rule 1 (3), barred a new suit brought for the 
consequential relief of recovery of the war bondorits value, Per 
PraTv, J.— “‘ he crucial matter of each suit is in reality the tille of 
the plaintiffs to the winning ticket. If they failed to prove that 
title, neither suit could succeed.” Jammna v. Sarjit, P.R. (1919), 
166 ; Ma Zan Nyein v. Maung Kyaw Zan, 1 Ran. 189; Raj 
Chander Sen v. Ganga Das Seal, 31 Cal. 487 ; Sardari Lal v. Ram 
Lal, 1 Lahore 225 - referred lo. Gopal Chandra Banerjeev.Purna 
Chandra Banerjee, 4 C W.N.110; Juggubunds Chaiterjiv. Watson, 
7 bourke’s Reports 162; Ma Ko v. Maung Ba Tun, U.B.R. I 
(1897-01) 284; Rakhkamatai v. Mahadeso Narayan, 42 Bom. 
155—distingiished. ‘ 
Maunc Mu AND OTHERS v. MAUNG KAN GYI AND OTIIERS ... 618 


ABATEMENT OF APPEAL AGAINST A NECESSARY Party—Effect of, as 
against other parties if representat.ves oj the deccased necessary 
party not added. Where an appeal abated as against a deceased 
respondeut who was a necessary party to the appeal, Held, that in 
the absence of this legal representatives on the record, the appeal 
abated as agairst allrespondents. Jamna and Others v, Savjit 
and Others, Punjab Records 54, 1919—followed ; Lakhmichand 
Rewachand v.Kuchubhai Gulabchand, 55° Bom., 393 ; Chandra- 
sanj Versabhaiand Others vy. Khimabhai Raghabhai and Others, 
22 Bom., 714 ;Jov Gobind Laha v. Monmotha Nath Banerji 
33 Cal.,580; Baifullv. Adesang Pahadsang and Others.26Bom., 
203 ; Alla Baksh and Others v. Madho Ram and Others, 23 All., 
22 ; Ranga Srimvasa Chariv.Gnana prakasa Mudaliar, 30 Mad , 
67 ; Meddi Husainyv. Sughra Begam. 25 All, 206—distingusied. 


Ma Zan NykIN aND Four v. MAunG Kyaw ZAN AND FouR 189 


AABSCONDING, TO EVADE ARREST UNDER A WaRRANT ; See PENAL CODE 
SECTIONS 172, 2258 Sh ive ay wis 218 


beh o 
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ABSENCE OF ONE OF TwO ARBITRATORS FROM A SITTING : See ARBITRA- ? 
TION mae as ae xs ss 15 
ACQUITYAL BY THE TRIAL CoURT, HOW QUESTIONED IN THE HIGH 
Court ; See CRIMINAL PROCEDURE CODF, SECTION 494 one 756 


ACQUITTAL FOR OFFENCES UNDER THE PENAL CODE, A BAR TO RE-TRIAL 
UNDER THE REGISTRATION ACT—Criminal Procedure Code (Act V 
“of 1898), section 403—Sanction unnecessary for prosecution under 
section 82 of Registration Act. Held, that the accused having been 
already tried and acquitted uncer sections of the Indian Penal Code 
of offences of forgery and abetment thereof, their re-trial for a 
separate offenceunder the Registration Act was barred by section 403 
of the Criminal Procedure Code. Held also, that no sanction was 
required for a prosecution under section 82 of the Registration Act. 
Gopi Nath v. Kuldip Singh, 1.L.\. 11 Cal. 566—followed. 


MAuNG SaING AND TWo v. KING-EMPEROR see nee 299 
AcT XLV oF 1860: See PENAL Conk. 
AcT VII oF 1870; See Court FrEEs Act. 
Act I OF 1872: See EVIDENCE AcT, 
Act IX oF 1872: See Contract Act. 
AcT ] OF 1872 ; See SpEcIFIc RELIEF Act. ; 
Act IX oF 1882 : Sce TRANSFER OF PROPERTY ACT, 
‘AcT IX oF 1884: See LEGAL “PRACTITIONERS Acr. 
AcT X oF 1898: See CRIMINAL PROCEDURE CODE. 
AcT XII oF i898 : Sce BURMA Laws Act. 
Act It oF 1899; See STAMP ACT. 
Acr IX oF .1899 : See ARBITRATION ACT. 
Act V oF 1908; See Civit PROCEDURE CODE. 
AcT IX oF 1908: See Lim1TATION Act. 
Act XXI oF 1908 : See REGISTRATION ACT. 
Act III oF 1909; See PRESIDENCY TOWNS INSOLVENCY ACT. 
AcT VII oF 1913 : Sce INDIAN COMPANIES Act. . 
Act X OF 1918: See UsuRious Loans AcT. 
Act XIII oF 1918: See MoTOR VEHICLES ACT, 
Act XI oF 1922 : See IncomE-Tax Acrt. 


AcTION in rem—Admiralty Court Act, 1840 (3 and 4 Vic., c. 63), section 
6—‘ Necessuries” supplied to a ship--Maritime lien—Admiralty 
Court Act, 1861 (24 Vic.,¢. 10), sections 5 and 35-—Jurisdiction over 
ships in port—Colonial Court of Admiralty Act, 1890, section 2, 
vead with section 8 (2) of the Interpretation Act, 1889.In a suit in 
rem brought by the respondents in the late Chief Court of Lower 
Burma in its Admiralty Jurisdiction for the recovery of advances 
and disbursements claimed to have been made for “ necessaries ” 
jn respect of a Japanese steamship belonging to the appellants. 
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Held, that a claim for necessaries can be enforced in a Colonial 

Court of Admiralty by a suit ix rem. Held, also, that necessaries 
supplied to aship are prima facie presumed to have been 
supplied on the credit of the ship, but that presumptioncan be 
rebutted by evidence of facts going to show that the person, who 
supplied or paid for the necessaries,looked for payment tothe per- 
son at whose instance he furnished the supplies or advanced the 
sums and not to the owner of the ship. Held, further, that in this 
case the advances and disbursements were madc by the respon- 
dents on the credit of the charterer and in their capacity zs 
his agents, and not on the creditof either the ship or the appellant. 
Held by Bat, J., that before there can be an action in rem, 
there must be a personal liabilitv on the part of the owner. 

Held by May Oung, J., that inder the Eng! sh Acmirally Law 
(which is the lev applicable to the present siit) a pa ty who 
supplies necessaries to a foreign ship acquires a lien on the ship for 
the amount disbursed, and the supplier or n:cessari¢s man, as 
heis usually termed,can institule anl..ction in the Admiralty Court 
and arrest the ship.to enforce his claim. [er MAY Ounxc J.— 
“ The plaintiffs’ final claim cannot be placed higher than that they 
had aclaim in personam against Kader (the charterer), a party 
other than the owners;this claim the, seck to enfroce by an 
action tz vem against the owners. In my \iew shch a remedy 

is not open to the plaintiffs.” 


THE OWNER oF STEAMSHIP “ HeIwa Maru’? v. BiIRD& Co, === 78 


ACTS DONE IN PURSUANCE OF A ConsPikacy ; See CRIMINAL PROCEDURE 


CODE, SECTION 235 ... aes eee as we =, 604 
ADMINISTRATION APPLICATIONS, FINDINGS IN, BAR TO DECLARATORY ; 
Suits ; See REs JUDICATA aan ove aoe 238 


ADMINISTRATION BOND, SuIT ON-—Limitation Act (IX of 1908), articles 
68, 80, 116, 120—The starting point of limitation, in a suit on 
- an administration bond—Breac' of one of several conditions in 
the bond. Held, that an administration bond isa bond subject to 
aconcition andthat a suit founded on an administration bond 
‘is governed by article 68 of the Limitation Act. Held, further, 
that where the bond contains several conditions, a breach of each 
one gives rise to a cause of action and should therefore be taken 
to be the starting point of limitation in the case of a suit based on 
that particular breach. Per May Ovune, J.—'t There does not 
appear to be any adequate reason why the first breach should be 
taken and the later ones ignored. The principal duty of an 
administrator is to administer the estate, to see that every person 
entitled has his or her due. In practice it can rarely, if ever, 
happen that any person is aggrieved or damnified until such time 
as the administrator has.completed his work and, in doing so, has 
failed to meethis claim. Tillthat time every claimant has a right 
to expect that the administrator will do what is just and proper 
and it is not till there has been a dereliction of the latter’s duty in 
this respect that a claimantis bound to seek a remedy.” Ahmed 
Moolla Dawood v. Fatima Bes Bee, 8L.B.R.99 ; Kanti Chandra 
Mukerji v. Al-I-Nabi, 33 All. 414; Ko Pu v. Ma Thein Yin, 12 B.L.T. 
225—-referred to. S.G. Ramanathan Chetty y. A, S. Ragammal, 
17 Mad. L.T, 61—referred to and followed, ‘ 


Maunc SAn U AND ONE v. MAUNG KyAW MYE AND UNE... 463 


ADMIRALTY Court Act, 1840 (3 AND 4 Vic.,c.65) ; See ACTION i! rent 78 
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ADMIRALTY COURT ActT, 1861 (24 Vic., Cc. 10) :See ACTION in rem ... 


ADMISSION BY THE EXECUTANT OF A DEED NEED NOT BE IN THE 
COURSE OF THE PROCEEDINGS BUT MAY BE ANTECEDENT TO THE 
INSTITUTION OF THE PROCEEDINGS : See TRANSFER OF PROPERTY 
ACT, SECTION 123... ase re vee = Se 


ADOPTION: See BURMESE BUDDHIST Law oes 
ADVANCES MADE BY A PRIOR MORTGAGEE AFTER A-SUBSEQUENT LEGAL 


MORTGAGE : See, EQUITABLE MORTGAGE BY DEPOSIT OF TITLE 
DEEDS TO SECURE FURTHER ADVANCES ... ‘ eee ose 


ADVERSE POSSEssION—Mutual mistake as to boundaries—Limitation~ 


Possession of land by an adjoining owner, as a result of a mistake 
as to the boundaries, is nevertheless adverse to the owner. 


Ma SHAN Ma-v, L. S. M. SoMASUNDRAM CHETTY rc 


ADVOCATES, FIRST GRADE, OF THE LATE COURT OF JUDICIAL COMMIS- 
SIONER—Stutus on the High Court roils—Discretion vested in the 
Court by clause 7 of the Letters Patent, to be exerciscd neither to 
injure nor to favour any class of Legal Practitioners at the expense 
of others—Qualification to te the test —Fees payable on enrolment 
— Article 30 of Schedule I of theStamp Act (II of 1899—Legal 
Practitioners’ Act (IX of 1884), Second Schedule—Meaning of the 
term*' High Court ” employed therein. Held, First Grade 
Advocates of the late Court of the Judicial Con missioner, Upper 
Burma, should be admitted tothe High Cont of Judicature at 
Rangoon according to their qualifications. Held, also,that the 
Court of the Judicial Commissioner, Upper Burma, was not a High 
Court within the meaning of article 30 of Schedule! of the Stamp 
Act and that the exemption to that article does not apply to 
Advocates of the late Court of the Judicial Commissioner, Upper 
Burma. Held, further, that the expression “High Court” inthe 
eniry in the ~chedule {I of the Legal Practitioners’ Act refers to 


Hight Court not established by Royal Charter and Only to” 


pleaders authorised yto practice in Courts subordinate to High 
Court. Per Curiam.—The accident that persons, who were really 
First Grade Pleaders should beicalled First Grade Advocates in 
Upper Burma, gives them no right to be enrolled as Advocates 
of the High Court.” 


IN THE MATTER OF CERTAIN FIRST GRADE ADVOCTES OF 
THE LATE COURT OF THE JUDICIAL COMMISSIONER, UPPER 
BuRMA oes se oe ose an 


ALTERATION OF A FINDING AND CONVICTION : See PENAL Copzr (XLV 
OF 1860), sECTION 797 ees ee es 


APPEAL AGAINST ORDER OF COURT FILING OR SETTING ASIDE AWARD } 
See AWARD MADE WITHOUT INTERVENTION OF A COURT 


APPEAL FILED IN A Court WITHOUT JURISDICTION : See LIMITATION 
ACT, SECTIONS... ees Bee ee Sea 


APPEAL FROM THE ORDER OF THE COVMISSIONER, THE MUNICIPAL 
CORPORATION OF THE CiTy oF RANGOON—Rangoon Municipal Act, 
1922, section 91 (2)— Appeal tothe Chief Judge, Small Cause Court, 
Rangoon—Notice of the intention toappeal-to te left at the office of 
the Corporation within fourteen daysof the Commissioner’s order— 
Chapter LU, section 5, and Schedule II of the Act—F ailure of the 
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Commissioner to appoint adateonwhich heistends to disposeo ifthe 
complaint, where orders reserved—Dute of service of the notice of 
the order on the complainant, the datefrom which the fourteen days 
to be calculated —Code of Civil Procedure (Act V of 1908), section 113 
—Order XLVI, Rule\. Held,that where the Commissioner of the 
Corporation of Rangoon reserves ordersin an investigation under 
section 91 (2) of the City of Rangoon Municipal Act, itis necessary: 
for him to give notice of the date on which he proposes to pass 
orders. Held further, that failing such notice, the date on which 
thé com) lainant is served with notice of the order will be the date 
irom which the fourteen days, during which notice of intentiun to 
appeal must be left at the office of the municipality, will be cal- 
culated, Held also, that areference under section 113 of the Code 
of Civil Procedure is permissible only when the Court trying the _ 
appeal entertains a reasonable doubt on the matter. 


E. E. DawoopseE & Sons v. THE MUNICIPAL CORPORATION OF 
THE CiTY OF RANGOON oes aes hes 220 


- (APPLICATION FOR TRANSFER, UNDER SECTION 11, LETTERS PATENT, To 
BE MADE TO THE ORIGINAL SIDE OF THE HIGH CourT: See 
LETTERS PATENT ... ave sis ae as 226 


APPROVER—Evidence of if uncorroborated—Indian Evidence Act (I of 
1872), section 133—confession by a person in police custody— 
Evidence Act, sections 16 and 27--“‘ Free detention.” Held, that 
there is no positive legal bar to taking an approver’s evidenceasa 
basis for a conviction, but unless some reliable corroboration on 
a material point were super-added to it, it would, in almost all 
cases, be unsafe toaccept it as conclusive. eld, that as soon as 
an accused or suspected person comes into the hands’ of a police- 
officer, he is, in the absence of clear and unmistakeable evidence to 
thecontrary, no longer at liberty, and is thereforein custody within 
the meaning of sections 26 and 27, Indian Evidence Act. Per 
May Ounge, J.—‘‘l have come across several cases in which 
police-officers have, after detaining a person accused of an offence, 
put forward the plea that the iatter was not in custody, because he 
had not yet been formally arrested. The cbject of this seems to 
be either to avoid the operation of section 26, Indian Evidence 
Act, or to shorten the period of time between the arrest and the 
confession subsequent!y made to a magistrate, or to postpone the 
necessity for applying for a remand order; in one case which 
came under my notice the object was to put in as evidence a 
statement, taken down in writing, which was inadmissible under 
section 162, Code cf Criminal Procedure. This idea of “ free 
detenion ” is in my view, altogether mistaken, sometimes even 
hypocritical. Itis an infringement of the spirit, while appearing 
toconform to the strict Jetter ofthe law. Po Chiitv. King-Emberor, 
6 L.B.R. 4—referred to. 


MAuNG LAY AND SIX OTHERS v. KING-EMPEROR eu 609 
ARBITRATION-—Two arbifrators—Failure of one arbitrator to attend one 
of three sittings—Irregularity in the arbitration proceedings— 
Parties— proceeding without objection—Waiver—Spccific Relief 
Act—Suit to set aside award. Ma Ni Tu v. Maung Naing, 
11 U.B.R., (1897-1901), 14, approved, Where the appellants went 
on with an arbitration without objection arter an irregularity had 
occurred\ it was held that they were precluded from-seeking to set 
aside the award on the ground of the irregularity. The parties, 
who are Buddhist monks, referred their dispute about the treasures, 
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enclosures and lands of the M——- Monastery toarbitration. One of 
the two arbitrators was absent at the second of the three sittings at 
which witnesses were examined. .The award was made against 
the appellants, who thereupon instituted a suit to have it set aside 


_ on the ground, izfer alia, that it was the award of only one of the 


two arbitrators and also that the award itself was vitiated because 
at one of the sittings when witnesses were examined one of the 
arbitrators was absent. The first Court held that the award was 
made and pronounced by both the arbitrators and was signed by 
one arbitrator himself and was signed on behalf of the other 
arbitrator. by his representative as he was too oldand in4Srm to do 
so himself, It also held that the objection, as to the absence of one 
of the arbitrators from one of the sittings, not having been taken 
at the time of the arbitralion could not be allowed to be taken in 
the. suit and the plaintiffs’ suit was thereupon dismissed. On 
appeal to the Divisional Court it was held that the award was the 
award of both the arbitrators and that ‘the plaintiffs having 
attended subseqvent sittings of the arbitrators after the irregu- 
larity now complained of had occurred, they must be held to kave 
waived any objection to the same. On second appeal to High 
Court, held, that. the appellants had by their conduct condoned 


. the irregularity. 


.U GUNAWA AND OTHERS v. U PYINNYADIPA sis ; ao 


ARBITRATION AcT (IX OF 1899), ORDER ON AN APPLICATION TO FILE 


AN AWARD UNDER, NOT APPEALABLE ! See AWARD MADE WITHOUT 
THE {NTERVENTION OF A COURT nes re aoe 


ARBITRATORS’ AWARD, SUIT ON, IS A SUIT OF THE NATURE OF ONE 


_FOR SPECIFIC PERFORMANCE : See PRACTICE ons woe 


xespeENT OF BUILDINGS AND LANDS TO TAXATION—Cif y 0 f Rangoon 


Municipal Act, 1922—Basis of assessnent—Standard Rent as 
defined bythe Rangoon Rent Act, 1920—Rent actually obtained by 
the tenant from his sub-tenants. Held, that in the absence of 
special circumstances, the Ccrporation of the Ci ty of Rangoon must 
take as its basis for assessment of buildings and lands totaxation, 
the Standard Rent in those cases in which the Standard Rent has 


been fixed by the Rent Controller. In other cases, it must fx the 


rateable value on a consideration of all the surrounding facts and 
circumstances including the effect that the Rangoon Rent Act has, 
or may have, on the matter. Held, further, thatin arriving at2 
decision as to the amount for which the premises to be assessed 
may reasonably be expected to let the Assessor may consider the 
rent a tenant can extract from his sub-tenants, but that this will not 
be the only matter to be considered by him in arriving at the 
decision. Scsulcoates Union v. Dock Company at Kingston-upon- 
Hull, (1895) A.C. 136—followed. Robert v. The Poplar Assess- 
ment Committee (1922), 1 K.B. 25—distinguished, 


THE MUNICIPAL CORPORATION OF THE CITY OF RANGOON v, 
THE SURATI BARA BazaaR COMPANY, LIMITED ese 


-ATTET CHILDREN, SHARE OF, IN JLETTETPWA ‘PROPERTY OF THE 


SECOND MARRIAGE : See BUDDHIsT Law ... 


ATET CHILDREN, THE POSITION OF, ON RE-MARRIAGE OF THE SURVIV- 


ING PARENT AMONG BURMESE BUDDHISTS: See RES JUDICATA ssn 


ATACHMENT, REMOVAL OF, WITHOUT INVESTIGATION: See LimITATION 


ATTESTATION, PRooF oF; See TRANSFER .OF PROPERTY ACT, 


SECTION 123 one oes aes ae Pe 
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AUTHORITY UNDER WHICH A MAGISTRATE PROFESSES TO ACT—Tiie 
record must show in clear and unmistakeable terms : ices 49 


AAUTREFOIS cONVICT—Former tri l and conviction by a village 
headsman—Criminal Procedure Code, sections 6, 403—The Burma 
Village Act. Held, that a conviction by a village headman of an 
offence under section 294 of the Indian Penal Code bars a further 
trial for the same offence. Qseen Empress v. Nga Tha Kaing, P.J. 
L.B. 378; Queen-Empress v. Nga Po Kin; 1 U BR. (1897-1901), 
388—veferred to. : ; 


NGa E v, KING-EMPEROR oe ae eos 449 


AWARD, APPLICATION TO FILE AN, NOT CONVERTED INTO A SUIT—The 
Code of Civil Procedure (V of 1908), Schedule II, paragraph 20— 
Sub-paragraph (2) does not convert an application for filing an 
award into a suit—Section 6 of the Liimitation Act (IX, of 1908) not 
applicable to such applications—Article 178 of the First Schedule of 
the Limitation Act the relevant article. - Held, that an application 
to file an award in any matter referred to arbitration without the 
intervention of a Court is not converted by the provisions of 
paragraph 20 (2) of Schedule II, the Code of Civil P1 ocedure, into 
asuit. Held also, that an applicant under paragraph 20, 
Schedule IH, the Code of Civil Proce lure, cannot clai:n the benefit 
of section 6 of the Li:ritation Act, the only relevant article in the 
Lia.itation Act being article 178 of the First Schedule. 


Ma THEIN TIN v. MaunG PA THAN AHD ONE ... coe 256 


AWARD MADE WITHOUT THE INTERVENTION OF a Court, APPEAL 
FROM ORDER FILING OX REFUSING TO FILE AN—Afparent conflict 
between the provisions of sectiin 104 (1) (f)and paragraph 21 (2), 
Second Schedule, of the Civil Procedure Code reconciled—Order XLI, 
Rules 23, 25, applicability of , to decision ofthe Trial Court not ona 
preliminary point—Practice—Revision, want of jurisdiction by the 
Lower Court a ground for, There is a right cf appeal against 
the decision of the Court on the question whether an award 
should be filed or not and also when the decree of the Cou: t does 
not correctly interpret an award. But where an award has 
been lawfully made, there is no appeal against the decisions of 
thearbitrators. Wherean original decision bythe Trial Court was 
not on apreliminary point, and. the Appellate Court remanded the 
case on new issues framed by the Appallate Court the law applicable 
is Order XLI, Rule 25, and not Order XLI, Rule 23. Itisnotthe 
practice of the High Court to interfere in revision on the mere 
ground that the decision was wrong. Where however the Lower 
Appellate Court had-no jurisdiction to enquireinto the question, that 
enquiry was a good ground for interference in revision. Khettra 
Nath Gangopadhyay v. Ushabala Dasi, 18 C.W.N. (1914), 384; 
Soudamini Ghosh v. Gopal Chandra, 19 C.W.N, (1914), 948; 
Mussamat Ram Dittiv. Amar Singh, 19 Punjab Records (1911), 420 ; 
Hari Kunwar v. Lakshmi Ram Jain, 38 All. 380—followed. 


MAunG Tun U AND ONE ¥. MAUNG Po SHOKE... oe iene 265 


AWARD MADE WITHOUT THE INTERVENTION OF a CouRT—-The Indian 
Arbitration Act (IX of 1899)—A pplication to file the award under 
the Act—A pheal against the order of the Court filing or setting 
aside the award—Order by a Judge of the late Chief Court of Lower 
Burma—Letters Patients appeal theref rom—Clause-13 of the Ran- 
&00n Letters Patent. Where an award of arbitrators, made without 
the intervention of a Court, was sought to be filed under the Indian 
Arbitration Act, 1899 (the Act being applicable to Rangoon), held, 
that the Indian Arbitration Aci being complete in itself and not 
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affected by rules as to appeal as laid down in the Code of Civil 
P.ocedure, Second Schedule, no appeal Jay from an order of the 
Comt filing or refusing to file the award. Where a case was 
a. cided by a Judge on the Original Side of the late Chief Court of, 


Lower Burma, held, that there was noright of appeal under clause... 


13 of the Letters Patent. Per curiam,—‘‘ It is really unnecessary 
to discuss whether in this case the order of Rutledge, J., on the 
Original Side of the late Chief Court of Lower Burma, amounted to 
a ‘ judgment’ as intended by clause 13 of the Letters Patent. We 
think, however, thatitis advisable to say that the order passed was 
undoubtedly ‘a judgment’. It, to a certain extent, decided the 
rights of parties, viz., that the award in question wzs bad and that 
the submission was good.” Khatoon Beev. Abdul Rahman and 
others, 4L.B.R. 249 ; Ripley v. Naha pict, 6 L.B.R. 88; Purshotum- 
das Ramgopalv. Ramgopal Hiralal, 12 Bem. L.R. 852—followed. 
Campbell & Co. v. Jeshraj Giridhari Lall, 45 Cal. 502—distin- 
guished. Justices of the Peace for Calcutta. The Oriental GasCo., 
8 Bengal Rep. 433 ; Hadjee Ismail \. Hadjee Mahomed, 13 Bengal 
Rep. 91; Sonbai v. Ahmedbhai Habibhai, 9 Bom. H.C. 398— 


' referred Lo. 


Saya Pye v. U KUNDINNYA AND OTHERS mes 


AWARD, SUIT TO SET ASIDE: See ARBITRATION one 


BENEFIT OF THE DOUBT IN SENTENCE TO BE GIVEN TO ACCUSED : See 


MURDER es Ke ao sss a 


Bit, oF Lapinc—-Value of; as primd facie evidence of condition of 


BRA 


BUDDHIST ECCLESIASTICAL AUTHORITIES, DISPUTE OVER LAND: See 


goods covered by the bill—Nature of evidence necessary to rebut 
this prima facie éase. A Clear bill of lading is prima facie 


evidence that the goods were shipped in the condition therein’ 


described ; Aeld, that in the absence of evidence to prove that the 
goods wére loaded damaged and yet in such a way that the 
damaged condition could not be discovered by any external 
examination, the ship-owners were liable. The Peter Dery Grosse, 
1, English Law Reports (Prob. Division), 414—referred to. 


BIBBY BROTHERS v. Messrs. CHARLES R. CowIE & Co. 


NCHES OF TREES OVERHANGING THE ADJOINING LAND— The remedies 
of the owner or cccupzer of the adjoining land—The tenure (whether 
leasehold or freehold) of the occupier immaterial—Revision—Mis- 
application of law. Where the branches of a iree standing on a 
piece of land, overhang the adjoining land, eid, that the owner or 
occupier of the land over which the offending branches overhang, 
is, in the absence of any express stipulation to the contrary, en- 
titled, as of right, to remove them or to have them removed. 
Semble.—The-fact that the party complaining has merely a Lease- 
hold and not a Freehold would notin any manner alter the case. 
Where the right sought for is not an easement and: where the law 
applied by the Trial Court was the law relating to easements, held, 
that there wasa misapplication of the law and that the High Court 
can therefore exercisé revisionary powers. Lakshmi Narain 
Banerjee v. Tara Prosanna Banerjee, 31 Cal. 944—rveferred to and 
followed, Peacock's Law relating to Easements in British lndia, 
Third Edition, pages 251—254—referred to. : 


MAunG Po THAUNG v. MA GYI AND ONE woe om 


JURISDICTION bee at wee 
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BuDDHIST EccLEsiasticaL Law—Legal effect of a nan, divorced from 
hts wife, becoming a monk—The passing of his proferty to his own 
family—Subsequent giving up of the monasticlife and reconciltt- 
tion with his divorccdwife. Held,that in Buddhist Law aman by 
becoming a. monk dies a civil death and that where previous to his 
entering the priesthood he had divorced his wife and divided 
property with her, his property passes to his own family, Held 
further, that by giving up the monastic life, he could not, ipso faclo,, 
recover his property nor would his re-union with hisdivorced wife 
affect the question, but that on the contrary it would be necessary 
that the property should be returned to him insome overt manner, 
either by conveyance or gift by those who would be legally in 
possession or by his resuming the same from them in some legal 
and valid fashion. Ma Nyun Sein v. Maung Chan Mya,11L.B.R. 
124; Ma Pwev. Myat Tha, 11 U.B.R (1897-1901) 54 ; Shwe Ton v. 
Tun Lin, 9 L.B.R. 220—referred to and followed. Manugye Vv; 
section 17—referred to. 


Ma SHWE THE v, MAUNG Po KHAN ... one oes 430: 


BuppuHisT Law—Apoprion—Publicit y and notoriety—Credibility ofa 
witness—The relative position of the Appellate Court tothe Trial 
Court—Deed of release in terms of an award found to be collusive. 
Burmese Buddhist Law requires no special ceremony for a valid 
adoption, but the adoption must be a matter of publicity and 
notoriety... Heid, that in the present case there was strong 
evidence of such: publicity and notoriety in that the claimant had 
lived continuously in the house of the deceased from her baby- 
hood for twelve or thirteen years, that the deceased was entered 
on the school registers as her parent and had paid the school fees, 
that the claimant had been given jewelry by the deceased to 

. wear, and that her clothes were also paid for by him. Where a 
deed of release was executed in terms of acollusive award, held, 
.that the release failed by reason of the decision that the award 
was vitiated by the collusive misconduct of the arbitrators. Held 
also, that where the Judge, who has seen a witness, and has 
heard his evidence, comes to the conclusion that the witness is 
credible, that is to’ say, a witness,.who to the best of his 
recollection intends to tell the truth, it requires circumstances of 
‘exceptional character to justify a Court of Appeal in coming to a 
different conclusion and that it is not a question of the weight of 
evidence but of the attitude and trustworthiness of the witness, 
and of the effect of his whole demeanour in the witness-box. 


Ma THAN THAN v. MAP WATHIT ow oa es 451 


BuppHIstT Law—Divorce at the willof one party-—No default or 
misconduct onthe part of the other party—Held, that under 
Burmese Buddhist Law, where. both husband and wife had. been 
married before neither party had the right to insist on a divorce 
against the will of the other party and without proof of misconduct 
or default of the other party. Semble ; the law is the same in case 
of couples who have not been previously married. Per HEALD, 
J.—‘* In my »pinion, the right to divorce without fault, like a large 
number of other rights mentioned in the Dikammathats, has Jong 
been obsolete. Itis not supported by custom ; its resurrection in 
the British Courts for a few years, fifty or sixty years ago was the 
result of a mereaccident ; if allowed it would defeat the provisions 
of the law as to the maintenance of, wives and would practically 

- destroy. marriage as‘a permanent institution. Itisa mere relic 
of the ages of barbarism, For the past fortv years it has been 
rejected in Lower Burma without objection on the part of the 


3 


x GENERAL INDEX 


PAG 


people and the fact that its recognition in Upper Burma nearly 
twenty years ago has not been followed by a demand for such 
divorce shows that it is contrary to the present ideas of the 
people.” Per LENTAIGNE, J.—‘‘If divorce at a mere caprice is 
to be allowed in accordance with the Upper Burma decision, either 
party ina fit of pique, and especially ina case where there is no 
joint property, could involve the other in the expenses of fruitless 
litigation without having a genuine desire for a divorce, and in 
many cases divorces would be granted which would never 
‘have been granted at the time when the Dhammathats were 
written, Likewiseit would be opento a husband who had no 
joint property but merely his monthly earnings to avoid complying 
with maintenance orders by merely claiming a kanmasat divorce 
and abandoning the non-existent or trifling joint property of 
his marriage. These Considerations are good grounds for adopting 
a strict construction of such restrictions as that before us and 
they are stronger grounds for not removing the restriction altoge- 
ther as has been done in Upper Burma.” Ma Hniu Bwin v. U 
Shwe Gon, 8 L.B.R:,1; MaungNgav. Ma Pyu,3 U.B.R.. 251; 
‘Maung Pe v. Lon Ma Gale, 6L.B.R., 18 ; Maung Shwe Lon v. Ma 
Newe U, 2 Chan Toon L.C., 177 ; Mi Ah Pu Mav. Mi Anin Zi U, 
7 B.L.T.83;-Po Hany. Ma Talok,7 L.B.R., 79—referred to. 
Maung Kyaw Yan v. Ma Nyo U,(1913)7 B.L.T. 16; Maung So 
Min v. Ma Ta (1892), S.J.L.B. 610; MiPa Du v. Maung Shwe 
Bauk, (1891) SJ.L.B., 607 ; Nga Nwe v. MiSu Ma, (1886) S.J.L.B., 
391—followed, MaThein Myav. Maxng Tun Hla,(1922) 11L.3.R. 
385; Mi Gyanv.S% Wa, (1897) 2 U.B.R.28 ; Mi Kin Lat v. Nga 
Ba So, (1905) 2 U.B.R., B.L. Div., 3—dissented ‘from. Attasank- 
hepa ; Kinwun Mingyi sDigest 11,255 ; ManukayeXIl, 3; Manuyin 
May Oung’s Leading Cases on Buddliust Law ; Mohavicchedani ; 
Spark's Cede of Buddhist Law ;Vannana ; Wagaru—referred to. 


Ma Hon v. MaunG Tin Kauk wet eee fae tees 722 


Buppouist LAw—Evidenceof generalreputeto establish relationsiip— 
Inheritance—Share of a grandchild inthe estate of the grandfather, 
leaving a step-grandmother with noissue, Where the respondent 
claimed to be a grand daughter of the deceased, her father having 
predeceased the grandfather, and there being no other blood 
relation surviving to give evidence torelationship, held, that evi- 
dence of general repute is of considerable importance, provided it 
iscogent. Semble, the share of grandchildren as against the step- 
grandmother, in the absence of issue of the second marriage, is half 
of the ‘* payin” or separate property and }th of the “ lettetpwa ” 
or jointly acquired property of that marriage. Sein Tunv. Mi On 
Kra Zan, 3 L.B.R., 219—distinguished ; Ma Hnix Dok v. Ma U, 
U.B.R., (1897-1901), II, 126, and Maung Kado v,Ma Kyin, U.B.R., 
(1897-1901), Il, 164, approved. One U Po Maung. a Burman 
Buddhist, died on the 9th January 1921. The plaintiff claimed to 
be the daughter of Maung Po Mya who died in 1908 and was the 
‘son of U Po Maung and his first wife, Ma Dun Hla. U Po Maung 
had married thrice, frst Ma Dun Hla, then on her death Ma Ngwe 
Gyiand finally on Ma Ngwe Gyi’s death the Ist defendant, Ma 
Hmun;he left him surviving noissue, but at her marriage with 
him Ma Hmvn hadbrought him a ‘daughter (the 2nd defendant) and 
also an adopted daughter (the 3rd. defendant). The plaintiff, as 
grand daughter of U Po Maung filed her suit against the defendants 
who were in possession of his.estate, for the recovery of ber share 
therein. The defendants pleaded that they had no knowledge of 
U Po Maung’s two previous marriages nor of his having had a son, 
Maung Po Mya ; they also pleaded that they had no knowledge of 
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the plaintiff's parentage nor of herfather’s death. The first Court 
held that the plaintiff had established her status as granddaughter 
and her claim to a share in U Po Maung’s estate and accordingly 
awarded her a decteé for .9-20ths of the ‘‘ payin’ or separate 
property possessed by U Po Maung atthe time of his marriage 
with the 1st defendant and }th of ‘ lettetpwa ” or jointly acquired 
property of that marriage, instead of one-half of the “ tayin and 
4of the “ Jettet-pwa ” properties which under the circumstances 
she would, be entitled to according tothe Dhammathats. There- 
upon the defendants preferred an appeal but the plaintiff rested 
ana with the share already awarded to her by the District 
ourt, i 


Ma HMuN AND ONE v. MA NeWE THIN ... : de 34 


BupDDHIsT Law : INHERITANCE---Kittima adoption—Manukye Dhamma. — 
that—Intention publicly signified of taking the adoptce as a sonor 
daughter who wll inherit, essential. To constitute a valid 
kittima adoption there must be an intention on the part of the adop- 
tive parents, publicly signified, of taking the adoptee as a son or 
daughter who will inherit. This: intention may have been 
expressed at the time of the taking or later, or may be inferred 
from a long course of conduct making such intention public. 


MauNnG Po Kan v, DAW AT AND OTHERS a ae 102 


BuppHist LAW—INHERITANCE—Partition on father’s re-marriage— 
Share ofthe children of the previous marriage inthe father’s and the 
stepmother’s lettetpwa property. Where, on the re-marriage of 
the surviving parent, partiiion of joint property of the parents was 
affected between the surviving parent and thechildren, held,thatthe 
children of the first marriage caunct claim any further share in the 
lettetpwa property cf the surviving parent and his second spouse. 
Maung Shwe Bon v. Maung Pu, 9 B.L.T, 27; Maung Hmu v. Po 
Thin, 1 L.B.R, 50—referred to. Kinwun Mingyi's Digest, Volume 
I, Articles 211 and 214; Manu Wunnana, section 26—referred to, 


MA TOKE AND FOUR OTHERS,v. Ma U LE SA, oq sess 487 


Buppuist LAW-—INHERITANCE—Right of the child by a ditorced wife 
to inherit in the father’s estate, in the absence of a rupture of filial 
relationship Living afa:t from the father at has request not 
sufficient to disinherit --Practice—Every fleading to be signed by 
the party pleading and his pleader (if any)—Failure to sign plea- 
dings a techninal irregularity—Section 99 of tie Code of Cwil 
Proecdure. Where a daughter by a divorced wife lived for some 
time with her father after the divorce and then at his request went 
and lived with his sister for some time, then, with her mother 
paying visits to her father, eld, that in the absence of acts of filial 
neglect, the daughter was entitled to inherit. Held, further, that 
failure by the party pleading and his pleader (if any) to sign on the 
pleading as required by Order VI, rule 14, Code of Civil-Procedure 
is a technical irregularity to which the provisions of section 99 of 
the Code of Civil Procedure applies. Ma Taikand Anotherv, Ma 


Nyin, 11 U.B.R. (1897-1901), p. 193, distinguished. 
Ma Nowe KIN v. Ma HME AND THREE OTHERS axe 42 


BuppHIst LAW INHERITANCE—Shares of grandchildren, where 
all the farents predeceased the grandparents—Success on 
whether in their own right or by representation—Division whether 
per capita or perstirpes. Where all the parents predeceased the 
grandparents, /eld, that the grandchildren succeeded in their own. 
right and not by representation to their parents and that the division 
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inter se, should be per capita and not fer stirpes. Ma Thaw v. 
Maung Sein, 5 L.B.R. 89; Maung Kyaw v. Ma. Tu, U.B.R, 
(1892-96), II, 189 ; Mi Kin v, Mi San Me, 8 B.L.T. 51; Po Sein v. 
Po Min, 3 L.B.R, 45; Kan Gyi v. Ma Ngwe Nu, 5 L.B.R. 70; Ye 
Nan Ov. Aung Myat San, 8 L.B.R. 466; Ma Hmaw v. Ma On 
Bwin,1 L.B.R. 104; Maung Chit Saya v. Ma Mein Kale, U.B.R. 
(1892-96), II, 93 ; KanGyi v. Ma “Pyu, 6 L.B.R, 1643 Tun Aung v. 
You Pyu, U:B.R. (1897-01), 11,74 ; Ma On Bwin v. Ma Tu, 8 B.L.T. 
141; Ma Nyo v. Ma Su, 13 B.L.R. 374 ; Mu Kyi Kyiv. Ma Thein,3 
L.B.R. 8; Ma Gun Bon v. Maung Po Kywwe, U.B.R. (1897-01), II, 
66; Ma E Mya vy. Ma Kun, U.B.R. (1892-96), II, 102 : Maung Pov. 
Ma Shwe Mi, Chan Toon’s L.C. 418; Maung Ye v. Ma Me, P.J. 
418—referred to. May Oung’s Leading Cases on Buddhist Law ; 
Sparks Code of Buddhist Law ; Jardine's Notes on Buddhist Law ; 
Chan Toon’s Principles of Buddhist Law ; Tha Gywe’s Treatise on 
Buddhist Law,.Vol. I1; Kinwun Mingyi’s Digest, Vol. 1, and 
Manukye, Book X—referred to. — 

Maune Po THu Daw v. Maune Po Tran tee aye 


BukMESE BuDDHIsT Law : ORASA DAUGHTER —Her right to one Quarter 


share—Separate living and non-assumption of the duties oj her 


_ deceased mother not sufficient to disqualify. Held, that the eldest 


daughter,:on the death of the mother, was not disentitied to her 
share as orasa by reason only of the fact that she lived separately 
from her father and that she never assumed the duties of her 
deceased mother in the family. Maung Sin v. Mrs. Kirkwood, 11 
L.B.R. 241 ; Kinwun Mingyt’s Digest, Vol, I—referr'ed to. 


Ma Ha U vw. MAuNG SHWE YIN AND ONE ive "ees 


Buppuist Law—"' Superior” and “ inferior” wife—Right of an 


“inferior” wifetoinherit her deceased husland’s properly— 
Mohavicchedani Dhammathat on‘ superior”? and “* inferior” 
wife. Itis necessary for thé purposes of the law of inheritance 
to examine closely the relations that.snbsisted between a second 


or, as she is commonly termed, ‘"lesser ” wife and her deceased’ 


spouse, in order to determine her true status. Among Burman 
Buddhists when a man én‘ers intoand maintains conjugal rela- 
tion with a woman whose position falls short of that his frst or 
chief. wife, her connection with him must be shown to be such: 
that she may be said to have been endowed with proprietary: as 
well.as personal rights, beforé she can succeed tohis estate. 
This is more so where shé had prior knowledge of the first wife’s- 
existence and lived apart from her and unknown-to her. ‘Where 
T, a Burman Buddhist; has a wife in’ one place. and keeps a 
woman, Y,at another place, who receives his visits unknown ‘fo- 
the chief'wifé but with prior knowledge of the existence of the 
chief wife, Y taking no partin the business of T and not being 
publicly recognizéd as of an equal status with the chief wife, held, 
that Y was at best an‘‘‘ inferior ” -wife living Separately from T 
and only receiving his visits and was thus not.entitled to inherit 


any portion of T’s estate. 1 U.B.R, (1910-13:, 111 (P.C.) ; Ibid.,. - 


42—referred to. 


Mauve Tua Dun AND TEN v. Ma ,TREIN’ Yin ep 


BURMESE BUDDHIST MArRIMONIAL LAaw-—-Shan Buddhists resident in. 


Burma—The personal law applicable is the ordimary Buddhist 


Law—Nature of ‘cohabit ation sufficient to raise presumption,. of - 


marriage. Held, thatthe personal law applicable to the Shan 
Buddhists, residentin Burma is the ordinary Buddhist Law. Held. 
also, that where proof of marriage depends wholly on habit and 
repute, it snust be shown that the alleged husband treated the 


PAGE: 


316 


370 


GENERAL INDEX 


alleged wife in a way which clearly and unmistakably revealed 
his intention toconfer on her the status of a wife and that the 
alleged wife acted all along in such a manner that it would be 
patent that she asserted that status. Mi Mev. MiShwe Ma, U.B.R. 
(1910-13), 111 (P.C.) ; Ma Wun Div. Ma Kin, 4.L.B.R. 175 (P.C.}— 
referred to, j 


Ma SHWE YIN v, MauNG BA TIN Scre ies a) 
BurMA AcT II oF 1898: See FuRRIES ACT, 
BuRMA AcT II oF 1916; See FERRIES ACT. 


Burma ACT VII oF 1920: See RANGOON SMALL CAUSE CouRT AcT. 


Burma ANTI-BoycotT Act (BURMA AcT V OF 1922), sECTION 7 (a)— 
The essentials of a religious ex-communication—Burden of 
establishing bona fides. Held, that to come under the provisions 
of section 7 (a) of the Anti-Boycott Act, the ex-communication must 
be proclaimed in a sima or thein (a consecrated building) by a 
properly convened chapter of senior monks and the procedure laid 
down in the Vinaya must be strictly followed, Held also, that it 
being necessary to prove that the ex-communication was for bond 
fide religious purposes, where a motive other than religious was 
also present, the burden of establishing good faith lies heavily on 


the proposer. 
U TILOKA AND ONE v. KING-EMPEROR eee tee 


BurMA Laws ACT, SECTION 13 (1) : See Girt BY A BURMESE BUDDHIST 
. MoTHER wes eee ove ove ees 


RuRMA MoToR VEHICLEs RULES, 1915, RULES 26 (3), 51 : See INDIAN 
MOTOR VEHICLEs ACT, SECTION 16 ee oe oe 


‘ CAUSE OF ACTION ?’-—Civil Procedure Code, section 20 (c) : See JuRIS- 
DICTION See ses see oie or 


CAUSE OF ACTION. WHEN A SERIES OF INDEPENDENT TRANSACTIONS 
CONSTITUTE A SINGLE CAUSR OF ACTION ; See CivVIL PROCEDURE 
CopE, ORDER 2, RULE 2 ox oye oe aie 


CERTIFICATE CETIFYING THE STANDARD RENT: See RANGOON RENT 


Act, 1920 ae ves wes ees +08 


CHAMPERTOUS AGREEMENT—When such agreement avotded—Public 
policy—Costsofan unsuccessful party, when payable bythe success- 
jfulopponent, While fair agreements for the supply of funds to carry 
on litigation in consideration of having a share of the property, if 
recovered, should not be regarded as per se opposed to public 
policy, such agreements should, nevertheless, be carefully watched, 
and, if extortionate and unconscionable, or made not with the 
tonda fide object of assisting, for a reasonable recompense, aclaim 
believed to be just, but for the purpose of gambling in litigation, or 
of injuring or oppressing others by encouraging unrighteous suits, 
shouid be held contrary to public policy’and not be enforced. 
Where the plainiiff claimedan interest in an immoveable property 
and also claimed that a mortgage of the property alleged to have 
been executed in favour of one of the defendants was void and the 
Court decided that the plaintiff himself had no claim to the 
property whether the same was subject to the mortgage or not, 
held,that the defendant in question must, in either case, be allowed 
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his costs as against the plai:.tiff, Raw Coomar Coondoo v. Chunder 

Canto Mookerjee, L.R.41.A. 23 ; Chunni Kuar v. Rup Singh, 11 
All, 57; Loke Inder Singh v. Rup Singh, 11 All. 118 ; Husain 
Baksh v. Rahmat Husain, 11 All. 128 ; Raja Mohkam Singh v. 
Raja Rup Singh, 15 All. 352 ; Raghunath v. Nil Kanth, 20 Cal. 
843—referred to. Achal Ram vy. Kazim Husain Kkan, 27 
All. 271; Bhagwat Dayal Singh v. Debi Dayal Sahu, 35 Cal. 
420—distinguished. 


U Pre Gyiv. MAuNG THEIN SHIN AND ONE ie Ses 


CHARGE ON IMMOVEABLE PROPERTY—Paynients amade, to save the 
property, by a person having a limited interestin the propert y— 
Limitation Act (IX of 1908), First Schedule, article 130, Where 
L, who bought an oil-well, subject toa mortgage in favour of 
B and a right of pre-eniption in favour of N, made payments tothe 
mortgagee Bin part satisfaction of thé imortgaged-decree on the 
oil-well, such payments.being necessary to save. the oil-well, 


held, that L hada charge for the amounts paid, as against N who. 


exercised his right of pre-emption as well as against persons 
claiming through N. Held, further that the Article of the Limitation 
Act, applicable toa suit forthe repayment of the amounts constitu- 
ting a charge on the oil-weil, was Article 132 of the Fist Schedule 
of the Act. Gurdeo Singh v..Chandrikah Singh, (1909), 36 Cal., 
193 ; Chama Swami v. Padala Ananda (1908), 31 Mad,, 439— 
referred to. 


MA Lon AnD ONE v. Ma NYo AND THREE ae eas 


CHARGE OR LIEN ON LAND—Position of a person advancing money ona 
promise to mortgage land and obtaining possession of the land as 
part of his security. Where a person advanced moriey on the 
strength of a promise to mortgage land and had actually obtained 

’ possession of the landas a part of his security, held, that he hada 
charge or lien on the land for the debt secured, as against the 
promisor and persons claiming under him with notice of payment. 


AUNG DUN AND ONE v. MAUNG Ten Ya ces ree 
CHEATING : See PENAL CopE, SECTION 420 ... 


CHILD OF A DIVORCED WIFE : Sec BuDpHIst Law , eas wes 


CHINESE BUDDHIsT Customary Law—Riglit of Chinese Buddhist widow 
an her liusband’s estate—The respect e@ right of her second 
husband and her children of the former marriage in her estate—- 
Chinese widow's remar riage legal— Cohabitation inthe absence of 
any legal in pediment raises a presumption of marriage—Marr iage 
does not change nationalityof wife. Held, where both the parties 
tq a marriage are Chinese, the law of inheritance applicable is the 
Chinese Customary Law and therule is that when aman dies, leav- 
ing a widow and children, the widow has aright to administer 
his estate and to be maintained out of it and she has also a claim on 
his estate for provision for her children ; his property, however, 
vests notin her butin his children. Held, also, that remarriage of 
a Chinese widow after the period of mourning being perinissible, 


cc-habitationraises a presumption of marriage. Held, also,thatthe 


Jaw to be applied to the estate of a Chinese Buddhist woman is the 
customary law and that, her husband is entitled to all the property 
which belonged to her at the time of the marriage as well as to all 
that was acquired after the marriage. Ma Siv. Hok Hu,13B.L.T., 

9, and Ma Thein Shin v. Ah Shein, SLBR, 222—-dissented from, 
Hong Ku v. Ma Thein, S.J.,135,and Pai Beng Teng v. Ko Maung, 
2 L.B.R., 261—disting uished, Fone Lanv. Ma Gyi, 2 L.B.R., 95 ; 
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Sein Kyiv. Ma E,8 L.B.R., 399 ; Ma Pwav. Yu Lwai, 8 L.B.R., 
404; Kyin Wet v. Ma Gyok; 9 L.B.R. 179—referred to. Parker, 
Comparative Chinese Family Law (1879); Alabaster, Notes on 
Commentaries on Chinese Criminal Law (1899) ; Jernigan, China 
in Law and Commerce pepe G Broadbents’ Mollendorpt (1919 — 

referred to. 


MauNG Po MAUNG AND ONE V. Ma PYIT Ya sis. oe 


City OF RANGOon MunIcIPAL Act, 1922 : See ASSESSMENT OF BUILD- 
INGs AND LANDS TO TAXATION au sae <8 


eit PROCEDURE CODE (V oF 1908). SECTION pein VI, rule 14: 
See PLEADING aise se uss . ey 


Civin PROCEDURE CopDE, SECTION 20 (c) : See JURISDICTION 2 as 


Crvit PRocEDuRE Cop#, SECTION 104 (1) : See AWARD MADE WITH- 
OUT THE INTERVENTION OF A COURT. APPEAL FROM ORDER 
FILING OR REFUSING TO FILE AN 2 a ows oa 


Civi PROCEDURE CODE, SECTION 113: See APPEAL FROM THE 
ORDER OF THE COMMISSIONER, THE MUNICIPAL CORPORATION oF 
THE CITY OF RANGOON aie eee wie es 


Civit PROCEDURE CoDE, OrDER XX, Ruur 4(1) : See JUDGMENT IN A 
Crvit SUIT, WHAT IT SHOULD SHOW rs ase a) 


CIVIL PROCEDURE CoDE, ORDER XXI, Russ 59 To 62-—Necessit y of 


determining if the possession of the judgment-debtor is on his own 
account or on account of others—Effect of the provision “‘th- order 
shall be conclusive’ in Rule 63 considered—Neglect of clear provi- 
Sions 0. f law asto points for decision, a materialirregularity calling 
for revision. Ina proceeding for removal of attachment of property 
which was in the possession of the judgment-debtor, it was alleged 
by the applicant that at the time of the attachment, the judgment- 
debtor had no iuiterest in the property Held, that under Order 
XXI, Rules 59 and 6f, of the Code of Civil Procedure, the judge 
should have gone into the question as to whether the possession of 
the judgment-debtor was on his own account or on account of the 
applicant. It isnot sufficient to enquire into the question of actual 
possession only. Held also, that the provision ‘'the order shall be 
conclusive” in Rule 63 did not preclude revisionary jurisdiction 
but only rendered such orders unappealable. Held further, that the 
failure of the Lower Court to go into the question as to whether 
the possession of the judgn nent-debtor was on his own account or 
otherwise, as required by Order XXi, Rules 59—63, is a material 
irregularity in the exercise of its jurisdiction. Mahomed Ibrahim 
Mullav.S. R., Jandass, 11 L.B.R. 387 ; Nea Tok v. Subramanian, 
1 U.B.R. (1910-13), 75; Sun Tun Pru v. Mi Ani Me and four ot hers, 
1L.BR. 180—referred to. 


PHOMON SINGH ¥. A.J. WELLS omar oe des; 


CIVIL PROCEDURE CODE, ORDER XLI, RULES 23, 25 : See AWARD MADE 
WITHOUT THE INTERVENTION OF A COURT, APPEAL. FROM ORDER 
FILING OR REFUSING TO FILE AN Ss ee aes 


CiviL PROCEDURE CODE, ORDER XLVI, RULE1: See APPEAL FROM 
THE ORDER OF THE COMMISSIONER, THE MUNICIPAL CORPORATION 
OF THR CITY oF RanGoon. sate ate ae ane 
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‘CIVIL PROCEDURE CODE, SECTION 11 : See Res JupIcaTa ar 


CiviL PROCEDURE CoDE (V_ oF 1908), ORDER XXI, RULES 43 anp 78— 
A money decree not a moveable property—Rule 53 read with rule 
15 applicable to money decrees—An illegal act of the Court not 
cured by the laches ofa party. A woney decree is not ‘* moveable 
‘property ” within the meaning of Order XXI, rule 78, and that, 


when a money decree is attached, the procedure to befellowedin . 


execution is that laid down in rule 53. Held, that a party is 
entitled to presume that the Court will proceed according to law 
and that no default on his part could make legal an illegal act of 
the Court. Held also, that a money decree cannot be sold in 
execution. Per HEALD, J.—" Even were it otherwise, it is obvious 
that a decree in favour of two persons, one of whom was not a 
judgment-debtor under the decree in execution of which the decree 
proposed to be sold was attached, could not possibly be sold in 
entire disregard of. the interests of the joint decree-holder. 
Jotindra Nath Chowdhry and another v. Dwarka Nath Dey, 20 Cal. 
111 ; Gopal Narashet v. Joharimal Valad Jitaji; Dada Balshet v. 
Jaharimal Valad Jatiji, 16 Bom, 522; Tiruvengada Chari v. 
Vythilinga Pillai, 6 Mad. 418 ; Sultan Kuar v. Gulzari Lal, 2 All. 
290—referred to and followed. 


MaunG Lun BYE v. MaunG Po Nyun ies ae 
CIVIL PROCEDURE CODE, ORDER XXI, RULE 68: See LimiITATION ... 
CIVIL PROCEDURE CODE, SECTION 47 : See PRACTICE... one 


CIVIL PROCEDURE CODE, SECTION 98: See LimiTaTION ACT, 
SECTION 5 ae aes Aer es ae 


CIviL PROCEDURE CODE, ORDER 12, RULE 6 :Sce Usurious Loans 
ACT oe ine a «ee ane abe 


CyviL PROCEDURE CoDE, ORDER 21, RULES 90:62 See PRACTICE 


‘CivIL PROCEDURE CODE, ORDER 23, RULE 14: See ABATEMENT OF 
APPEAL waa ane aa Or ast 


‘CiviL PROCEDURE CODE, ORDER II; RULE 2: See SIMULTANEOUSLY 
FILED SUITS ae eee aes aes ane 


CIVIL PROCEDURE CopE ORDER XVII, RULE 3 : See PRACTICE aS 
CIVIL PROCEDURE CODE, ORDER XLI, RULES 27, 33 ; Sec PRACTICE 


CIVIL PROCEDURE CODE, ORDER 2, RULE 2—Whether and when 
a series of independent transactions can be regarded as 
constituting a single causeof action—Separation in different suits 
of successive claims arising out of the same obligation. -Held, 
that, for the purpose of Order 2, Rule 2, of the Civil Procedure 

: Code a series of transactions, such as those arising under indepen- 
dent orders for goods, which are prima facie independent may 
constitute a single cause of action, if there is a contract, or a 
Course of dealing from which an implied contract may be inferred, 
to the effect that the entire series, or the entire series for each 
montho other period, should be treated.as a single cause of action. 
Held, that whether there was such a contract or course of 
dealing was a question of fact and the onus of proof lay On the 
party pleading Order 2, Rule 2 of the Civil Procedure Code, in bar 


of the suit. Obiter.: In ‘the case’ of a series of transactions.’ 


which arise under a single contract, itis open to the parties to 
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make an express stipulation that each transaction should be 
deemed to be a separate contract and the plaintiff will in that 
case be permitted to split the claims avising out of the single 
contract, Voleart v. Sabju Saheb, (1896, 19 Mad., 304; Mondal 
& Co. v. Fazul Ellahie, (1914), 41 Cal, 823 ; ; The Gubiter General 
Insurance Company v. Aziz, (1923), i Ran., 226—referred to. 
Shanmugan Pillai v. Syed Gulam Ghose, (1903), 27 Mad., 116, 
Chokalinga Pillai v. Kamara Viruthatam, (1869), + Mad., H. C. R., 

334 ; Kedar Nath Mitter v, Dhinobandu Skaha, (1915), 31 1. C., 26— 
distinguished. 


K. BE. A. K. ‘Apte Sauipe & Co, wv. M. K. Pakir 
MAHOMED ROWTHER eee ve ei 


CLOG ON THE EQUITY OF REDEMPTION ; See MORTGAGE DEED CONTAIN- 
ING A FORFEITURE CLAUSE... - ee ats ee 


COHABITATION, PRESUMPTION OF MARRIAGE RAISED BY : See CHINESE 
‘BuppHists Law ee aa oe we 


COHABITATION SUFFICIENT TO RAISE PRESUMPTION OF MARRIAGE : See 
BurMEsE BuDDHIST MATRIMONIAL Law ... See avs 


Co-HEIRS, SUIT AGAINST, FOR SHARE {N THE CORPUS OF THE INHERIT- 
ANCE ; See ORAL PARTITION OF IMMOVEABLE PROPERTY oe 


‘CO-HEIRS, SUIT AGAINST, FOR SUBSEQUENT PROFITS OF THE ESTATE : See 
ORAL PARTITION OF IMMOVEABLE PROPERTY se sas 


COLONIAI. COURTS OF ADMIRALTY ACT, 1890: See ACTION in rem 


COMMITMENT, POWERS OF THE HIGH COURT TO QUASH : _ See CRIMINAL 
PROCEDURE Cope, sEcTION 213 (1), 215, 439 sas ose 


COMPANY LAW—Winding up under ordexs.of tie Court—Examination 
under section 195, the Indian Companies Act (VII of 1913);—Locus 
standi of the petitioning-credit or at the examinaticn— Discretion of 
the Court, when exercised, to permit a petitioningecreditor to be 
present. An examination under section 195 of the Indian Com- 
panies Act is a private one ; and no petitioning-creditor can, as Of 
right, claim to be present. Held, that even if the Court possessed 

. a discretion to permit a petitioning- creditor to be present at such 
private examination, it would be only on very rare occasions, if ai 
all, that the discretion should: be exercised. Per BEASLEY, i= 
“The examination by the Official Liquidator under section 195 is a 
private one, as has often been emphasised with regard to the 
corresponding sections or section in the English Acts, and it would 
be an invasion of his privacy if petitioning-creditors and others 
were allowed to-attend, particularly so when the _pétitioning- 
creditor who seeks to attend, is engaged in litigation with the 
Company in liquidation. I ‘think it would be an exceedingly 
dangerous precedent to create and I am not disposed to create a 
precedent on the facts in the case.” 


RE MooLtta DAwoop Corron MANUFACTURING COMPANY, 
LIMITED ... woes eee dee, eee 


COMPLAINANT, FAILURE TO EXAMINE: See PROSECUTION BY THE 
TOWN CoMMITTEE aa awe eee oes 


CONFESSION BY A PERSON UNDER’ ‘' FREE DETENTION ”: See 
APPROVER aes aes ees iss Bor: 
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CONSENT BY SOME OF. THE HEIRS TO A. LEGACY TO ANOTHER HEIR, 
EFrectT or : See MAHOMEDAN LAw Se see wee 


Contract Act: See DisPosaL OF PROPERTY BY CRIMINAL COURT ... 


Contract Act (AcT IX oF 1872, SECTION 264)—Liability of retiring 
part ner—Publication in the public press of a notice of dissolution 
not sufficient—as against old customers, When goods were 
delivered to a firm by persons who had previous dealings with the 
firm, eld, that mere publication of a notice of dissolution inthe 
public press was not sufficient to relieve the retiring partner 
from liability.! C. C. Dutt v, E. C. Pijnee (8 Cal., 678),—followed, 


EZEKIEL MOsEs v, THE Russa ENGINEERING WoRKS, LTD... 


CONTRACT ACT, SECTION 74: See STIPULATION: FOR ENHANCED RATE 
OF INTEREST ase was a ces ose 


CONVICTION BY A VILLAGE HEADMAN ; See AUTREFOIS CONVICT ose 


Costs OF AN UNSUCESS FUL PARTY WHEN PAYABLE BY THE SUCCESS FUL 
PARTY : See CHAMPERTOUS AGREEMENTS wee ce 


CosTs WNEN APPEAL DECIDED ON POINT OF LAW TAKEN €4' suo motu 
BY THE Court : See RANGOON RENT ACT, SECTION 10 


Court, AcT OF THE, IN WITH-HOLDING AND ACCORDING CONSENT TO 
WITHDRAWAL OF CHARGE, JUDICIAL NOT MINISTERIAL—Sce 
CRIMINAL PROCEDURE CODE, SECTION 494 on ve 


‘Court Fges Act, SCHEDULE II, ARTICLE I, AND SECTION 19 (xvii): 
See PETITION OF APPEAL BY AN ADVOCATE OR PLEADER ON 
BEHALF OF A PRISONER ave Soe ove en: 


CRIMINAL BREACH OF TRIsT---Necessary ingredient to constitute the 
offence of : See PENAL CODE, SECTION 406 ass see fee 

CRIMINAL PROCEDURE Copr (AcT V oF 1898), SECTION 145—Necessity 
to record preliminary finding—The Jact of aciual possession and 
not the question of the title to the land to-be gone into—power of 
the High Court to interfere when the order purforting to be under 
section 145, Criminal Procedure Code, is-without jurisdiction, 
Where.a Magistrate without recording a preliminary finding that 
he was satisfied that a dispute concerning certain land was likely 
to cauSe a breach of the peace existed, called upon the parties to 
putin statements of their rights tothe land andin the consequent 
enquiry went into the question of the titles of the parties to the 
land, held, that in the absence of the preliminary finding, the 
Magistrate was not justified in taking any action under section 
145, Criminal Procedure Code, and also held, that the consequent 
enquiry into the titles of the parties was opposed to the express 
provisions of section 145, Criminal Procedure Code, which Limit 
the enquiry to the actual fact of the possession. Held, further, 
that though the High Court has no revisional jurisdiction with 
respectto proceedings undersection 145, Criminal Procedure Code, 
the High Court has power to ictcrfere when the order purporting 
to be under section 145 is in substance without jurisdiction. 


Nea Po Tin v. Nca Po SAUNG AND ONE ~ 
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CRIMINAL PROCEDURE CoDE-(AcT V oF 1898), sEcTIonS 144, 530, 134, 
09,71. Itis desirable that when a magistrate takes action under 
section 144, Criminal Procedure Code, the record should show 
in clear and unmistakeable terms, the si see mes which the 
magistrate professes to act. 


U THUDAMAWARA v. KING-EMPEROR * ons ha 


CRIMINAL PROCEDURE CODE (V OF 1898), SECTIONS 179, 181 (2) AND 
188. Where the agent at Kobe of A at Rangoon misappropriated 
at Kobe moneys entrusted to him by A, “eld, that section 179 
had no application and that the Court at ‘Rangoon had no juris- 
diction to entertain a complaint unless empowered to do so under 
section 188. Ganeshi Lall v. Nand Kishore, 1.U.R., 34 All., and 
Simlachalam v. King-Emperor, 1.L.R., 44 Cal., 912, followed. 


AHMED EBRAHIM v. HAJEE A. G. GANNY . wee aes 


CRIMINAL PROCEDURE’ Cop, SECTION 403: See ACQUITTAL FOR 
OFFENCES UNDER THE PENAL CODE, A BAR TO RE-TRIAL UNDER 
THE REGISTRATION ACT... tee eee oo ase 


CRIMINAL PROCEDURE CODE, SECTION 424, READ WITH SECTION 367— 
Judgment of the Appellate Court, admitting an appeal, what it 
should indicate— Appellate Court’s judgment should not appear,in 
the natureof a supplement to the Trial Court's judg ment. An Appel- 
late Court,which admits an appeal, should set out the case in its 
judgment sufficiently fully to enable the High Court in revision to 
dispose of it without the necessity of going through the trial record. 


BAGH alias MAUNG Po SEIN v. KING-EMPEROR , ese 


CRIMINAL PROCEDURE CODE, SECTION 540—Discretionary and impera- 
tive provisions of the section—Evidence to rebut the defence case, 
which could not have been anticipatsd by the prosecution. When 
exercising the powers vested by the first part of section 540 of the 
Code of Criminal Procedure, the Corrt should proceed with the 
utmost circumspection when the fresh evidence is likely to prove 
prejudicial to the accused. The second part of section 540 of the 
Code of Criminal Procedure being imperative, the Court is bourd 
to admit fresh evidence when it appears essential to the just 


decision of the case. Held, on the facts that the fresh evidence, to 


rebut the defence case which took the prosecuiion by surprise and 
which could not possibly have been anticipated byt the prosecution, 
was rightly admitted by the T; rial Court. 


Maune Po HMyYIN AND ONE ¥. KInG- _EMPEROR eke 


CRIMINAL PROCEDURE CopE, sECTIONS 3, 403; ‘See - AUTREFOIS 
CONVICT coe eee tee eee oe 


CRIMINAL PRocenuRE CODE, SECTIONS 423, 439: See MURDER 


CRIMINAL PROCEDURE Copg (V oF 1898), sections 213: *{1), 215, 
439—Powers of the High Court to quash commitment — Credibility 
of the evidence not a question of law. Held, that onan application 
to quash a commitment made by. the Investigating Magistrate in 
the exercise of his discretion under section 213 of the Criminal 
Procedure Code, 1898, the High Court has no concern with the 
question of the credibility of the evidence; when there is, in 
fact, some evidence on the committal record which would justify 
the Sessions Judge in leaving the question of guilt or innocence 
to the jury. Emperor vy. Suleman Ibrahim Nakhuda, 13 Bom. 
L.R. 203 ; In rethe Sessions Judge of Coimbatore, 27 Mad., L.]. 
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593 ; Emperor v. Goda Ram, 15 A.L.J., 756; Sheobux Ram v. The 
Emperor, 9 C.W.N., 829; King-Emperor v. Nga Taung Thu, 7 
B.L.T., 26—followed. Tambi v. Abpalsawny, 9 L.B.R., 208; 
‘Crown v. PoN yan, 1 L.B.R., 348 ; King-Emperor v. Nga Po Saw, 2 
L.B.R., 140; Fatu v. Fatu, 26 All., 565—distinguished, Nga 
Hmyinv. King-Emperor, 3 U.B.R, (1917-20), 29—referred to, 


MAHOMED MOIDIN AND ONE 9. KINGEEMPEROR 


“CRIMINAL PROCEDURE CODE, SECTION 556: See PROSECUTION BY 
THE Town COMMITTEE wie ss ies das 


‘CRIMINAL PROCEDURE CODE, SECTIONS 200, 201: See PENAL CODE 
SECTION 174 ue a0 ais axe ae 


CRIMINAL PROCEDURE COpE (V OF 1898), SECTION 235— Offences 
committed in the course of the same transaction—Act s done in pur- 
suance of a conspiracy—Interference on revision against acquittal. 
Where a proposal for a boycott was made by the President of an 
Association and shortly afterwards the Secretary and a member 
took joint action to boycott the person against whom the resolution 
was directed, held, that the inference being thatthey were taking 
part in a conspiracy acts done in pursuance of such a conspiracy 
must be deemed to be part of the same transaction, within the 
meaning of section 239, Code of Criminal Procedure. Held also, 
that the High Court does not ordinarily interfere onrevision ex suo 
motu to set aside an order of acquittal. Burindra Kumar Ghosh 
v. King-Emperor, 38 Cal., 467 ; Khagendra Nath Choudhuri v. 
King-Emperor, 19 C.W.N. 707—referred to. 


KING-EMPEROK v, MAUNG AUNG GYAW AND TWO. se 


’ CRIMINAL PROCEDURE Cong, SECTIONS 435, 439, 530: Sce REFUSAL 
TO TRANSFER UNDER SECTION 528, CODE oF CRIMINAL PROCEDURE 


CRIMINAL PROCEDURE ‘CODE (V OF 1898), SECTION 342—The object 
and scope of the examination of accused. Held that, the cbject of 
the provisions of section 342, Code of Criminal Procedure, is: to 
enable the accused to explain each and every circumstance appear- 
ing in evidence against him ; and thata Judge or magistrate should 
note every point which he thinks he wiil have to putinto the scale 
against the accused and then question him on each point. 


Mavunc HMaANn AND ONE ¥, KING-EMPEROR ae ose 


CRIMINAL PROCEUURE CopE, SECTION 342: See THUMB IMPRESSION 
OF ANACCUSED... wee ¢ 


eee eee eee 


CRIMINAL PROCEDURE CODE, SECTION 367 (5). : See MURDER ot 


CRIMINAL PROCEDURE CODE, SECTION 494—IVitlidrawal by the public 
prosecutor of a charge against an accused—Necessity to record 
reasons for allowing or refusing withdrawal—An acquittal by the 
lower Court, how questioned in the High Court. Held, that 
prosecutors, with the exception of the Advocate-General, may 
not withdraw from a prcsecution without giving reasons and 
without the consent of the Court ; and that in withholding or 
according consent, the Court is acting in a judicial (and not a 
ministerial) capacity and that it ought to give and record its 
reasons. Held, further, that as against an acquittal, the proper 
method of invoking the aid of the High Court is by way of an 
appeal through the Local Government and not by application 
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for revision. In re Sadaygu,5 Mad. L.T., 216—refcrred to, 
Umesh Chander Roy v. Satish Chander Roy, 22 C.W.N., 69— 
followed, 


ABDUL GANY v. ABDUL KADER eas on eee 
DECLARATORY SUIT, JURISDICTION OF THE RANGOON SMALL CAUSE 
COURT OVER : See RANGOON SMALL CAUSE CourT ACT Soe 
DECREE, SUIT TO SET ASIDE ALLEGATION OF FRaup : See SuIT TO 
SET ASIDE DECREE eee oes cos o6'9 
DEMAND FOR PossESSION OF GOODS BY TRUE OWNER, EFFECT OF : See 
PRESIDENCY Towns INSOLVENCY ACT... = raen eos 


DEPOSITION OF A WITNESS RECORDED IN A PREVIOUS ENQUIRY : See EVi- 
DENCE ACT, SECTION 33 eee : oe bes ee 


DISCRETION OF THE COURT UNDER SECTION 149, Civit PROCEDURE 
CopFr, THE EXERCISE oF : See FRAUDLENT PETITION TO SUE in 


forma pauperis _ ... sags tee ase set 


DIsPOSAL OF PROPERTY BY CRIMINAL CouRT—Revision by District 
Magistratcwhereappeal liesto the Sessions Court but none is filed— 
Indian Contract Act, section 178— *‘ Possession ” must be Juridi- 
cal—Character of possession not affected by the possessor acting 
contrary to instructions. In the absence of an appeal to the 
Sessions Court from aconviction for an offence of criminal 
breach of trust by a Court of a First Class Magistrate, the District 
Magistrate has jurisdition as a'Court of Revision to interfere with 
an order passed under section 517 of the Criminal Procedure 
Code by the Trial Court, regarding the disposal of the property 
in respect of which the offence was committed. Where A was 

- in charge of B’s shop and was authorized by B to sel] and hire 
sewing machines and their accessories and parts, of B’s manufac- 
ture, and of no other manufacturer, held, that A’s possession of 
B’s goods was such as was contemplated by section 178 cf the 
Contract Act and the fact that he disposed of the goods contrary 
to the authority given him by B was immaterial as against a 
third party. Seager v. Hukma Kessa, 24 Bom., 458 ; Kong Lone 
v. Ma Kay,4 L.B.R., 13 ; Stephen Aviet v. King-Emperor, 4 B.L.R., 
25 ; Anamale Chetty v. Mrs. Basch, 11 L.B.R., 211—followed, 
Dulabias v. Ma Win, 3 U.B.R., 217—dissented from, 


KiNG-EMPEROR v.. Nca Po CHIT oes eb eae 


DISSOLUTION OF PARTNERSHIP, NOTICE OF : See CONTRACT ACT ose 


DIVORCE AT WILL WITHOUT FAULT OF THE OTHER SPOUSE: Sce BuD= 
DHIST LAW oo eos ose ee es 


DOcUMENTS NOT ADMITTED IN THE PLEADINGS BUT ADMITTED IN 
EVIDENCE AT THE TRIAL~-Section 58, Evidence Act (I of 1872)— 
Option to repurchase—Registration—time is the. essence of contract 
in options to repurchase—Equitatle reliesfrom the strict application 
of the doctrine: Where a document was not admitted in the 
pleading but only at the trial in evidence, Held, that the document 
must be proved. Where an outright conveyance of land by a 
registered document was followed by an unregistered agreement 
giving the Vendor an option to repurchase the land within a stated 
time, Held, that evicence of the intention of the parties, and of 
their conduct, was not admissible to show that the or: ginal transac- 
tion wasin effecta mortgage. Held further, thatan agreement 
giving the Vendor an option to repurchase need not be registered. 
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Held also, that time is the essence of contract in agreement allow- 


ing an option of repurchase and that the option must be exercised .. 


according to the strict terms of the power. Held, however, that 
though time is the. essence of the contract, equity will give relief 
where it was a default by the payeés such as rendered proper tender 
by the purchaser by due date impracticable and where it was clear 
that the purchaser was prepared with a readv and willing tender. 

U Kyo and One v. Maung.-Pan Yo and Two, 1 B.L.]J., 193—refc rred 
ito. Bal Kishen Das v. Legge, 22 All, 149; Bhagwan Sahai v. 
Bhagwan Din, 12 All. 387 ; Ma Hnin v. Osman Gani. 5 B.L.T., 99; 

Ma Shwe.U v. Maung Po Lu, 9 B.L.T., 177; Maung Bin v. 

Ma Hlaing, 3 L.B.R., 100 , Maung Paung v. Ma ‘On, 2B. L.J., 89 ; 
Maung Po Yin v. “Maung Shae Kin, \1 L.B.R,, 441; Samara puri 
‘Chettiar v. A. Sudarsanchariar, 42 Mad., 802 followed, Maung 
Kat v. Ma So, 2 U.B.R., (18971901) 379— distinguished. Ma Thin 
v. H. M., Yassim,9 B. LT, ,73C. Chaing Kywan v. Ma Oandothers 
il L.B. R:, 456—dissented from. 


Maunc WALA v, MAUNG SHWE GON ANDONE .,.. as 
_DoMICILE OF CHOICE : Seé MATRIMONIAL JURISDICTION ... vor 


ELDEsT SON’S RIGHT To CLAIM A QUARTER SHARE ON’ HIS FATHER’S 
RE-MARRIAGE AMONG BURMESE BuppHisTs : See Res JUDICATA ..: 


_ "ENHANCED RATE OF INTEREST FROM DATE OF DEFAULT : See STIPULA- 


TION FOR ENHANCED RATE OF INTEREST ces 
ENQUIRY UNDER ORDER XXI, RULE 68, CiviL deibmce CovE : See 
LIMiTATION aes ie ; ese 


bat brea MortTGaGe-—De fosit.of titledeeds. The eae Carried on 
jointly with A an oilemilling business of which he was the manag- 
ing partner, A having brought into the p:rtnership certain oil- 
mills on which he had previously created mortgage-debts, provi- 
sion was made in the articles of partnership for payment of the 
said debts out Of A’s share in the partnership profits. A’s 
mortgagee having in the meanwhile brought pressure upon A for 
payment, the plaintiff redeemed the oil-mills with moneys alleged 
to belong to a separate money-lending business of his own which 
he carried on under the style of Heng Moh & Co., and, thereafter 
sought to establish an equitable charge on the mills in his favour 
in respect of the payment made by him to redeem. Held, that as 
manager-in-chief of the partnership-firm the .plaintiff was the 
-person who would bein charge of the oil-mills’ title- deeds and 
also thatas nospecific agreement to create a charge in his favour 
had been proved, the plaintiff’s possession of the title-deeds did 
not entitle him to the claim. 


HENG MOH & Co, v. Lim Saw YEAN AND OTHERS oz 


EQUITABLE MORTGAGE BY DEPOSIT OF-TITLE DEEDS, TO SECURE FUTURE 
ADVANCES-Maximum-amount to be secured not expressed—Further 
advances ‘made after a subsequent legal mortgage—Priorities— 
Transfer of Property Act (IVof 1882), Sections 79, 80—Notice. 
Where a deposit of title-deeds was madieto secure future advances 
without any expression as to the maximum amvunt thereby 
secured, held that ifa mortgagee made advances to his mortgagor 
‘subsequent to an intermediate mortgage, he did not acquire priority 
over the intermediate mortgagee for the subsequent advances thus 
‘made by him. Held also, that where a mortgage was to secure: 
further advances, any advance when made after another mortgage 
“was granted becomes a subsequent advance within the meaning 
-of section 80, Transfer of Property Act. Obzter : For a mortgagee 
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taking a mortgage in a place where he knew that mortgages by 
deposit of title-deeds were legal and usual and not to ascertain 
whether thetitle-deeds were already pledged was such abstention 
from an enquiry which he ought to have made or such negligence 
as to infer notice in terms of section 3 of the Trensfer of Property 
Act. Hopkinson v. Rolt,9H.L.C., 514—referred to. 


THE IMPERIAL .BANK OF INDIAv. U Ral GYAW THU AND. 


Company, LiMiTED ree ws eas one 


EQUITABLE MORTGAGE BY DEPOSIT OF TITLE DEEDS—Nececssity 
of registering a document cmbodying the bar gain of an—Regstra- 
tion Act (XVI of !882), sections 17 and 49—Transfer of Property 
Act (IV of 1882), section 59—Evidence Act (1 of 1872), section 
91—Exclusion of oral evidence—Want of registration of docu- 
ment—M ort gage by Receiver, snless expressly authorised, ultra 
vires. When a memorandurm is of such a nature that it could be 
treated (a) as the contract for a mortgagé, and (b) as what the 
parties considered to be the only repository and appropriate 
evidence of their agreement, it would be the instrument by which 
the equitable mortgage was created and world come within 
section 17 of the Registratiou Act. Kedaruath Dutt v, Shamlall 

' Kettry, 11 Bengal Law Reports, 4¢5—relied on. ‘The general 
rule that a deposit of a document of litle without more, without 
writing, or without word of mouth, will create a charge upon the 
property will not apply where the deposit is accompanied by an 
actual written charge. In such acase reference must be made 
to the terms of the written document, and any implication that 
anight be raised, supposing theré was no document, is put out of 
the case and reduce to silence by the document by which alone 
the case must be governed. Pranjivandas Mehta v. Chan Ma 
Phee, L.R. 43, Ind. Appeals, 122 (also I.L.R., 43 Cal., 895) and 
Shaw v. Foster, L.R.5 H.L., 321—relied on. Held,—What the 
Court has to determine, where there is a writing, is whether the 
document constitutes the bargain between. the parties or is merely 
‘the record of an already completed transaction. Held also— 
A mortgage created by a Receiver, whois not, under the order 
appointing him authorised to create any mortgages, is ultra vires, 


M. SUBRAMONIAM AND/IANOTHER ¥. M.L. R. M. LurcumaN 
AND OTHERS ae eee ave ane 


EQUITABLE RELIEF FROM THE: DOCTRINE OF TIME THE ESSENCE OF 
Contract : See DocUMENTS NOT ADMITTED IN THE PLEADINGS 


BUT ADMITTED IN EVIDENCE AT THE TRIAL see ous 
‘EVIDENCE ACT, SECTION 2 AnD 73: See THUMB IMPRESSION OF AN 
ACCUSED ob aleve en ose ose 
‘EVIDENCE ACT, SEcTIoNS 58, 91, 92: See ORAL PARTITION OF 1M- 
MOVEABLE PROPERTY Bah: ose Seah Ae avs 
EVIDENCE ACT, SECTIONS 26, 27 AND 33 : See APPROVER ae 


EVIDENCE Act (I OF 1872), secTt1iON 35—Evwiracts from Revenue Regis- 
ters No. 1 and No. 5—Entries in maps—Proof of Mortgage. Where 
land has been in the possession of a party for a long time, held, 
that extracts from Revenue Registers No. 1 and No. 5 and the map 
showing the party in possession as mortgagees and the claimant as 
mortgagor, though relevant under section 35 of the Evidence Act, 
are not sufficient in themselves to prove the mortgage. Mi Se 
Baw v. Mi Min’ Ya, 2 U.B.R. (1907-09) Evidence, 19—followed. 
Maung Hlaing v. Maung Chit Su, 1 Ran. 135—distinguished, — 


Ko Po MAUNG AND ONE v. MA MEIN GALE AND ONE’ lw 
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EVIDENCE AcT (I OF 1872), SECTION 91 ; See PRACTICE 


EVIDENCE ACT {I oF 1872), SECTION 91 : See EQUITABLE MORTGAGE 


EVIDENCE ACT, SECTION 33—Admission iv cvidence of the deposition of 
awituess recorded ina previous enquiry—Conditions to be complied 
with before admission. The power given by section 33 requires to 
be exercised with great caution and the Court must insist on strict 
proof before holding that the requisite conditions have been 


salisfied. PgR LENTAIGNE, J.—‘ Thovgh it might be sufficient for . 


a Sessions Judge or Magistrate to specify in his judgement his 
reasons for holding that there are sufficient grounds for his having 
adinitted in evidence under section 33 of the’ Indian. Evidence 
Act, a deposition of a witness recorded in a previous enquiry, in 
my opinion, is far preferable and a safer precaution especially in 
appealable cases, that the Sessions Judge or Magistrate should 
record a separate order giving hisreasons for holding that the 
necessary conditions nf section 33 have been complied with prior to 
his admitting such deposition into evidence. ” 


Maunc Nyo v, KING-EMPEROR cr eae ose 


EVIDENCE ACT, SECTION 58 : See DOCUMENTS NOT ADMITTED IN’ THE 
PLEADINGS BUT ADMITTED IN EVIDENCE AT THE TRIAL 


EVIDENCE, CREDIBILITY OF, NOT A QUESTION OF LAW: See CRIMINAL 
PROCEDURE CODE, SECTIONS 213 (1), 215, 439 Ay ae 


EviIpENcE ACT, SECTION 92, PROVisO 1: See GIFT BY A MOTHER ere 


EVIDENCE OF GENERAL REPUTE TO ESTABLISH RELATIONSHIP : See 
Buppuist LAw aay 


eee ate wee 


EVIDENCE TO REBUT THE DEFENCE CASE; See CRIMINAL PROCEDURE 
CODE, SECTION 540 ~ Nees a ae 


EXAMINATION UNDER SECTION 195, INDIAN COMPANIES ACT: See 
Company Law eee eos 


cee wee vee 


EXCHANGE, RATE OF—Ai what date to be calculated in breach of 
contract cases. Held, that in cases of breach of contract, the date 
on which the rate of exchange is to be taken for the purpose of 
converting one set of currency ; into another is the date on which 
under the agreement the money was to be paid and on which a 
breach occurred by its not being so paid. Di Ferdinando v, 


Simon, Smits & Co., Lid., L.R. 3 K.B.D., 409; Scottv: Bevan, 2R. . 


& Ad., 87; Manners v. Pearson, 1Ch., 531 : Societe Des Hotels Du 
Touquet-Paris-Plage v. Cumming, L.R.3 K.B.D.459— referred to, 


Y. A. SHAKooL & Co. v. FINLAY FLEMING & Co. Ose 


EXCLUSION OF ORAL EVIDENCE’: See EQUITABLE MORTGAGE 


oer 


EXTRAORDINARY CIVIL ORIGINAL JURISDICTION OF THE H1GH Court; 
See LETTERS PATENT, SECTION 11 a8 ove ae 
FAILURE TO EXAMINE COMPLAINANT CURED BY SECTION 537, CopE oF. 
CRIMINAL PROCEDURE : See-PROSECUTION BY THE Town Com- 
MITTEE ae 


vee oes one few 


Ferries Act (BurMa Act II‘oF 1898), sEcTIONS 15, 25 anp 27— 
Amended by Burma Act IT of 1916—‘' ‘Between points within, or 
within two miles from, the limits of a publicferry” explained. 
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Held, that if one of the two points whether of departure or arrival . 
is outside the two-miles limit of a publicferry, no. cffence under 
section 25 or 27 of the Burma Ferries Act is commilted. 


Tua Gyaw v. KiNG-EMPEROR aes eS 313 


FRAUD, ALLEGATION: OF—IN SUIT TO SET ‘ASIDE DECREE,—FRAUD ~ 
EX'TRANEOUS TO PREVIOUS TRIAL ; See SUIT TO SET ASIDE DECREE 5cO 


' FRAUDULENT PETITION TO SUE in forma pauperis—Subsequent payment 
of Court-fees by petitioner—Dale ofinstitution of suit —Linitation- 
Discretion of the Court under section 149 of the Code of Civik Protc- 
dure, Where the plaintiff had applied for leave tos:e in forma 
pauperisand his prayer had been rejected and he applied again for 
such leave in another suit within the period of limitation but subse- 
quently withdrew his petition for leave and paid the requisite 
court-fees, after ‘the period of limitation had run out, held, 
that this was not a proper case for the exercise of the Court’s 
discretion under section 149 of the Code of Civil Procedure. 
Skinner v. Orde, 2'All., 249—distinguished, _ 


Sook Lat v. DAL CHAND AND Two OTHERS ese 199 
FREE DETENTION: See APPROVER ... aes ey ais 609. 


GamBLine Act (BurMA Act I oF 1899), SECTION 3 (2!—The game of 
“Ma-chauk,"“‘Ma-Jongg,” “Chauk-ba" or ‘‘The Sparrow," a game 
of mere human skill. Held, that the game of ‘‘Ma-chauk”’ otherwise 
known as * Ma-Jongg ”’ or’‘* Chauk-ba ”’ (the English equivalent 
being-‘‘ Sparrow ’’), is a game of human skill and comes under the 
exception in sub-section (2) of section 3 of the Burma Gambling 
Act. King-Emperor v. Tun Zan, 3 B.L.T. 66—referred to, 


AH SHEIN AND ELEVEN OTHERS 7, KING-EMPEROR - as 303: 


GIFT BY 4 BURMESE BUDDHIST MOTHER To THREE OUT OF HER FIVE 
CHILDREN OF LAND BY A DEED OF GIFT— Condition that the gift 
was to take effect on her death—Applicability of Buddhist Law—~ 
The Burma Laws Act (XII 0f—~1898), section 13 (1)—Gift without - 
possession— Buddhist Law and the Transfer of Property Act 1V of 
1882, section 123—Evidence to show the condition to which the 

-. Sift is sudject—Evidence Act (I of 1872), section 92, proviso}. 
Where a mother made a gift of land by a deed of sale to three out 
of her five children, subject to a condition that the gift was to take 
effect on her death, the parties being Buddhists, eld, thatthe facts 
and the circumstances surrounding the gift involved the decision 
of a question regarding succession or inheritance and the Bucdhist 
Law applied to the gift. Held further, that the giftin the present 
case was void, as it was in effect a disposition of property by a 
will, though under the guise of a gift. Held also, that the provi- 
sion of the Buddhist Law that a gift must be completed by delivery 
of possession is abregated by section 123 of the Transfer of 
Property Act. Held also, thatan unregistered document executed 
by the three children, after the deed of ‘gift was executed by the 
mother, is relevant to explain the nature and character of the 
possession by the mother subsequent to the deed of gift ; and 
further that evidence to show that the purported outright gift was 
really subject to a condition is admissible tinder proviso 1, section 
92 ofthe Evidence Act. N. Varada Pillaiv. Jecvarathnammal, 
53 LC. 901; Maung An Uv. Ma Kyi Nyo, 3 B.L.1., 107 ; Pan 
Nyun and others v. Hla Sein, 8L.B.R., 190 ; Maung Ba Maung v. 
Maung Pyu, 40 1.C., 854—referred toand followed. Dharmodas 
Das v. Nistarini Dasi, 15 Cal,, 446; Balbahadra v. Bhowani, 34 
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Cal., 853 ; Bai Rambai v. Bai Mani,.23 Bom., 234 ; Phul Chand v, 
Lakkhau, 25 All, 358; P.M. P. ALN. Annamalay Chetty v. Shaik 
Mohamed Ismail and ot her 3,7 LB.R:, 123—referred to. 


Ma THIN MYAING ¥. MAUNG GYI AND FIVE wee eae 


GIFT OF A MONASTERY BY A MONK : See JURISDICTION.OF BUDDHIST 
ECCLESIASTICAL AUTHORITIES ,., ene is ae 


GIFT OF IMMOVEABLE. PROPERTY—A bsence of registered document — 
Donee in possession for many years—Suit by person or persons 
claiming through the donor, disputing the donee's right to possession 
—Equitable relief from the provisions of Transfcr of Property Act 
(V of 1882), Where a gift of immoveable property was madelwith- 
out registered deed but the donee had been in possession for many 
years, the donee being at the time of the gift a inor who. was 


unable to protect her interest by perfecting her title, held that the’ 


donor or any person or persons Claiming through them could not 
be heard to dispute the donee’s right tosuch possession. Semble.— 
The Transfer of Property Act was enacted in orderto prevent fraud 
and deception ; and equity would not allow the provisions of the 
Act to be invoked to enable fraud to be committed. 


M.P.L.M.P, CHETTY v. Ma Nowe SIN ais 8 


GIFT OF IMMOVEABLE PROPERTY—Transfer made by report to revenue 
surveyor—Report signed by heirs of the donor as witnesses—Donee 
in possession for many years—E quita blerelief fromthe provisionsof 
section 123, Transfer of Property Act V of 1882—Court-fees—Land 

 indispute forming an entire holding separately assessedtorevenue. 
Where a gift of immoveable property was made by a report to the 
Revenue Surveyor, the heirs of the donor signing the report as 
witnesses to the transaction and possession being given to the 
donecs. Held, that it was not open to the heirs after many years 
to dispute theright of the donees to the possession of the land. 


Ma SHIN v. MAUNG HMAN AND THREE ees te 
Goobs IN THE POSSESSION, ORDER OR DISPOSITION OF  THEJINSOLVENT: 
See PRESIDENCY TOWNS INSOLVENCY Act oes ee 


GRANDCHILD, SHARE OF, AS AGAINST STEP-GRANDMOTHER IN THE 
ABSENCE OF ISSUE OF SECOND MARRIAGE ; See BUDDHIST Law ... 


GRANDCHILDREN inter se—-. SHARE OF, WHERE ALL THE PARENTS 
PREDECEASED THE GRANDPARENTS : See BURMESE BUDDHIST 
Law, INHERITANCE ane ae es aes 


HABITUAL OFFENDERS’ Restriction Act {BURMA Act II oF 1919), 
SECTION 7—Nature of evidence for prosecution—Scction 10 (1). 
Held, that it was not a rule of law that the magistrate should not 
act only on the evidence of policemen and village authorities and 
that no hard and fast rule could be laid down as to the nature 
of evidence sufficient for a conviction. Held also, that under 
section 10 (1) of the Burma Habitual Offenders’ Restriction Act, 
it was necessary that the magistrate should satisfy himself that 
the accused had sufficient means of earning his livelihood within 
the area of restriction. King-Emperor v. Nga Shwe U,2L.B.R. 
156; King-Emperor v. Po Mya, 10 L.B.R. 274—referred to. 


- PAN YIN v. KING-EMPEROR ; iva : ee re 


HicH Courr, POWER OF, TO INTERFERE. WHEN ORDER PURPORTING TO 
BE JNDER SECTION 145, CRIMINAL PROCEDURE Cope Is MITROUS 
JURISDICTION 6 Po aes aes Pr 
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H1icH Court, POWERS oF, TO QUASH COMMITMENT : See CRIMINAL 
PROCEDURE CODE : SECTIONS 215, 439 ... ae wot 526 


HicH Court; See ADVOCATES, FIRST GRADE, OF THE COURT OF : 
THE JupicraL COMMISSIONER UPPER BURMA Eee wa 142 


HInDv Law—Suil for restitution of conjugal shisha 
coustitutesa valid marriage—“ Suptapidi-”—Customary rites fall- 
ing short ofthe orthodox “Sa blapads” also allowable under certain 
circumstances. Held, that when in a suit for restitution of conjugal 
rights the validity of the marriage itself is disputed, the Court must 
find specifically what, according tothe customs of the caste to which 
the parties belong, are the rites and ceremonies necessary to consti- 
tute a legal marriage and whether in the particular case they were 
performed. Held also, that at Hindu Law, marriage according to 
the orthodox rites must be celebrated by Saptapadi ; but that if the 
customs of the caste allow any. other form, marriage celebrated 
according to such form, is alse valid. Held further, that an other- 
wise valid marriage :is not invalidated by the person giving the 
girl in marriage not being strictly entitled to give her in marriage. 


‘RAMPIYAR BY HER GUARDIAN BupDHA v. DEVA RAMA ava 129 


IMMOVEABLE PROPERTY, PAYMENTS MADE TO SAVE THE PROPERTY, A 
CHARGE on : See CHARGE ON IMMOVEABLE PROPERTY see 714 


IncomMe-Tax Act (AcT XI oF 1922)—Relation between section 3 and 
section 18—-Rate of income-tax on salaries. Held, that income- 
tax, leviable in advance under.section 18 of the Act by deduction af 
the time of payment, in respect of income chargeable unde: 
‘* salaries,” should be levied, in respect of any particular paymeni 
of salary at the rate applicable to the estimated income under 
‘* Salaries " for the year in which payment is made. Held also, 
that the provisions of section 3 of the Act do not apply to 
income-tax in re. pect of ‘* Salaries ’’ as in the present case, 


D. F, CHALMERS v., GOVERNMENT axe ae ies 335 


INDIAN MoTor-VEHIcLES AcT (VII oF 1914), sECTION {her wus 
Motor-Vehicles Rules, 1915, Rules 26 (3), 51—Vicar ious liability. 
Where theact or the omission provided for in Rule 26 (3) or $1, of 

- the Burma Motor-Vehicles, Rules, 1915, was th .t of the driver and 
not that of owner of the vehicle held, thatin the absence in the 
rules of any special provisions thereto, the doctrine of vicarious 
liability did not apply. Per May OUNG, J.‘* —Itmay not be out of 
place to suggestthat insuch similar cases,it would be nothing 
more than reasonable or just in the first instance topoint out to a 
driver (whether owneror servant) thatthe requirements of the law 
are not being strictly cow plied with. Should sucha warning be 
disregarded, the offender.could not: possibly.complain-of being / 
harassed and would have only himself to blame for not taking 
the friendly advice given. -I trust that magistrates will, so far 
as lies in their power, discourage prosecutions for every tsivial 
offence under the Motor-Vehicles Act and Rules, except when a 
previous warning has been ignored or where public safety has 
in fact been endangered.” Thornton v. Emperor, 38 Cal., 415 ; 
Baidya Nath Bose v. Emperor, 45 Cal., 430—distinguished: 


MAHOMED SURTY v. KING-EMPEROR ... ese Sane 600 


INDEPENDENT TRANSACTIONS, A SERIES OF, WHEN CONSTITUTING A 
SINGLE CAUSE OF ACTION : See Crvit PROCEDURE CoDE, ORDER 
2, RULE 2 ee aes see ae tee 694 


‘INHERENT PROWERS OF Court : See REMOVAL OF Risereuance as 770 
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INHERITANCE—Riglht of chila of divorced wife to inherit i in absence of 
rupture of filial relationship . See BUDDHIST LAW... aes 


InHBRITANCE—Right of granchilaren, as against dee ariiedtigatis 
in the absence of issue of second marriage, toinherit half of the 
“ payin” and onc-eight of the ‘‘lettet-pwa " : Seé BUDDHIST Law 


INHERITANCE-—~" Superior "and ‘‘ inferior wife ; See BuDDHIT LAW 


INSOLVENCY RULES OF THE CHIEF CourT OF Lower BurRMA, RULE 
189— Power i) the Court to make the rule—Insolvent's property 
whether confined.to immoveable estate. 
Insoivency Rules of the Chief Court‘of Lower Burma made under 
the Presidency-owns Insolvency Act, 1909, was not ultra vires of 
the powers of the Court. Held, that the words the insolvent’s 
property,” comprise moveable as well as immovéable property. 


IN THE MATTER OF L. W NASSE, AN INSOLVENT ... ose 
INTERFERENCE. ON REVISION AGAINST ACQUITTAL : Sce CRIMINAL 
PROCEDURE CODE, SECTION 235 tide ea hee 
INTERFERENCE, THE : Sve LIMITATION ACT, ARTICLE 119 Sele 
INTERLOCUTORY ORDER, INTERFERENCE WITH :Scé JURISDICTION ., 
INTERPRETATION Act, TRE ; See ACTION in rem nae ae 
INTERVENTION BY THIRD PARTY WHERE RECEIVER APPOINTED : See 
SUIT AGAINST RECEIVER kee ase See a 


INVESTIGATION, ORDER PASSED WITHOUT, CIVIL PROCEDURE ConkR, 
ORDER XXI, RULE fie CIVIL PRACEDURE Cone : See Limita- 


TION eee ove 
JOINT PROPERTY, LIABILITY OF, ON A DECREE AGAINST HUSBAND : : 


. See Loan TO HUSBAND cear aes ove se 


JopeMENT OF APPELLATE CRIMINAL Courr, WHAT it SHOULD INDI- 


CaTE : See CRIMINAL PROCEDURE CopE, SECTION 424 READ WITH- 


SECTION 307 ave was ea yy pas 


JUDGMENT IN A CIVILSUIT, WHAT IT SHOULD SHOW—Code of Ciuil 
Procedure, Order XX, Rule 4(1)—Practice. Vhe discretion given to 
the Judges of the Small Cause Courts by Order XX, Rule 4 (1), 


should be exercised with due regard to the circumstances of each - 


case and except in cases of. everyday occurrence, the judginent 
should set.out the particulars of the suit and give reasons for 
decisions ' arrived at.{Narayan v. Bhagu, 31 Bom., 314—referred to: 


Mavne Sal. Ma U Ma AND Ons Ses ae a 


Jurispiction or. Buppiust. ECcLESIASTICAL AUTHORIVIES—Dispute 
over land, which belougs toa layman—Orders of an ecclesiastical 
superior to, .a monk—Gif tof a monastery by a monk. Held,that Bud- 
dhist ecclesiastic authorities possess no jurisdiction to adjudicate on 
disputes over land which belongs to a layman, and which has not 
been devoted and held for religious purposes. Held further, that 

.where an ecclesiastical authority adjudicates and settles a dispute 
as to property between a poeyi anda layman, his awards will have 
the effect of that of an ordinary arbitrator and must be subject to 
the same rules as an ordinary arbitration. Held. -also, that a gift 
by a monk, whether to a layman, or to another monk, of a monas- 
tery or of a site for a monastery, w hether it has keen ‘dedicated to 


Feld, that Rule 18¥ of the. 
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him personally or not, is invalid. U Te Za v. U Pyinnya, 2 U.B.R. 
(1892—96), 56 ; U Okgantha v. U Thiri, 2 U.B.R, (1892—96%, 82 ; 
U Thatdama v. U Meda, 2 U,B.R (1897—1901i 42 ; U Thi Hav. 
l Sanda, U.B.R. (1907—09)., II, Buddhist Law, Ecclesiastical, 5 ; 
U Kuthala v. U Sanda, U.B.R. (1907—09), II, Buddhist -Law 
Ecclesiastical, 1—distinguished. Nga Fo Thin vy. U Thi Hla, 
U.B.R. (191C—13', 183—followed. : 


U Mena and TWO v, U SANDIMA AND TWO... one 


JURIspIcTION—Whereagents at X misappropriates moheys of Aat Ys 


See PENAL CODE... baa “ys . aee 
JuRisovicTion—Section 20 (c), Code. of Civil Procedure—Suit on 
"contract of Insurance—"'Causeof action” defined—-Pract ice—Intcr- 
ference with interlocutory orders. Held, thatthe High Court will 
interfere in revision with interlocutory orders, from which no 
appeal lies, if irreparable damage would be caused by refusal of the 
High Court to interfere at that stsge. Held further, that for the 
purposes of section 20 of the Code of Civil Procedure, the words 
** cause of action,” so far as suits on contract are concerned, include 
the making of the contract and the payment of money under the 
contract and that in cases based on contract of insurance, they do 
not include the loss or damage of the property insured. PER 
LENTAIGNE, J.—‘‘ 1am of opinion that the meaning of the expres- 
sion ‘ cause of action’ in the sectionin question, when applied to 
suits based on contract, should be ascertained by a consideration of 
the meaning of the expression in the past in the course of the 
development of sich legislation in India and the case law thereon, 
and not by reference to any English decision of the construction of 
any English Statute.” S.PM.M. Chetty v. P.L.N.N. Narayanan 
Chetty, 11 L.B.R. 65; Fife v. Brown, 6 W.R., 282 ; Fatimah Bibi v. 
Abdul Majid, 14 All.,531; Anderson, Wright & Co. v. Kalagarla 
Surji Narain, 12 Cal., 339; DeSouza v. Coles, 3 Mad. H.C.R , 384 } 
Gopi Krishnagosami v. Nilkomul Banerjee, 3 Bengal L.R., 461— 
referred toand followed. Gaillard v. Champion, 191 English 
R-ports, K.B., 933 ; Read v. Brown, 22 Q.B.D. (1889), 128; Chand 
Kour v. Partab Singh, 16 Cal., 98 (PC.); Musa Yahub Mody v. 
Manilal Ajitrai, 29 Bom, 368; Vishvendra Thitta Swamier v. The 


National Insurance Company, Limited, Calcutta and the Sun Life | 


Assurance Company, Limited, Canada, 41 1.C., 392—referred to 
and dissented from Murti v. Bhola Ram, 16 All,, 165—dist in- 
&uished, Llewhelliny. Chunni Lal, 4 All.,423 ; Bishunathv.1uasttt 
Baksh, 5 All, 227; Luckmee Chand v. Zorawur Mull, 8 Moore's 
LA., 291; Jumoonak Pershad v. Zaibunissa, (1879) 5 C.S., 268— 
referred lo. Woodroffe and Ameer Ali on Civil Procedure and 
Mulla on Ciyil Procedure—referred to. 


THE JUPITER GENERAL INSURANCE COMPANY, LIMITED v. 
ABDUL Az1z a6 see ess eee 


KITTIMA ADOPTION: See BUDDHIST LAW... : nee a 


LAcUEs OF A PARTY, THE EFFECT OF, ON AN ILLEGAL ORDER OF THE 
poet : See CIVIL PROCEDURE CoDE, ORDER XXI, RULES 43 
A D ace ore ere ore oi eae eee 


LANDLORD, REMEDY OF, UNDER SECTION 144, RANGOON RENT ACT: 
See RANGOON RENT Act; 1920 as Bes aise 
LANDLORD, WHO CAN SUE FOR EJECTMENT: See RANGOON RENT ACT, 
SECTIONS 2 (c}, 10 (1) AND 10 (5) ase aes oe 


LEAVE OF COURT IN SUIT AGAINST RECEIVER: See SUIT AGAINST 
RECEIVER Tass ie ies 
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LEASE—Je surrender of, by one of joint tenants is not binding upon 
the other joint tenants unless surrender ts for the benefit of all : 
See SuiT FOR SPECIFIC PERFORMANCE OF AGREEMENT TO LEASE 19 


LEGAL PRACTIONERS AcT : See .ADVOCATES, FIRST GRADE, OF THE 
CouRT OF THE JUDICIAL COMMISSIONER, UPPER BuRMA nee 142 


LEGACY TO AN HEIR: See MAHOMEDAN Law se seat 2 60 


LETTERS PATENT APPEAL FROM AN ORDER OF JUDGE OF THE LATE 
CulEF COURT NOT MAINTAINABLE ;: See AWARD MADE WITHOUT 
THE INTERVENTION OF A COURT oe oak ae 66L 


LETTERS PATENT, CLAUSE 7: See ADVOCATES, FIRST GRADE, OF THE 
CouRT oF THE JUDICIAL COMMISSIONER, UPPER BURMA oe 142 


spunk? PATENT, SECTION 11—Extraordinary Civil Jurisdiction of the 
High Court—Applications for transfer to its files, whet her tobe heard 
on ‘the Appellate or Original Side—Effect of transfer froma Court 
entertaining a suit without juisdiction. eld, thatitis desirable 
that an application to remove a suit toils own file and try and 
determine the same as a Court of Extraordinary original jurisdiction 
under the provisions of section 11 of the Letters Patent, should be 
heard by a Judge sitting on the Original Side of the High Court. 
Semble—The trarisfer tothe High Court ofa suit{rom the Court 
which entertained it without having jurisdiction over the matter 
will not cure the defect. Harendra Lali Roy v. Sarvamangala 
Debee, 24 Cal., 183 ; T..R. Doucett v. Josiah Patrick Wise,4 W.R. 
Misc., 7 ; Sreenivasir v. Balakrishna Deva, 13 1.C., 860; Ledgard 
v. Bull, 9 All, 191 ; 13 LA. 134—referred to. 


THE.JUPITER GENERAL INSURANCE Company, LIMITED AND 
Two v. ABDUL AzIz : pec eos as 226 


LETTERS PATENT, CLAUSES 28 AND 36: See REFUSAL To TRANSFER 
UNDER SECTION 238, CODE OF CRIMINAL PROCEDURE ae 632 


LETTERS PATENT, CLAUSE 34: See LimiTATION ACT, SECTION 5 ove 584 


LIABILITY OF RETIRING PARTNER : See CONTRACT ACT ee ons 47 
LIEN ON LAND : See CHARGE OR LIEN ON LAND oe a 261 


Lim1Tat1ioNn—Enquiry under Order XX1, Rule 68,.Code of Civil Proce- 
. dure (Act V of 1908)-Order passed without investigation—Article 11 
of the First Schedule to the Limitalion Act (iX of 1908}. Held, that 
an order on a rcmovalof attachment appiication, after no investiga- 
tion of the glaim cemes within the category of an order made 
against thatparty in sucha way as to render that ord-r conclusive 
and thereby prohibit the institution of a suit to establish the same 
rights, after the period of one year allowed by Article 11 of the 
First Schedule to the Limitation Acthas expired. Machi Raju 
Venkataratnam v. Sri Raja Vadrevu Ranganayakamma 
Zamindarini Garu, 41 Mad., 985 ; Narasimha Chetti v. Vijiapala 
Nainar, 27 1.C , 944 ; Nagandra Yat Chowdhury v. Fani Bushan 
Das, 45 Cal., 785 ; Gulab v. Mutsaddi Lal, 41 All., 623 ; Satindra 
Nath Banerji v. Siva Prasad Bhakat, 641.C., 731—referred toand 
followed, Sarat Chandra Bisu v. Tarini Prosad Pal, 34 Cal., 491 
—distingutshed. Rahim Bux v. Abdul Kader, 32 Cal., 537— 
referred to. Rustomjis “The Law of Limitation” (1922 
Edition)—-referred to. 
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LIMITATION AcT (IX oF 1908), secTION 5—Appeal filed in a Court 
without jurisdiction—Mistake in valuation by the counsel— 
Practice—Difference of opinion on Division Bench regarding 
preliminary question of Limitation—Letters Patent, clause 34— 
Civil Procedure Code (V of 1908), section 98. In order that the 
provisions of section 5 of the Limitation Act may be invoked in 
favour of an appellent, it must be found that the error was one 
that might evsily have occurred even if rersonably due care and 
attention had been exercised by his advocate. Held, on the facts 
that in the present matter there was a misteke that can only be 
accounted for by the fact that no cae atall was taken, that no con- 
sideration was given to the question as to the forum in which the 
appeal lay, and that the very obvious necessity for considering 
the value of the lands the subject of this appeal, for purposes of 
jurisdiction was entirely neglected, and that accordingly there 
was no sufficient cause for admitting the appeal after due date. 
Senible : The f..ct that the mistake has not been observed by 
other people may be considered in extenuation only in cases 
wheré there is a real doubt as to the forum or the question of 
the proper forum is for some reason cifficult to. decide. Held, 
that clause 34 of the Letters Patent does notin all cases over- 
ride the provision of section 98 of the Codeof Civil Procecure 
and that where that section can ‘properly apply, it may be 
resorted to in spite of the provisions of clause 34. Held also, 
that when a preliminary question of limitation is raised and 
ig the point is decided as a preliminary point, the decision of 
the High Court, which has not heard the appeal on its merits 
is not a ‘Judgment ’’ within the meaning of clause 13 of the 
Letters Patent. HusainiBegam-v. The Collectorof Mu-affarnuger. 
11 All., 1763 Karim Baksh v. Daulat Ram, (1888) P.R. 183; Brij 
Indar Singh v. Kangshi Ram, 45 Cal,, 94 ; Ma Mai Gale v. Tun 
Win, 8U.8.R.,566—referred to and followed. Ramyjit Misser v 
RamadaSingh, 27 C.W.N.4117 ; Sheo Pal Singh v. Kripala, 30 1.C., 
211; Maung Sin v. Maung Po, 4 B.L.T. 224 ; Balwant Singh v. 
Gurmani Ram,5 All., 591 : Sarat Chander Bose v. Sarasvati Devi, 
34 Cal., 216; Ram Narain Joshi v. Parmeswar Narain Natha, 
30 Cal., 309 ; Brij Mohan Das v. Munnee Bibi, 19 All., 348— 
referred to. : 

Tin Tin NYO AND OTHERS 7. MAUNG Ba SAING AND ONE... 584 


Limitation Act: (1X oF 1908), section 14—In a previous suit for 
dissolution of partnership and accounts, the plaintiffs had claimed 
that the death of A had not determined a partnership that had 
existed between A and two others, bat that the same had been 
continued in spite of A’s death. The suit was dismissed and the 
plaintiffs thereupon instiluted their present suit in which they 
claimed that on A’s death, B his son had entered into partnership 
with the surviving partners and wasup to the date of his own 
death entitled to the same share in the business that his father had ; 
they also claimed that for purposes of limitation they were entitled’ 
to exclude the time that was taken up in the prosecution of the 
former suit. Held, onthe facts, that the provisions of section 14, 
the Indian Limitation Act, didnot apply to the case and that the 
time during which’ the previous litigation had been prosecuted ° 
could not be excluded. : ; 
H, G. Hoosgin v. ASHA BIBI AND ONE i wae 402 
ATATION ACT, ARTICLE. 11, First ScHEDULE : See Limitation 481 


LimiraTion Act, ARTicLES 68, 80, 116, 120—THE STARTING POINT 
OF LIMITATION IN A SUIT ON AN ADMINISTRATION BOND: See 
ADMINISTRATION BOND, SUIT ON aan een iat 463 
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LIMITATION AcT, ARTICLE 119, First DIVISION, FIRST*SCHEDULE— 
Interference defined. Held, that an interference with the rights of 
adopted son mentioned in Article 119, First Division of the First 
Schedule of the Indian Limitation Act, must amount to an absolute 
denial of the status of adoptation, held by him and an unconditional 
exclusion of him from the enjoyment of his rights in virtue of such 
status. Per Pratt, J.— * Denial of status would,not seem to 
amount to an interference.” _ Ningawa v. Rangapa, LL.R., 28 
Bom., 94— followed. 


Maunc Gytv. MaunG ON GAING AND THREE. ... sists 
es . 5 
LIMITATION AcT, ARTICLES 120, 123, 142, 144: See ORAL PARTITION OF 
IMMOVEABLE PROPERTY <8 xe see 


LIMITATION AcT, ARTICLE 132: See CHARGE ON IMMOVEABLE PROPERTY 


‘Lirtation AcT, ARTICLES 142, 144, First DIVISION, FIRsT 
SCHEDULE—Right of a purchaser from a trespasser to tack to his 
own possession, the possession of hisvendor. Where a trespasser 
sells his claim to possession to. a purchaser, eld, that the 
purchaser is entitled to tack bis vendor’s previous possession to his 
own possession for the purposes of limitation and that each subse- 
quent purchaser of the claim or right to possession would have 
the similar right to tack the previous periods of his predecessors 
in title. 


MA MI AND FIVE v. Harty MOHAMED BIN HADJI- PULLAL 
MoHAMED ses ise wer ase 


LIMITATION ACT, ARTICLE 166: See PRACTICE ee 
LIMITATION AcT, SCHEDULEI, ARTICLE 178 : See eee. 4 spines: 


TO FILE AN, NOT CONVERTED INTO A. SUIT eee des 
LIVING APART FROM THE FATHER AT HIS REQUEST NOT foprcsian TO 
DISINHERIT ; See BupDHist Law ee mae ee 


LOAN TO THE HUSBAND—Wife not joincd asa ‘party to the suit by.the 
creditor—Liability of the joint property, on a decree against 
husband. Wherea loan was taken by the husband alone but for 
the benefit of himself and his wife and the suit was brought 


against him, the wife not being made a party to the suit, held, . 


that the decree in the suit docs not bind her share of the joint 
property. Ma Mev. Maung Gyi,2U.B.R. (1892—96), 45 ; Maung 
Po Tha v. Maung Shan Gyi, 11 B.L.R., 278; Ma " Sein v. 
Muthucurpan Chetty, 7 L.B.R., 135 ; Ma Nyun v. Miss Teixeira, 
10 L.B.R. 3—/referred to. 


Saw Hva Aunc v. Ma Ma Nyo eas 


MaGISTRATE—The record of a, must show in clear and siritietenatne 
terms the authority under which he professes to act: See CRIMINAL 
PROCEDURE CODE roe aoa ae wee 


MAHOMEDAN LAW: INHERITANCE—Legacy to an lieir invalid unless 
consented to expressly or impliedly by other heirs—Effect of the 
consent of only some of the heirs to the provision of the legacy. 
Where the testator, a Mahomadan, left a will by which his only 
son was appointed executor ‘and was given (a) a commission of 
ten per cent on the sale proceeds of all his estate, and (b) the right 
to. the disposal, as he may deem fit and proper, of the balance 
remaining out of one-fourth of his estate reserved for general 
disposition, eld, that these provisions in the will amounted to 
legacies. Held also, that the Mahomedan Law does not allow a 
testator to leave a legacy to any of his heirs unless the other heirs 
agree but any single heir may so agreeas to bind his own share. 


A. E. SALAYJEE v, FATIMA BIBI ee ee ese 
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Maps, ENTRIES IN : See EVIDENCE ACT, SECTION 35 aes ee 
MARITIME LrEeNn : See ACTION Gi rem ies re 
MARRIAGE, EFFECT OF, ON NATIONALITY OF WIFE : See CHINESE BuD- 

DHIST LAW a” “xt sie * ae 


MaTRIMONIAL JURISDICTION—Domicile of choice—Necessity of strict 
proof. The petiuoner, whose domicile of origin was English, came 
out to Burma as a soldier where, alter his discharge from the Army, 
he obtained employment and was married and subsequently his 
children also were educated. When he'filed his present petition 
for divorce he had been in Burma for about eleven years, with a 
break of only one year during which he went back to England and 

. from thence.to Barbadus where he obtained work but frum where 
he came back to Kurma as soon as his furmer employers offered 
him again a postin Burma. Held, that.the onus was strongly on 
the petitioner to prove a firm and fixed intention on his part of 
snaking Burma his home and that on the facts he had failed to 
discharge such burden. Per Roxzrxson, C.J.—‘* When he (peti- 
tioner) lefi Burma in June 1919 with the object of obtaining other 
work, he did an act which appears to me to show clearly that he 
either could not have had an intention of miking Burma his home 
permanently, or that; if he hid had such an intention, he 
abandoned it. It takes far less to revive a domicile of origin than 
to acquire a domicile of choice. His return to Burma the following 
year was merely to taks up emplovment and does not show and is 
in itself no proof Of animus manendi. His retarn was due to the 
opportunity of employment. It did not arise from a firm and 
fixed intention of making Burma his home.” Bell v. Kennedy 
L.R., 1Scotck App.,307 ; Waddington v. Waddington, 36 T.L.R., 
359—+referred to. 


JONES v. JONES AND FOUR OTHEKS os ae 


-MISAPPLICATION OF LAW, A GROUND FOR REVISION ; See BRANCHES OF 
TREES OVERHANGING THE ADJOINING LAND see aes 


MISTAKE IN VALUATION OF APPEAL : See LIMITATION ACT, SECTION 5. 


MoNEY DECPFEE, NOT MOVEABLE PROPERTY : See CIV, PROCEDURE 


CovDE, ORDER XXI, RULES 43 anD.78 Bk a aes 


MORTGAGE DEED CONTAINING A FORFEITURE CLAUSE—Land situated in 
place io which Transfer ofProperty Act (lV of 1882) has noi been 
extended—Equilty, justice and good conscience—Trausferoj Property 
Act, sections 60 and98. Wherea mortgage, other than an anomal- 
ous mortgage, was made by way of aconditional sale fo take ¢ffect 
on failure of the mortgagor to redeem withina stipulated peziod, 
it was held that though the land may be situated in a placeto 
which the provisions of section 60 of the Transfer of Property Act 
had not been-extended, the principles of equity, justice and good 
conscience should be applied in favour of redemption and the. 
forfeiture clause clogging the equity of redemption was invalid. 
Semble.—If there is an anomalous mortgage and the enforcement 
of its terms and conditions would not for any other reason be 
inequitable, the forfe‘ture clause would be enforced in accordance 
with the contract. Nga Po Nyun v. Mi Yin, U.B.R. (1914-16), 1, 
141—referred to. Nga Kyaw and others v. Nga Yu Nut, U.B.R. 
(1907-09), II, 1—referred to and followed. Pattabhiramicr v. 
Venkatarow Naicker ard one, 13 Moore’s 1.A. 560; Thumbu- 
sawmy Moodclly v. Hoosein Rowther, 1 Mad. i—dtstinguished. 
Maung Naung v. Ma Bok Son, 1 L.B.R. 192—dissented from. 
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MORTGAGE DEED, NATURE OF PROOF OF ATTESTATION OF A. One of 
the atiesting witnesses to a mortgage deed stated in evidence that 
he did not see the executants sign the deed ; there was evidence 
that he accompanied them to the registration office. Held, on the 
facts, that it being obvious that he was not speaking the rath, 
there was sufficient proof of attestation. 


Dawson’s BANK, LIMITED v, C.R.V.V. CHETTY FIRM AND ONE 121 


MURDER—Injury sufficient in the ordinary course of nature to cause 
death—Stab in the abdomen wth force sufficient to penetrate 
the abdominal wall—Penal Cede (XLV of 1860), secticns 302, 
304—Power of High Court to convert conviction on a lesser 
offence into one on a more serious offence—Code of Criminal 
Procedure (V of 1898), sections 423,439. I¢ a person stabs 
another in the abdomen with sufficient force to pene- 
trate the abdominal walls, and the internal viscera, be. must 
undoubtédly be held, whatever his station in life, to have intended 
to cause injury sufficient in the ordinary course of nature to canse 
death. Where there is an appeal by a prisoner from a conviction 
under section 304 of the Indian Penal Code (he having heen com- 
mitted to stand his trial under section 302 of the Indian Penal 
Code}, andin additiun, the High Court takes seizin of the case 
under iis Revisional Jurisdiction, the conviction for the lesser 
offence under section 304 of the Indian Penal Code can -be 
converted into one under section 302 of the Indian Penal Code, 
and the sentence can be enhanced accordingly under the 
combined provisions of sections 423 and 439 .of the Criminal. 
Procedure Code Bali Reddi v. King-Emperor, 37 Mad., 119; 
Bhola v. King-Emperor, 39. Punjab Reports (1904) 34; Hamid v. 
King-Emperor, 2 L.B.R. 63—followed. King-Emperor ¥ 
Shisdasshan Singh, 44 All. 232; Po Sing v. King-Emperor, 5 
L.B.R. 80—distin guished. 


On SHWE (a) KALAW v,. KING-EMPEROR , Eas wes 436 
MURDER: See PENAL CODE, SECTION 300 (3)... ee sv 285 
MuRDER, ATTEMPT TO : See Penal CoDE, sECTION 307... aS 209 


MuRDER—Sentence—Discreticn of the Sessions Court—Benefit of 
reasonable doubi—Criminal Procedure Codc, section 367 {S:. 
Held, that the discretion, vested in Court of Sessions to pass the 
Jighter sentence on a conviction under section 302 of the Indian 
Penal Code, must be exercised only when the Judge can satisfy 
himself that his reasons fur doing so are adequate and covered by 
authority. Heid also, that an accused person is entitled to the 
benefit of reasonable doubt in the matter of sentence as in the 
matter of conviction. Held further, that the fact that the accused 
is a woman is not.a conclusive reason for refraining from passing 
sentence of death. Crown v. Nga Tha’ Sin, 1 LB.R., 216; 
‘Hamid v. King-Emperor, 2 L.B.R., 63; Shwe Cho v. King- 
Emperor, 3 L.B-R, 111—referred to. § 


Ma SHWE Yi v. KING-EMPEROR es. = 751 
NEGLECT OF CLEAR PROVISIONS OF LAW, A MATERIAL IRREGULARITY 3 
See CrviIL PROCEDURE CODE, ORDER XXI, RULES 59 To 62 Ss 276 
NECESSARIES SUPPLIED TO A FOREIGN SHiP : See Action in rem wee 78 
NOTICE CF DISSOLUTION—Publication of, in the public press, not 
sufficient as against old customers : See CONTRACT ACT 2. -- 47 


OFFENCE OF CRIMINAL BREACH OF TRUST COMPLETED BY CONVERSION 
WITH INTENTION TO CAUSE. WRONGFUL GAIN TO OFFENDER— 
Wrongful loss nct a necessary ingredient of the offence : See PENAL 
CODE, SECTION 406 a sss ate Baa = 56 
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OPTION TO REPURCHASE : AN AGREEMENT GIVING VENDOR, NEED 
NOT BE REGISTERED’: See DOCUMENTS NOT ADMITTED IN THE 
PLEADINGS BUT ADMITTED 1N EVIDENCE AT THE TRIAL ane 472 


ORAL PARTITION OF IMMOVEABLE PROPERTY—Indian Evidence Act (I of 
1872)—Relation of section 58 to sections 91 and 92—Suit against 
co-heirs for share in the corpus of inheritance —Suit for subsequent 
profit s of the estate—Limitation Act (IX of 1908), First Schedule, 
Articles 120,123, 142 and 144. Where the defendants alleged that 
the plaintiff had executedcertain deeds which were not registered - 
and by which the inheritance of a common ancestor was partitioned, 
and the plaintiff in his pleadings admitted the said allegation, /ield, 
that oral partition being permissible, section 58 of the Evidence Act 
made evidence on this point unncessary and therefore the provi- 
sions of sections 91 and 92 of the Indian Evidence Act were not 
adverse to the defendants’case. Heldfurther, that the appropriate 
article for suits; instituted against co-heirs for a share in the corpus 
of an inheritance, was Article 123 of the Limitation Act. Held also 
that where a claim was made for profits of the estate, accruing after 
the death of the ancestor, the article of the Limitation Act 
applicable was Article 120, Maung Sin v. Mrs. Kirkwood, 11 L.B.R., 
220 ; Anleathan v. MiTha Ta U, P.J.L.B. 625 ; Maung Po Minv. U 
Shwe Tu, 2 L.B.R. 110—referredto. P.K.A.C.T. Chokalingant 
Chetty v. Yaung Ni (1912) 6 L.B.R , 170; Aung Gev. Ma Hla Win, 
P.J.L.B. 415 ; Ma Nyein Aungy. Ma So, P.J.L.B.530;TunThav.Ma 
Thit, 9 L.B.R. 56(P.C.) ; Shirinbai v. Ratanbai and Navajbai, 51 
1.C., 209 ; Robert Watson & Co., Ltd. v..Ram Chand Dutt, 33:Cal. 
799 ; Madar Sahib v. Kader Moideen Sahib, 39 Mad. 54—followed, 
NurdiiNajbudinv Umray Bu, 22 Bom, L.R.1429—dissented from. 


Maunc-Po KIN AND TWO OTHERS v. MAUNG SHWE BYA ... 405 


Pens Cope (Act XLV oF 1860), secTION 34—A finding that the 
offence actually committed was likely to occur not sufficient — 
Necessity to prove that the conunon intention was to commit the 
offence actually committed—Nature of preof of common 
intention—Undesirability of a sentence of transportation— 
Section 59, Indian Penal Code. Held, that it is not sulfcient for 
joint responsibility for an offence under section 34 of the Indian 
Penal Code, thatthe offence actually. committed was likely to 
occur as ‘a result of the several persons acting together ; but that 
the existence cf a common intention being the sole test of joint 
responsibility, it must be proved what the common intention was 
and it must alsobe proved that the common act for which the 
accused wereto be made responsible was acted infurtherance of that 
common intention. Per Curiam : “ It is of course but rarely. that 
there could be direct evidence of a common intention which must be 
judged and decided by accnsiderationof allthe facts proved and 
the circumstances surrounding the case.” Per Curiam: “ We 
would, however call the attention of the learned Sessions Judge to 
the undesirability of passing a sentence of transportation, and also 
point out that the manner in which he has ‘doneso is not in 
accordance with therule in Tha Zan v. Crown) 1L.B.R.292). He 
should have passed a sentence of transportaticn under the 
provisions of section 59, Indian Penal Code.” Po Sein v. King- 
Emperor. 11.B.R. 233—dissented from. Nga Tun Baw and Nga 
Faw v. King-Emperor, 1 U.B.R. (1907-09), Penal Code, 5 ; Dharam 
Raj v. King-Emperor, 7 AW.N. 236 ; Tha Zan v. Crown, 1 L.B.R. 
292 ; Queen-Empress v. Duma Baidya,19 Mad. 483—referred to. 
Shwe On and others v. King-Emperor, 10 L.B.R. 177—approved. 


MavuNnc GYI AND TWO OTHERS v, KING-EMPEROR ee 390 
PENAL CopDE, SECTION 59: See PENAL CoDE, SECTION 51 oes 390: 
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PENAL CODE; SECTION 73— Cumulative sentences of solitary confinement 
not allowable—Solitary confinement to-be a portion of the substantial 
sentence of rigorous imprisonment —Not permissible toorder sentences 
passed in separate trials torunconcurrently. Cumulative sentences 
of solitary confinement are contrary tuthe intention of section 73 of 
the Indian Penal Code. Queen-Empress v. Po Thaing, P.J.L.B. 
596 ; Queen-Empress v. Nga Kaing, 1 U.B.R. (1897-1901), 247-- 
followed. Sentences passed in separate trials cannot be ordered to 
run concurrently. King-Emperor v. San E,4L.B.&. 147—followed. 


Nea SEIN Po v, KING-EMPEROR on eee ose 306, 


» PENAL Conk, SECTION 193—Perjury—Nature of evidence required to 
establish the offence. In a trial for perjury, arising out ofa suit 
where the accused stated on oath that he wrote a certain document, 
B swore that it was he B who had written the document, the 
handw.-iting- expert gave his opinion (not on oath) that the hand- 
writing on the document was not similar’ to the acknowledged 
handwriting of the accused andthe Lower Court after having 
Compared the various hand writings came to the conclusion that the 
handwriting on thedocument rcsembled that of B, Held, that on the 
facts a conviction under section 193 of the Indian Penal Code could 
notstand. Per MacUoLL, J.—‘ It is urged that a Judge should not 
import his personal knowledge into his judgment aad that if he 
wishes to rely on facts within his knowledge, he must go into the 
witness box and depose to them: on oath. - This proposition is no 
doubt correct in the main but it does notapply to facts of which a 
Judge is permitted to take judicial notice. And nowhere in the 
Indian Evidence Act is it laid down that a judge must not look at, 
exhibits produced in Court or partly base his judgment on them. 1. . 
a witness swore that an object produced in Court was black though 
the Judge could see that it was white it would be absaird to hold 
that the Judge would not be justified in holding that the object was 
white unless another witness were called to sayso.”” The Queenv. 
Ahmed Ali and others, 11 W.R. Crim: 25—followed. 


S.C, GUPTA v. KING-EMPEROR wwe ws ses 290 


PENAL CODE, SECTION 300 (3)—-Murder—A findixg of ‘‘ inflicting an 
dnjury likely tocause death” not sufficient, Held, that to constitute 
the offence of murder, there must always be a finding that the act 
which caused death was done with the intention either of causing 
death or of causing bodilyinjury suff-ient inthe ordinary course of 
nature to cause death. Held further, that a finding of inflicting an 
injury that was merely likely to cause death would not of necessity 
amount to murde-. Shwe Ein v. King-Emperor, 3 L.B.R. 123; Po 
Sin v. King-Emperor, 2 B.L.T. 111—referred to. 


APALU alias APANA v, KING-EMPEKOR ss ws 285 


PENAL CopE (Act XLV or 1860), SseEcT10N 173—Coidle of Criminal Pro- 
cedure (Act V of 1898), sections 144, 530, 134, 69,71. A refusal to 
receive a summons or to acknowledge service of a summonsis not 
an c‘fence under section 173 of the Indian Penal Code. Itis desir- 
able that when a magistrate iakes action under section 144, 
criminal Procedure Code, the record should show, in clear and 
unmistakeable terms, the authority under which a magistrate 
professes toact. Semble, What is required under section 173, 
Indian Penal Code, is some act of opposition offered to the officer 

“serving the summons. JI.L.k.,5 Mad., 199 ; 3 U.B.R. (1917-26), 
202—followed. ; 


U THUDAMAWARA { King EMPZROR os see 56 
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PENAL CODE, SECTION 406,— Offence com pleted by conversion with tnten- 
tion to cause wrongful gain to offender— Wrongful loss not a neces- 
sary ingredient of the offence —Criminal| Procedure Codc, sections 179 
and 181 (2)—Offence of criminal breach of trust is committed 
where conversion took place and section 179 is not applicable— 
Necessity. of sanction wider section 188 of the Code of Criminal 
Procedure, where conversion takes place out of British India. 
Where the accused, an agent at Kobe of the complainant at 
Rangoon, mis-appropriated certain moneys entrusted to him by 
the complainant, /eld, that the offence of criminal breach Of trust 
under section 406 of the Indian Penal Code being completed by 
conversion at Kobe with intent to cause wrongful gain there 
(wrongful loss to the complainant not being a necessary 
ingredient of the offence), the accused: committed criminal 
breach of trust in Kobe and that section 179 of the Code of 
Criminal Procedure has no application. Held, consequently, 
that the Rangoon Courts had no jurisdiction to entertain the 
complaint, unless empowered to do so under section 188 of the 
Code of Criminal Procedure. Queen-Empress v. O’Brien, 19 
All., 111; King-Emperor v. Mahedeo, 82 All., 379 ; Langridge 
v.. Atkins, 35 All., 29—dissented from. Ganeshi Lall v. Nand 

’ Kishore, 34 All., 487; Re Rubilas and 23, 38 Mad., 639; Rajari 
Binode Chakravarti vy. All-India Bawking and Insurance Co., 4°" 
Cal. 305; Abdul Salam v, Ramnewal Singh, 3 U.B.R., 172; 
Simhachalam v. Empcror, 44 Cal., 912—followed. 


AuMED EBRAHIM v. HAJEE A. A. GANNY. Me ae 56 
PENAL CODE, SEcTIONS 302, 304 : See MURDER oo i 436 


N 
PENAL CoprE (Act XLV FoR 1860), SECTION 174—Failure to attend 
- must be intentional—Oral complaint—Criminal Procedure Code, 
sections 200.and 201—Sanction to prosecute need not be express. 
Held, that to constitute an offence under section 174, Indian Penal 
Code, it is necessary that the omission to appear in answer to the 
sunimons must be intentional. Held also, that complaints need not 
be in writing. Held further, that a sanction to prosecute under 
section 195, Criminal Procedure Code, need not be express but may 
beimplied. Per May OunG, J.—‘ Could the petitioner have done 
more? It does not appear to be generally understood that an 
advocate is, ina sense, an officer of the Court, and itis his duty no 
less to the Bench than to his client to be ready when the carse in 
which he has been briefed is called. It may happen that he is 
required at two different places at the same time, in which case 
it is his duty to make suitable arrangements so that he may be 
represented. Inthe matter before me, it is clear that the petitioner 
did not intend to disobey the summons, but, placed as he was, he 
found himself unable. to abandcn his client’s interests and 
therefore instrvcied Mr. Jeejeebhoy to represent the circumstances 
to the Magistrate.” Regina v. Ganubin Tatia Selar, (1868) 3 Bom. 
H.C.R. (Cr.) 38--referred to. j 


J. R. Das v. Kinc-EMPEROR ‘eve on eos 549 


PENAL CopE (XLV oF. 1860), SECTION 297—‘‘ Trespass ” defined— 
Lawful entry followed by unlawful conduct—Altcration of a 
finding and conviction under section 297, Penal Code, into one 
under section 504. The accused, who had gone to the mosque 
for prayer, was asked after the service, by soire others why he 
had on former occasions abused the #toulvi and the congregation 
and on his denial, an-altercation ensued, when the accused abused 
ali and sundry employing obscene epithets and threats. Held, 
that the term “Trespass” in section 297, Indian Penal Code, 
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means any, violent or injarious act, committed in such place and 
with such knowledge or intention as is defined.in that section. 
Held further, that the fact that the accused was a trustee of the 
mosque did not take the case out of the purview of seciion 297. 
Held also, that in order to convict the accused, it must be proved 
that he, with the intention. of wounding the feelings of the smoulpi 
and congregation, remained unlawfully within the mosque with 
intent thereby toinsult or .annoy thei and that on the facts a 
conviction under se.tion 297 was wrong. Held also, that an 
offence uncer section 5041s a cognate offence and that there was 
no. bar to an alteration of the fin ting into one under section 504, 
Shulan Singh v, Enperor, 40 Cal., 580; Umar Din v. The Crown, 
P.R, (1915), Cr. 23—referred to and followed. 


MUSTAN v. KING-EMPEROR sie ee see 690 


PENAL CoDE, SECTION 420—Cheating Fromissory-note given for money 
advanced to buy paddy—No proof of false represent ation—No 
attempt to abscond. ‘Yhe accused, who was the cou plainant’s 
paddy-broker and regular paddy-supplier, took from thém advances 
for the purchase -of paddy and gave promissory-notes for the 
advances ii question. From time to time he had supplied paddy 
the total quantity of which, however, had not been sufficient to 
satisfy all the advances. He last obtained an advance of Rs. 4,000 
when there was already due to the complainants a large sum on 
the previous advances, but only supplied a further small lot of 
paddy valued at Rs 800,and was in consequence prosecuted in 
respect of this last advance. Held, that the facts did not warrant 
the inference that the accused, ai the tine of obtaining the 
advance, had no intention of performing his promise and that in 
the absence of the proof of any representation at the time on the. 
part of the accused, which he knew or had reason to believe to be 
false, there was no offence of cheating committed. Po Yon v. 
Messrs, Mohr Brothers & Co., Lid. 6 L.B,R. 38—distinguished. 


Mavunc Po Lu v. KING-EMPEROR vee sae 397 


_ Penal CopE, SECTION 1244—Test to be applied to be determined 
whether a spcech is seditious.s In order to decide whether or not, 
a speech constitutes’ an attempt to excite hatred, contempt or. 
disaffection. it Should be viewed from the standpoint of the types 
of persons to whom it was primarily addressed ; on the one hand, 
their limitations, if any, have to be taken into account; on the 
other the fact that the words’ may convey to them literal meaning 
must not be lost sightof, The time and the place are also. factors 
which should be considered. * 


U DAMADAYA v KING- EMPEROR ais whe ree 211 


PENAL Cone, SECTIONS 172, 225n—Non-at slicability to a person who 
.absconds to avoid arrest under warrant . Held, that itis not an 
offence under section 172 or section 225x of the Indian Penal ~ 
Code to abscond to avoid arrest under a warrant. Per May 
Oune, J.—‘'In order to justify a conviction of a person under 
section 225B, Indian Penal Code, for the. offence of intentionally 
offering resistance or illegal obstruction. to the lawful.apprehen- 
sion of himself, something’ more than mere absconding is 
required, there must be an overt act of resistance or obstruction, 
some active opposition ty show of force” King-Emperor v. Gun 
Pal, U B.R. (1994-0), 1 Indian Penal Code, 29—referred to, 


KING-EMPEROR v. ANNAWDIN - aes ves aes 212 
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PENAL CODE, SECTION 307—Presenting a gun at the complainant and 
pulling the trigger—No report or discharge or evidence that the 
gun was loaded—Section 352, Indian Penal Code. Where the 
accused presented a gun at the complainant and pulled the tigger, 
no report or discharge resulting and in the absence of evidence to 
show that the gun was loaded, held, that accused’s act amounted to 
no more than presenting on unloaded gun at the complainant and 
pulling: the tigger and that the section of the Indian Penal Code 
which applies is section 352, and not section 307. ( 1904) P.R. 30— 
followed. 14 All, 38—dist tnguished. 


NGA WAIK v. KING-EMPEROR ees cis os 


PENALTY : Seé STIPULATION FOR ENHANCED RATE OF INTEREST FROM 
DATE OF DEFAULT ese? ev ees ‘sé 


PETITION OF APPEAL BY AN ADVOCATE OR PLEADER ON BEHALF OF A 
PRISONER—Court-fees Act (Vil of 1870), Schedule II, Article 1, 
and section 19 (avit). A petition filed byan advocate or vakil on 
behalf of a prisoner is none the less a petition by a prisoner ; and 
such petition need not be stamped.—Jaganath- Khar v.. King- 
Emperor, 4 U.B.R. 72; Kali Prasad’ Banerji v. Gisborne & Co., 
10 Cal. 61; Emperor v. Marati Teli, 45 1.C. 158—referred to. 


In ve COURT FEEs ACT, SECTION 19 (xvii), ee see 


PLEADING—Failure by’ the party pleading and his pleader (if any) to 
sign on the pleading as required-by Order VI, Rule 14, Civil 
Procedure Code, is a technical irregularity to which the provision 
of section 99 of the Code apply axe ase =e 


Possrssion—Fact of actual, and not question of titles to the land, to 
be gone into : Scé CRIMINAL PROCEDURE CODE oe Ser 


POSSESSION OF A TRESPASSER—VENDOR :- See LIMITATION ACT, 
ARTICLEs 142, 144 ... vos we ‘om ose 


PossEssION AND CusTopy ; S¢e DISPOSAL OF PROPERTY BY CRIMINAL 
COURT ... ese ete eas 390 ee 


PowER OF HIGH Court TO CONVERT CONVICTION ON A LESSER OFFENCE 
INTO ONE ON A MORE SERIOUS OFFENCE : See MURDER wed 


PRACTICE—Second appeal—Application under section 47, Civil Proce- 
dure Code (V of 190%)—A pplication under Order 21, Rules 90, 92— 
Suit to set aside a sale without attachment—Limitation Act. 
(LX of 1908), Article 166—Sale wit howi attachment, an irregularity. 
Held, that an objection as to the defect or absence of the necessary 
attachment of the property sold in execution, involves a substan- 
tial question as to the absence of proper notice to the judgment- 
debtor as to the property attached, and does not come within 
Order 21, Rule 90, but comes within the provisions of section 47 
of the Code of Civil Procedure. Held also, that consequently, in 
such a case the party aggrieved has a right of second appeal. 
Held further, that the article of the First Schedule of the 
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Limitation Act applicable to an application to set aside asale . 


on the ground of absence of a proper attachment is Article 166. 
Held also, that the absence of an attachment, though an irregu- 
larity, does notrender the sale absolutely void. Per LENTAIGNE, 
J.—‘‘ In the.present case there was a previous attachment of a 
small portion of the holding and of less than one-sixteenth of 
the area sold, and that attachment, which applied at first to nine 
acres ard subsisted after. the removal of the attachment 2s 


| xl 


Pracricr—Trial Court acting under Order XVIE, Rule 3, Civil es, 
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leat half of that area, should have put the judgment-debtor on 
her guard and ‘made her watch the proceedings. “She had notice 
of the proceedings to that extent and if she had been vigilant, 
that notice would have given her ample opportunity to protect her 
rights.”’  Sasirama v. Meherban Khan, 13 C.L.J. 243; Sheodhyan 
and others vy. Bholonath and others, 24 All. 311—referr ed to. 
Sorabji Coovarji v. Kala Raghunath, 36 Bom, 156—distinguished. 
Kishory Mohun. Roy v..Mohamed. Mujaffer Hoosein, 18 Cal. 188 ; 

Kurma Bewa v. Frasanna, 40 Cal. 45; Satish Chandra Kanungoe 
v. Nisht Chandra Dutta, 46 Cal. 975 ; Tarak Nath Roy Chowdhury 
v. Syana Charan Chowdhury, 36° L.C, 292; Tincouri Debya v. 


.Shib Chandra Pal, 2! Cal. 639— followed. 


Ma PwAy, MAHOMED TAMBIAND ONE © 0} ass $e 


cedure Gcde—-Appeal frois the order of the Appellate Court 
directing the trial Ccurt to take evidence, without setting aside 
the decree of thetrial Court Civil Procedure Code, section 151— 
Order XLI, Rule 33—Froper procedure under Order XLI, Rule 
27. Inasuitinstituted by the respondent for the removal of the 
eaves of the eppellant’s house, the triak Court proceeded under 
the provisions of Order XVII, Rale 3, Civil Procedure Code, and. 
dismissed the suit. From this decree the plaintiff appealed and 
tlhe Lower Appellate Court directed the trial Court to take such 
evidencé as the appellant might offer, and to return the record 
to the Lower Appellate Court : in doing this, however, the Lower 
Appellate Cou t did not setaside the decree of the trial Court. 
On appeal to the High Court, held, that the orcer.of the Lower 
Appellate Court was made under section 151 and Order XVI, 
Rule 3 of the Civil Procedure Code and no.appeal lay from such 
order. Held, further, that the proper course, for the Lower 
Appellate Court, to have taken was to set aside the de:ree and 
remand the case to the trial Court for hearing and decision on the 
merits »and that in notsetting aside the decree and passing an 
order, zs.thorgh acting under the provisions of Order XLI, Rule 
27, Civil Procedare Code, the Lower Appellate Court acted with 
material irregulatity and without jurisdiction, and therefore 


“nterference by the High Court under section 115 of the Civil 


Procedure Code was Warranted. Jethlal Gridhar v. Varajlal 
Bhaishankar, 46 Bom. 184; Sarada Sundari Dassya -v. 


*Gansahari Sata, 46 Cal. 738—followed. Ambuja Ammal v. 


Appaduri Mudali,.38 Mad. 414 ; Gokul Prasad v. Ram Kumar, 44 
All. 176 ; Kulsum-Un- Wisse ve Ram Prasad, 44 All, 492—distin- 


guished. 
AsHROF ALi v. MAHAMED Morven oo ess 


PRACTICE—Second appeal-—When permissible 1o go behind concurrent 


findings of fact—Probative value of entry in RevenueRegister 
No. VlI—Ewidence Act (I of 1872), section’35. Ordinarily it is not 
permissible on second appeal to go behind concurrent findings of 


fact, but where the findings are perverse and due to the failure of _ 


the Lower Courts to realise the probative value of certain 
documentary evidence, held, that the High Court can go into 
questions of fact. Held also, that although an entry in Revenue 
Register No. VII recording a report of an alienation of land 
cannot prove such alienation, it does credte a presumption that a 
report of the .alienation-in the terms recorded in the entry, was 
made by the parties concerned and is therefore probative value. 


MAUNG HLAING AND EIGHT OTHERs «', MAUNG CHIT SU AND 
ONE vee poe, wee wae aioe 
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"PRACTICE = Suils agaitist Receivers by third parlics : See SUIT AGAINST: 


RECEIVER is * ees ese tae poy vis 


Practice—Second ‘Appeal—Suit on an award of Arbitrators —Suit of 
the nature of one for specific performance of a contract. Held, 
that a suit.to enforce an award made by Arbitrators comes w ithin 
the category of suits for specific performance of a contract and 

thereiore is not of a Small Cause nature and a second appeal lies. 
- Mating Po Tok v. Ma Shwe Mi, 3 U.B.R., 109—dissented from. 
Kunta Bekary Barahan v. Gosto Bekary Barahan, 22 C.W.N., 60° 


-—followed. ia % = a 
MA Hta Gy1 v. MAUNG : SEIK Po ogee oe eos 
PRELIMINARY ti hal to record : See CRIMINAL PRocEDU RE 
Cong, SECTION 145 . 5s ae ase az 


L RESIDENCY Towns or ACT, SECTION 52 (1) ()\—Goods in the 


possession; order, or. disposition of ‘the insolvent -by the consent 
and ‘permission of-the true owner al time the former was adjudi- 


cated insolucnt—L ffect of a demand for possession of the goods’ 


by the true owner by notice.and by 4 suit prior to or simulta- 


neously with the- insolvency... Where on the 4th April 1919, the | 


insolvent hypothecated goods lying in his shop to the respondent 
and by notice, given on the 7th June 1921, demand for the sum due - 
on the:goods hypothecated was made followcd on the 9th June ; 
1921 by a suit for the recovery of the umount due with interest’ 
and fora. declaration that the goods had been hypothecated, to 
secure pavment of the sum, the insolvent being adjudicated on the 
same day, it was hela, that section 52 (2) \¢. of the Presidency’ 
Towns::Insolvency Act, did not apply. Smith v. Topping, 110 . 
English Reports, 39;' J re S. J. Eslick, L.R. ', Ch. D., 196; 
Evparte Ward, L.R. 8, Ch. App. 144; In ‘re Ambrose Summers, 
LL.R.. 23 Cal., 592; Puninthavelu Mudaliar vy. Bhashyain 
Ayyangar, I.L.R., 25 Mad., 406; Exparte Union Bank of 
Manchester, L.R. 12. -Eq., 354—referred to and followed. 
Brewin v. Short, 119 English Reports, 466 ; In ve Murray, 1.L.R., 

; 3 Cal.,58; Inre T. H. Marshall, a 7 Cal. 421—distin- 
&uished, 


* OFFICIAL ASSIGNEE v. MOHAMED E. NAIKWARAH ane 
PRESUMPTION ARISING FROM RECENT POSSESSION Bet ae 


PREVIOUS CONVICTIONS INADMISSIBLE TO PROVE OFFENCE—Fresump- 
tion arising from recent possession-~Facts to be proved before 
presumption justified. Held, that except where evidence -of bad 

- Character’ of ‘the accused is relevant,under the provisions of- the 
explanations to section 54, the Evidence Act, Magistrates should 
not allow themselves to be guided in their ‘decisions by the fact 
that. the accused had one or two previous convictions, Held 
further; that where a magistrate at the end of the case for the 

prosecution and the examination of the accused, asks the latter. 
whether he had been previously convicted and on the accused’s, 
admitting the.conviction, frames a charge undersection 75, Indian 
Penal Code, in addition to the main charge on which'thé accused 
is being tried, he commits no illegality or irregularity. “It is not ' 
necessary to wait till the end of the whcle trial including ‘tlie case 
for the defence, to ‘question the accused regarding a previous’. 
conviction. Per May Oune, J.—“ It is-not, perhaps, easy tokeep' 
the mind entirely free from. prejudice. when the record .and: the 
police papers show that the prisoner in (he dock is an ex-convict.. 
But Provisions of séction i310; Code of Criminal Procedure, 
whereby; in Sessions Trials,-all knowledge of previous conviction © 
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is rightly withheld from jurors and assessors, until after the. 
accused has either pleaded,’ or ‘been found guilty indicate... 


the importance of the complete exclusion of such knowledge | } 


when weighing the evidenze as to the truth or otherwise of the ' 
main ‘charge.” Held, also,. that no presumption under sec- 
tion 114, illustration-(a), of the Evidence Act, arises unless the 
property found in the possession of the accused was clearly 
shown to have been the complainant’s and .to have formed part.of. 


- what had. been, ‘stolen. Dehvi Sonar v: Emperor, 80:Cal., 367— : 


referred to.’ 
Maune E Gyr v. KING-EMPEROR ... wee tee 


PRIORITIES BETWEEN -MORTGAGEES : See EQUITABLE MOKTGAGE BY | 


DEPOSIT OF TITLE DEEDS TO SECURE FUTUKE ADVANCES ooo 


PROSECUTION BY THE TOWN ComMITIER—Formal sanction by the 
President — Section 556, Criminal Procedure Code (V of 1898)-—The . 
Hresident of, the Committee acting” as the irying magistrate— 
Failure to examine the . complainant—Effect of. section. 537, 

' Criminal, Procedure. Code. Where there was, ‘no allegation | 
eitber that,the trying magistrate, i in his capacity asthe, Presjdent.. 
of the Town Committee, made any enquiries before sanctioning. 
the prosecution or that he attended any meeting of the. Committee 
at which the subject of the prosecution was debated, his, only, 
connection with the prosecution consisting in giving, formal, 
sanction’ “authorizing the prosecution, heli, | that the. meget 
wag not ‘ptecluded by the provisions of section 556, Criminal, 
Procedure Code, from trying the casé. Held further, however, - 
that it was extremely undesirable. that, when. other ce ie 
were available, a magistrate should try a case in which, he had, 
ina different official capacity given formal sanction, to. the. ; 
prosecution. “Held also, that. the failure to examine the.:c 

4 plainant, was an error of procedure, which was. ex red “by , 
_section.537 of the Criminal Procedure Code. Hocneror v. 








- ‘Bisheshar ‘Bhattacharya,. 32 All. 635—distmguished.- Queen- : 


Empress’ v. Chenchi Reddi, 24 ‘Mad., = 
" Gopr, CHAND v. KING-EMPEROR see 


PRoMissorY- NOTES TAKEN FOR AN ANTECEDENT DEBT. Held, that, 
unless there was @ ny intenfion on.the part of both parliesthat fhe. 


taking of the promissory- notes. was to be, the absolute, discharge. ‘ 


of so mach of thé'antecedent debt,’ ‘the ‘creditor may enjorce his 
claim on the original consideration ‘if the notes become’ ne 
enforceable and no third party is endar. gered. : 


Dawson’ 'S BANK, LimirEep v.C, R. V.V. CuEerry FIRM AND ONE, 








PoBLic PROSECUTOR MUST GIVE REASONS AND OBTAIN CONSENT BEFORE 
WITHDRAWING : See CRIMINAL PROCEDURE. CODE, SECTION 494. 


RANGOON MUNICIPAL ACT, 1922 : See APPEAL FROM THE. ORDER, on oa 


THE COMMISSIONER, THE MUNICIPAL CoRPORATION, OF. THE. Cri, 
oF RANGOON lk. ip is ae se 


RaNncoon RENT Act, 1920---Condition prec edad tolandlora’s remedy 


under section, 14a. {2}, Held,, that the landlord’s remedy. under“ 


the proviso to sub-section (2), of section 14a of the Rangoon Rent 
Act, 1920, cannot he exercised unless and until thé. Contréller 
has granted a certificate certifying the ie i rent of. ‘the; 
premises | leased by, the landlord. 


B. R. BAHADUR ¥. JADAWIEE MEHTA | eh ae 


RANGOON RENT, ‘Act, 1920,: SECTIONS 2 (c. 10; (7) AND. 10 (5)—Landlord.; 
for the ‘pur poses of an ejectment suit, ‘Held, thatthe puardian: of. 
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a. tinor owner of a. ‘house is not ‘the “ Landlord” for the. purposes 


of section 10 of the Rangeon Rent Act, and that the fact that he. 


requires the premises for the occupation of his ward for whose 
benefit he holds them does not entitle him to the benefit of the 
proviso to section 10 (t) of the Rangoon Rent Act. 


Mave Pe Tin v.S. Boon Kyan .., oe ae 


RaNGOON RENT ACT, SECTION 10— Premises required for the occupation 
of a servant of the landlord—Costs, where appeal decided on a point 
of law taken ex suo motu by the Court. Held, that the occupation 
by the landlord's servant, who was to supervise the erection_of 
another building next docr was not occup ‘tion by the landlord 
himself or any member of his family within the intention of 
section 10 of the Rangoon Rent Act. Where, a suit is distr issed 
on a.point of law not raised by the defendant either in-the Lower 

- Court or. the Appellaté Court‘but by the Appell »nt-Court itself 
ex suo motu and the grounds on which the plantiff had instituted 


the proceedings 1 were insufficient ab initio, held, that each party 


should-bear its Own costs throughout. 
M. J. Issacs v, E. Y. Mamsa BROTHERS es ke 


RANGOON SMALL CausE Court Act (BURMA ACT VIIOF 1920), SECTION 
14 (s)\—Declaratory decree—Jurisdiction. Held, that in an action 
for damages for tort, among the reliefs cl:.imed the mere‘asking for 
a declaration regarding { the property in respect of which. the tort 
occurred, would not convert the action into one for a declaratory 
decree Within the meaning of section 14 (s) of the Ranjoon Small 
Cause Cotirt Act and that the damages claimed being orly Rs. 114 
under section 13 of the Act, thie Rangoon Small Cause Court had 
jurisdiction to try the claim. 


TAkiR. Rim KALWaR v, M. N. Swamy Natpv ... Sos 
RECEIVER, Morréacr BY A, ultra vires UNLESS AUTHORISED BY THE 
ORDER OF HIS APPOINTMENT... see ee = 


RECEIVER, PRACTICE AS TO CLAIMS AGAINST, BY THIRD PARTIES : See , 


SUIT AGAINST RECEIVER a eee aes ase ayes 


REFERENCE TO THE Hieu Court : See APPEA). FROM THE ORDER OF 
’ ‘THE COMMISSIONER, THE MUNICIPAL CORPORATION OF: THE CITY 
OF RANGOON ase eos sae = vee 


REFUSAL. TO TRANSFER UNDER SECTION 5. 28, Cope OF CRIMINAL PRo- 
CEDURE (V_OF 1898)—Powers of the High Court to interfer’ in 
revision—Criminal Procedure Code, sections 435, 439, 526—Letlers 
Patent,.clauses 28 and 36. Theo High Court's powe’s of revisi-n 
being, in express tetirs, limited to those conferred-by certain sec- 
tions mentioned in section 439 (section 526 n ot being-one of them), 
and no power of transfer over and above thatin se.tion 526 being 
-conferred by the Letters Patent, held, that an applicaticn to 
review the order of the District Magistrate dismissing .an 
application under section 528, Code of Crimin:1 Procedure, did 
not lie. Ching Pin v. King-Emperor, 13 B.L.T. 154—refer red im 


AsHU v, Maunc Po Kua AND THREE aie <3 Pes, 


REGISTRATion Act {Act XVI" OF i508) —Sub-registiar re gistéring the 
document after calling for evidence of exeeution, though registra- 
tion objected to by the execntants—Failure of the Sub-registrar 
to observe. the provisions of section 58 (2 of the Indian Registra- 
tion Act —Validation of such wrregularity by section-87 of the Act. 
Where the Sub-Registrar of Deeds failed to observe the provision 
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of sestion 53 (2) of the Registration Act, and on evidence adduced 
before hinr of due execution, and, in ‘spite of the protest of the 
exec:'tunts, registered the document, Aeld, that this. was only a 
defect in procedure cured by sectiun 87 of the Indian Registration 
Act Fer ROBINSON C.J.—"* Where a document is rresented bya 
person duly authorised to present it, who thus initiates the jurisdic- 
tion’ of the Registering Officer and who does all-that,, he is 
required to do under the Act and is guilly of tio shortcoming 
thereunder, it would be contrary to the scheme of the. Act, and it 
cold not have been the intention of the Legislature, ‘hat he 
sborld be punished for any error. or defect inthe p: cedure of ‘the. 
Reyistering Olficer; subsequent to the p. esentation.” =) 


S. M.A. R. CHETTY Fikm v. Ko TeIK Ka AND OTHERS: 


REGISTRATION AcT {XVI OF 1908), SECTIONS 17.AND 49: See oe Equi 
ABLE MORTGAGE, Lees Rese es UNSER aes 


REGISTRATION ACT, SECTION 82: ‘See hcpetetes FOR OFFENCES UNDER 
\ TH PENAL COD®, A BAR To ‘RE-TRIAL UNDER THE REG ISTRATION 
AcT ee Ges ‘ees 


ses eee : oe 
1 


REGULARITY. IN REGISTRATION, PRESUMPTION or, “Where a power of 
attorney, now lost, was produced before the registering officer, 
«held, that-in the absence of proof to the contary, ae Adin uinption 
of reg larity in registration obtains a. ee <6 


RELIGIOUS EX-COMMUNICATION, BURDEN OF PROOF oF THE ‘BONA FIDES 
OFA?! See BURMA ANtI-RoycorT ACT, SECTION 7 (a). ee 


REMAND ORDER, WHERE THE DECISION OF THE TRIAL Court WAS Not 


ON A PRELIMINARY POINT : See AWARD MADE WITHOUT THE INTER-- 
VENTION OF A VOURT, APPEAL FRoM ORDER FILING Ok REFUSING : 
TO FIDE SN * aa sae ~ se or 


RSMOVAL OF ATYACHMENT ORDER WITHOUT INVESTIGATION; See 
LIMITATION fer was ss se wee 


RE OVAL OF ATTACHMEMT PROCEEDING, Possession NOT “THE SOLE . 
Quest: ON FOR DECISION IN: See CiviL PROCEDURE CopE, ORDER 
, Runes 59 to 62 Jags : Res a ne 


REMOVAL OF RECEIVERS HIP—Powers 0 f théCourt in the same proceed- 
sings to order repayment of receiver's commission and é.penditure 
“in connection therewith to the-aggrieved ‘part y—Inherent. powers 
of the Court—Civil Procedure Code (V of 1908), section. 151— 
Eatent of Restitution that can be ordered, Where i Re-eive: wis 
appointed of ‘properties belor ging to A’:nd‘also, of p-cperties 
belonging to B,; and B/was subsequently held to hate been 
wrongly joined and dismissed f-om-the Suit, Aeld, that the Court 
cin act under its inherent powers to Order in, the § me’ proceed~ 
ings the repayment to B of the Receiver’s ‘commission, and 
of the expenditure incusred in the execu'ion of the duties of the 
Receiver, by the person at whose instance the receiver was order- 
ed. -If eld further, that the Receive:’s possession’ being wrongful 
ab initio, the Court would not in ordering restitution take into 
consideration the fact that the appointment of. the ‘Receivership, 
chad been to B’s advantage and that he would have had, in’ ay 
event, to.incur the expenses incurred by the Receiver. : 


’ M.S. Narkwara v. Ma AYe BYU AND EIGHT ... 


Res JupicaTa—Civil Procedure Code \V <of ~ 10:08), section hae 
explanation IV—Decision in a former suit, necessarily inconsis 
tent with the ground of defence that ought to l:ave been raised: - 
bars a fresh suit on the same issues—Court Pen petei. to: try siseh 
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" subsequent suit or the:suit in which such issue is subsequcnily 
raised—Buddhizt Law—The position of atet children, on the 
marriage of the surviving ‘parent, in relation to the parental estate. 
Held, that where the decision in a former-suil was necessarily in- 
consistent with the ground of defence or attack, which should and 
might have been (but was not) raised:in that suit; section 11, Code 
of Civil Procedure, operates to bar. a new suit on-the same issues; 
Held also, that the phrase, ‘i in a Court competent to try such subse- 
quent suit or the suit in which such issue has been subsequently 
raised ” in section 11, Civil Procedure Code; does not operate u. 
permit a party who has lost a suit in one Court to re-agitate the 
same case in a fresh suit, instituted in a higher Court, by the 
expedient of adding to the claim. An Orasa’s sha. of a quaiter o! 
parental estate vests on.the death of one-parent. ‘The right o! the 
eldest son to claim froin his father a quarter share in the general 
joint.estate on the latte:’s marriage, after the nother’s death, is not 
avestedone. Semble, any share that the Kanittha chitdren may 
be entiled to (if at all they are entitled) on partition trom their 
surviving. parent on the latter's re-marriage is not a.vcsted ene. 
Mohin Chandra Sirkar.v. Avril Bhander Adhikary, (1919) 13 
C.W.N. 513; Maung Pan On v. Maung Tun Tha, (1921) 11 L.B.R. 
292°; Maung Seik Kaung v. Maung Po Nyein, (1900) t L.B.R.23 | 


Shwe Po v. Maung Bein, (19041 8 L.B.R. 15: Maung Ba Thaw’ Ve | 


Ma Hnit, 2 B.L.J. 34—referred to.and followed. ** 
Maunc No AND ONE v. Maune ‘Po THEIN AND six OTHERS 


REs JupicaTaA—The application of the doctrine net limited by the Spec ifie 


_ word of section 11, Code of Civil Procedure (Act V of 1908)—When: 


findings in a civil misc Hancous proceeding for litters of adminis- 
tration of the estate of atdeceascd person aibar toa ficsh suit. In 
a Civil Miscellaneous proceeding for letters of administration, 
where the parties in this appeal were rival claimants, evidence was 


recurded at length as.in.a regular suit and the responeent in the, 
appeal was héld by the Court not to be a legitimate daughter or one. 


Maung Paw. Held, that this. finding constitutes a bar toa declara- 
tory suit by the respondent that she was a legitimate daughter: ‘of 


Maung Paw. Heid also, :that the principle which prevents:the | 
same case being litigated twice over is cf general application is not, 
limitei by the specific words of the Code of Civil Procedure. * 


Matng San Hlav. Ma Han Gyi, (Unreported) Civil Second Appeal 
No. 328 of 1917 of the Conrt of the Judicial. Commissioner, Uprer 
Burina ; Skeopar.an Singh v. Ramnadan Pras‘ ad Na rayan Singh, 
20 C.W.N., 738; Ramchandra Rao v. Ramchandra Rao, L.R- 
XLIX, LA, "129; Hook v. Administ rator-General of Bengal, 1:R., 


XLVIII, LA. , 187 ; Ram sociee Shukut v. ae Kuari, L.R: Bids : 


‘LA, 37—referred to. 
Maune Hat v. MA HTay Saat tok ed 


RESTITUTION, EXTENT OF. WHERE APPOINTMENT OF RECEIVER JN PRO- 
PERLY OBTAINED : See REMOVAL OF RECEIVERSHIP . +e 


RESTITUTION OF CONJUGAL RIGHTS : See Hinpu Law ie 
REVENUE REGISTER No. VII, PROBATIVE VALUE OF ; See PRACTICE .. 


REVENUE REGISTERS Nos. 1 AND 5, EXTRACTS FROM : See EVIDENCE 


ACT, SECTION 35... we es oss 


REVISION OF SMALL Cause Court's ORDER FOR PROsECUTION—Cri- 
minal Procedure Code, sections 439,. 476—Provincial Small Cause. 
Courts Act, section 25—Injusti icé,a Bround for revision. Held, that 
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PAGE 
where'a 2 Court of Smalll’Cause has taken action under section 476, 
Criminal Procedure Code, applications for revision.of the ‘order 
willie only ‘under’section 25 of the Provincial Sinall Cause Court 

-Actand that the Revisional Court cannot act under section 439, Cri- 

3 minat Procedure Code. Held also, that it is not necessary that the 
opinion, as'to the desirability of prosecuting the offender, should be 
formed by the Judge during the progress of the actual vase in which 
the offence is committed. Held further, that where there is no 
reasonable probability. of th ‘conviction of the accuséd, the 
evidence ‘in “the course Of enquiry being evenly balanced in 
weakness, it would be an injustice to allow proceedings to take 
their course and the accused to stand their trial ; and that such an 
injustice. would be a groand for | revisionary interference by the 
High Court. Semble.—The term “sanction” is not applicable 

- when:action bas been taken under section 476, Criminal Procedure, 
Code, Awadh Behari Lal v. Emperor, 50 1.C. 162; Emperor-v.. 
Har Prasad Das, 40. Cal: 477 ; San Gaing v. King-Emperor, 4 
L.B.R. 339; The Poona City Municipality v. Ramji Ragunath, 
21 Bom. 250—referred to.and followed. Begu Singh v. Emperor, 
34 Cal. 551 ; Girwa Prasad v. King-Emperor, 6 A.L:J. 392; In re 
Lakshmidas Lalji, 32° Boin, 184—referred to. ‘ 


*Vatap Das AND-ONE v. MAUNG BA THAN... 5 ee | "392 
JivAnDssS SAVCHAND v. Maunc Ba THAN 


REVISIONARY POWERS OF THE HIGH CourT : See REFUSAL TO 


TRANSFER UNDER SECTION 238, CODE OF CRIMINAL PROCEDURE . 632 
REVISIONARY: POWERS OF THE MAGISTRATE OF THE DistTRIcT : Seé Dis- 
POSAL OF PROPERTY. BY CRIMINAL COURT ... oss wa. ~ 199 


RIGHT TO: BURY THE DEAD—M:de of acciiisttiohe of tlie right over . 
another's-land—The nature of the right. Held, that the: right to 
bury-the deadiin a village in the lands of a thir a patty partakes of 
the:nature‘ofa customary right, which being confined to 'a definite 
class‘of person and-being limited'by certain fixed boundaries; could 
be acquired by virtue of alocal custom. Mohun Lallv. Shaik Noor 
Ahined- and another, 1°N:W.P. H.C.R;, 202 ; Mohidin and Olker 

“Me Shidlingappa, (1399) 23 Boni. 667—-followed, Peacock, The 
toe ‘of Easements in British India, Third Edition—referred te. 


 ~” Maune Sowé Kya AND OTHERS v. MAUNG Po THA ise 702 


RIGHT ‘To GET RID OF NATURAL DRAINAGE—Flood water due to the 
fault of the occupier on:higher level—The right of an adjoi:'ing 
occupier ‘on a lower level'to raise high bunds to protect his own 
land. Where the ‘presence of flood’ water on any land was due 
to the favit of the ownér of the !and, he has no right to drain the 
flood water from his land on toa neighbouring laind'on a-lower 
level. -Held also, that the owner of the adjoining land has the 
right to put up High bunds to protect his own land ; and that the 
owner of the land.on the higher level cannot claim an injunction 
to restrain him from doing so-upon the plea that his right to 
evacuate his normal drainage had been invaded, when it is clear 
that any such invasion. ‘was’due to: his’ fault.  Sankdtapba 
Naicker-v.. Rani Nachiar, 15 M.L.J. coverage 


MoxKsoDALt v.MAHLIANDONE | wn oe te 427 
SALARrEs, "Rate OF INCOME-TAX ON : _ See INcoME-Tax AcT .... 33 
= Z 
SALE WITHOUT ATTACHMENT; AN-IRREGULARITY :Seé PRACTICE... 335, 


SANCTION UNDER SEC1ION 195, CRIMINAL PROCEDURE Cope, NEED NOT EE 
BE EXPRESS: See PENAL’ ‘Cope, SECTION 174 ats ree 549 


GENERAL INDEX 


SECOND APPEAL ; Seg ARBITRATORS’ AWARD, SUIT.ON. ,., 
SECOND APPEAL ; Sce PRACTICE _ see aes 
SECOND APPEAL ¢ : See PRACTICE 6.00 use oy 


SEDITION : : See PENAL Cope, SECTION 124A... “es waa 
SENTENCE, CONCURRENT, NOT ALLOWABLE YORSEPARATE TRIALS } See 
PENAL CODE, SECTION 73 .-... ° os one: 


eee 


SHAN BunpuistTs, THE PERSONAL LAW-OF : ove BUEN Ese Buppnst 
MATRIMONIAL -_LAW (aie 


eee 


SIMULTANEOUSLY FILED sulTs—Order of. priority—Civil - Procedure , 


Code (V of 1908),.Order 11, Rule 2(2)—Test to be applicd—Leave 
to consolidate or withdraw, with leave to bring new suits Held, 

that until the contrary, is Px oved,. it must be presumed that,suits. 
have been presented. and, admitted, in the order in which, their, 
nimbers appear in ‘the, Register. The plaintiff brought, two suits; 


‘simultaneously, impleading as defendants.in one suit, respondent, 


‘as sole defendant in his personal, capacity, and.in the. other, a 


Picture Palace business through respondent, as. its Managing. 


Proprietor. Held, on the facts that. Order-II, Rule.2, clangé ii, 
did not apply to the circumstances of-the. two. suils, ‘the test: for 
the application of the rule being whether the two suits as. framed 
could have been- framed. as one suit without. a -misjoinder of 


defendant, Obiter—* We think, however, that, itis only just to . 


add that if Order I], Rule 2, clause ii, was applicable. the. learned 
Chief Tudge of the Small Cause Court was.quite right in, refusing. 
leave to consolidate or to withdraw the suit. Lala Seva Ram.v. 


‘Kanshi Ram, P.R. (1890) 227--dissented from, Murti v. Bhela. 


Ram and Another, 16 All, 165—. followed. 


x 


THE STANDARD ELECTRIC . AND MoToR Works v. PICTURE ¢ 


; PALACE ove Loe Meats 
SOLITARY CONFINEMENT, ConcuRnent SENTENCE OF, ILLEGAL ano 
MEANINGLESS , See PENAL CODE, SECTION 73 ais 





ore 
eo 


SOLITARY CONFINEMENT,. CUMULATIVE SENTENCE OF, NOT ALLOWED a 


See PENAL CODE, SKCTION 73 ons ss 


Speciric RELIEF Act (I oF, 1877): See. ARBITRATION 


STAMP AcT.: See ADVOCATES, FIRST GRADE, OF THE Cover OF THE 
Juprciar. COMMISSIONER, UPPER BURMA ... see see 


STANDARD _ RENT AS DEFINED BY THE RANGOON RENT. Act, 1922: 
See ASSESSMENT OF BUILDINGS AND LANDS bee vee 


STIPULATION FOR ENHANCED, RATE OF INTEREST FROM DATE OF. 
DEFAULT— Stipulation by way of penalty—Contract Act (IX of 
1872), section 74. A mortgage. bond fixed the rate of interest - 
payable at Rs. 1- 12. per cent per mensem.. Itfurther.provided that. 
the interest was to be paid in full.at the end of each. month ; but 
that if there was default in the payment :of interest for. any.one 
month, the mortgagee should be entitled to claim either interest at: 
the rate of Rs. 2 per cent per mensem with effect from the date of 

. default or should be entitled te demand. payment of the whole cf. 
the principal and interest payable on.the date of default.. Held, 


that.a clause.such_as.the above providing:for an.enhanced rate of : 


interest may be, but is not of necessity. a. stipulation by way. .of.a 
: penalty and that as.to whether it is or itis not by way of a penalty. 
js a question to be.decided on the circumstances of each: case,. 
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: Held further, that on the circumstances ofthe present case, thé 
clause providing for enhanced rate of interest was fair and: ‘that 
-it was not.a stipulation by way of a penalty. ° 


P; C. Pav. K.AsL.R. FIRM AND ANOTHER © .., 


Sus-ReGIsTRAR—Failure of to observe the provisions of section 58 (2) 
"of the Registration Act is only-a defect in procedure whieh is 
- cured by section 87 of the Act a Pn oeenten = 


SUB-TENANT, RENT ACTUALLY. OBTAINED - BY THE TENANT FROM: 


Sce. ASSESSMENT OF BUILDINGS AND LANDS TO TAXATION Ri 


SUCCESSIVE CLAIMS ARISING OUT.OF THE SAME TRANSACTION; SEPARA- 
“TION OF : See CIVIL PROCEDURE CODF, ORDER 2, RULE 2 


Suit AGAINST RECEIVER BY TRIRD paRty—Pract ice—Intervention be 
a, third. party where a ‘Reciver hus been appoint ed—Suit aguinst 
Receiver by third party—Leave of thé Court—Proceeding in the 
‘first instance by petition in the action, the proper course. Asa 
Receiver is an officer of the Court, he: cannot be sued, for act done 
‘in his official capacity, by a third party, except with the leave of 
the Court. 4B. Mitter'v. Ram Ranjan Chakravarty, 1.L.R., 10 
.Cal,, 1014, and Kamatchi Ammar v. Sundaram Ayyar, LL R. 26 
Mad, 92-—ryserred to. Where a Receiver has been appointed in 
an action at Taw, the proper course for a third party intervening 
is to proceéd in the first instance by a petition in the action and 
not by a fresh action. Per RUTLEDGE, J— By requiring the 
third party to petition in the first instance in the case in which 
the Receiver has been appointed, the Court will be enabled, in 
simple cases, to dispose of the application without delay z while 
in more.complicated cases, where questions of title arise, leave 
may be granted to the petitioner to proceed by regular suit.” 

‘Woodroffe: on Receivers,” third editiun, page 79. “ Kerr on 
Receivers, *” seventh eclition, pages 200-201. : : 





Suir FoR: “SprciFic PERFORMANCE OF AGREEMENT.TO LEASE—Joint 
teniants—Limitations on the power of one of them to surrender 
othe lease to bind other joint tenants as well as himself. The 
‘surrender of a lease by one of the joint tenantsis not binding 
upon others, unless such surrender is for the benefit of all, 


Maune Kyaw Dun ZAN v. Ma SEIN - : ae tty 


Suit, LEAVE TO CONSOLIDATE OR WITHDRAW WITH LEAVE TO BRING 
NEW SUIT : See SIMULTANEOUSLY FILED SUIT ee ta 


SUIT TO SET ASIDE A SALE WITHOUT ATTACHMENT; LIMITATION FOR : See 
PRACTICE vee’ ose oa oy wes 
SuiT TO SET ASIDE A neckena4 Negation of. Hraudok vaud extraneous 


-to the previous tyial. Where a decree has been passed against a 
party by a proper Court, it-is not open to another Coert to enter- 


tain a suit to set aside a decree when the sole point is whether. 


the Court:was wrong in believing the.evidence ‘called before it. 
Held, that a suit te set aside a decree on the ground of.fraud is 
maintainable only. when the fraud alleged was extraneous to the 


previous trial.:: Chinnayya v. Ramanna, 38 Mad: 203} Kadirvelu 


Naina.v. -Kuppuswa-Naiker, 49 Mad. 743 ; Munshi Mosuful- Huq 


v. Surendra:Nath Ray, 16 C.W.N.'1002.; ‘Tanki Kuar v. Lachmi - 
Narainj'37. All. 535; Puran Chand v. Shedat Tai, 29 All, 212—°. 


followed... Abdul M azumdar Vv: Mahomed -Gazi:Chowdhry, 21 Cal. 


. K. SecunbeEr v. J. .A. M. Kasiyar & Co, est es 
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TAGE 


605—dissented from. Radha Raman Shaha v. Fran Nath Roy, 

~ 28 Cal. 475; Khagendra Nath Mehta v. Pran Nath Roy, 4 Bom. 
365— distinguished. Lakshimi Charan Saha v. Nur Ali, 4 Boras ‘ 
363—referred to. 


K. E. MUSTHAN v. BABU MOHENDRA NATH SINGH = 500 


‘SumMoxs—A refusal to receive a, or a refusal to acknowledge the 
’ service cf @summons is not an offence under section 173 of the 
Indian Penal Code : See PENAL CONE, SECTION 173- | at 56 


46 SUPERIOR”. AND “INFERIOR” WIFE: See BuppHIsT LAW ee 1 


THUMB-IMPRESSION OF AN ACCUSED—Powers of the Court to direct it to 
be taken—Criminal Procedure Code (V of 1898), se. tion 342— 
Evidence Act (I of 18721, sections‘ and 73. Held,thata Courthas 
power under section 73. Indian Evidence Act. to direct an accused 
person, present in Court, to make his finger impression for the pur- 
pos described in that sectien, and that section 342. Criminal Pro- 
cedure C ode, relates onlv to the oral questioning of the -accused, 
Per. YOuNG,OFFG. C.J.—‘ Section 342, Criminal Procedure Ccde, — 
does not. prohibit a direction. to the accused to make a finge 
impression any more than it prohibits a direction to him to face a 
witness in order that he may he identified. Such a direction is 
specifically allowed by the Indi: n Evidence Act and in my opinion, 
section 3 !2, Criniinal Precedure . ode, does not operate to prevent 
it.” Per HEALD,J.—‘‘ Section 73 of the Evidence Act re/ers to anyi. 

- person present in Court and makes no excéption in favour Gf 
‘accused persons. ‘here is no possible Connection between the. 
provisions of that secfion an1 those of section 342 of the Code of 
Criminai Procedure, since the taking of finger impressions is an 
_entirely diffezent matter from putting such que:tions to the accused 

--person -as the Corrt considers necessary, and questioning him 

..generallv on the case,-for the purpose of enabling him to explain 
any circumstances appearing in the evidence against him, Sec- 

. tion 2 of the Evidence Act therefore has no application to the _ 
matter.” Per May Ounce, J.—‘*There does not appear to me to 
be anything in common between this power to exam‘ne the 
accused and the power to take his finger impression under the 
Evidence Act unless, indeed, it can be. held that by directing the 
accused to make his finger. impression, the Court is, in cffect, 
compelling him te provide evidence against himself. Such a 
‘contention is, however, in my view, inadmissible, since what 
really cgnstitute*the evidence, wiz., the ridges on his thumb are 
not provided by him anv more than the features of his countenance 
are provided by him.” Maung Po Nyun v. Mutu Kurpan Chetty 
(1917) 10 B.L.T., 32—overruled. 


KiNG-EMPEROR 9 . TUN HLAING ane seve os 759 


“TIME, THE ESSENCE OF CONTRACT IN OPTIONS TO REPURCHASE ; Sce 
DOCUMENTS NOT ADMITTED IN- THE PLEADINGS BUT ADMITTED IN 
EVIDENCE AT THE TRIAL eee a 3s eile 435 472 


TORT j See BRANCHES OF TREES OVERHANGING THE sown LAND 281 


“TRANSFER OF PROPERTY AcT (IV OF 1882), secTION 123—Proof of 
attestation—Admission by the executant. Where one cf the 
attesting witnesses to a deed of gift denies that he had attested its 
execution, /reld, that if from other evidence the Court is satisfied 
that he had in fact so attested it, his sighatu-e on the deed is a 
sufficient compliance with the requirement S$ of Section 123 of the 
Transfer of Property Act. Held further, that where the executant 
of an instrument admitsits execution, iti is not necessary to prove 
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PAGE 


due attestation of the same. Held, moreover, that such:an admis- 


sion need nct have been made in the course of the proceedings but 
may be antecedent to the institution of the proceedings.’ S.V.S.T. 
Chetty v, Po Mya, 12 B.L.T 20! ; Dinamoyee Debi v. Ben Achari 
Kapur, 7 C: W.N. 1£0 ; Govind Bhikaji v. Bhan Gopal, 40 Bom. 
384 ; C.M.R.M.A.K, Perianay Chetty v, Maung Ba. Thaw and 
sanother, 9 L.B.R. 159; Jogendra Nath v. Nitai —hurn,7 C.WWN. 
384—referred to. Latish Chindra Mitra v. Jogendranath 
Mahalalanbis, 44 Cal. 345 ;,Nageshwar Prasad v. Bachu Singh, 4 
Patna, L.J., 511 ; Mussamat Hira Bibi v. Ramdhan Lal, 6* Patna 
LE ,465—followed. Woodroffe & Ammer Ali, Law of Evidence— 
refers ed to. 


AUNG RHI v. Ma AUNG KRWA Pav AND ONE sia : ia 


TRANSFER OF PRoperty Act (IV oF 1822): See PenranLs MORT- 
GAGE use a aa Pe hag 


TRANSFER OF PROPERTY ACT, SECTION 123, EQUITABLE Rete? FROM : 
pee Girt OF IMMOVEABLE PROPERTY ens 
TRANSFER OF PROPERTY AcT, [HE PROVISIONS OF, IN RELATION TO 
- BuppuisT Law :. See GIFT BY A MOTHER ' as a, 


TRANSFER TO HIGH CourT OF sUITS FROM CouURTS ENTERTAINING 
_ THEM WITHOUT JURISDICTION, EFFsct oF: See LETTERS PATENT, 


' SECTION pe aan Pert en ao ea 
‘TRANSPORTATION, THE UNDESIRABILITY OF A SENTENCE OF : See 
PENAL CODE, SECTION 34 se wie er - 


TRESPASS, MEANING OF, IN SECTION 297, INDIAN PENAL CopDE : See 
PENAL CODE, SECTION 297 ea ee ts 
TRESPASSER, PURCHASER FROM, POSUTION OF: See LimrraTion ACT, 
ARTICLES 142, 144. ae ior te w# figes 


Usurious Loans Act (X oF 018) —decaioa bitty where judgment 


557 
66. 
- 651, 665 


351 


226 
390 
690 


177 


given on admission on pleatings— Civil Procedure Code, Order XII, 
Rule.6. Held, that the provisions of the Usurious Loans Act may. 


“be applied’ even in favour of the defendant who confésses 
“judgment, Semlle: Even,ig the plaintiff applied for immediate 
judgment under Order XII, Ruie 6 of the Civil Procedure Code, 
-the Court may in its discretion apply Ee Raising of the 
Usurious Loans Act. 


S.P.R.M. Firm v. MauNG Po Kya AnD OTHERS 2... ves 


VALID MARRIAGE, WHAT CONSTITUTES A: Sée Hinpu Law 
‘VicARIOUS LIABILITY : See INDIAN MoTOR VEHICLES ACT, SECTION 16 
WITHDRAWAL OF A CHARGE, THE RESPECTIVE DUES oF THE 


PUBLIC PROSECUTOR AND THE COURT. ON A: See CRIMINAL 
PROCEDURE CODE, SECTION 494 aes es ee 


WITHDRAWAL OF A PRIOR SUIT FOR NECLARATION WITHOUT LEAVE TO 
BRING A FRESH SUIT BARS A FRESH SUIT FOR CONSEQUENTIAL* 
RELIEF : See:ABATEMENT OF APPEAL. aE aes 


WITNESS, THE CREDIBILITY OF A: See BURMESE BuppHist LAW... 
Worxns ‘‘ CaUsE’oF action ”: See JURISDICTION 


——' Conclusive ": See CIVIL PROCEDURE CopE, ORDER XXI, . 


Rugs '59 To 62 ae es ve ee 


G.U.B.C.P.0.—No. 28,.Min. of Infinn., 13-6-36—600—IX. 
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